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OVERVIEW OF MASS INCARCERATION IN THE UNITED STATES
Nationwide
Over the last four decades, the rate of incarceration in the United States
has more than quadrupled – growing from 200,000 individuals in 1973 to 2.2
million individuals today.1 This growth has resulted in the United States having
the largest penal population in the world.2 Indeed, despite the fact that the
United States makes up only around 5 percent of the world’s population, almost
25 percent of the world’s prisoners are held in prisons in the United States.3
Nearly 1 out of every 100 adults in the United States is in jail or prison – an
incarceration rate that is 5 to 10 times higher than rates in Western Europe and
other democracies.4
This growth in the prison population was driven by changes in laws on the
state and federal level, increasing penalties for non-violent drug offenses, violent
crimes, and repeat offenses, making many of those penalties mandatory, and
enacting “truth-in-sentencing” laws.5 These legal changes were shaped by a
policy choice to be “tough on crime,” but have created serious questions about
whether the costly penalties we have imposed are sensible, fair and appropriate
public safety or harsh, excessive and cruel punishment that can’t be reconciled
to a just society. As a report from the National Research Council recently found,
these policies “that increased the incarceration rate to unprecedented levels
violated traditional jurisprudential principles, disregarded research evidence
that highlighted the ineffectiveness and iatrogenic effects of some of those
policies, and exacerbated racial disparities in the nation’s criminal justice
system.”6
This massive increase in prison population has had sweeping collateral
consequences on our society. Spending on jails and prisons has risen from about
6 billion dollars in 1980 to close to 80 billion today. Taxpayers are left to pay the
rising cost of prison and jail expenditures, which rank behind only Medicaid and
education in most state budgets.7 From 1980 to 2009, per-prisoner spending
remained virtually flat; however, there was still a 400% increase in nationwide
prison expenditures during this period due to the increasing number of people
being held behind bars.8
The effects of these policies on the families of incarcerated individuals and
communities are acute. An estimated 2.7 million minor children today are
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growing up with at least one parent behind bars,9 with two thirds of those
parents serving time for a nonviolent offense.10 More than 10% of African
American children lost their fathers to incarceration during their childhood,
while 1% lost their mothers.11 Men who were married when incarcerated are
three times more likely than their peers to divorce after their release,12 while the
lost wages and extra expenses associated with paternal incarceration mean that
the partners and children of incarcerated men are more likely to suffer
homelessness and to depend on public assistance.13 The children of incarcerated
fathers are also more likely to develop behavior problems such as aggression and
to be arrested as juveniles.14
The rise in incarceration predominately impacts communities of color –
more than half the prison population is African American or Latino.15 In some
African American communities, 3 out of 4 young men are likely to spend time in
prison.16 Overall, 1 out of every 3 African American men can expect to go to
prison over the course of their lifetimes, while this is true for only 1 out of 17
white men.17 These statistics are driven in large part by drug arrests. While
white individuals are at least as likely as African Americans and Latinos to use
and sell drugs,18 African Americans and Latinos account for three quarters of all
those imprisoned on drug charges.19
When prisoners are released, studies suggest that the economic
productivity of former inmates undergoes lasting damage. A multitude of
barriers exist to prevent the formerly incarcerated from finding employment
which compounds their inability to support their families and contribute to
society. Even among those who do find employment, all other things being
equal, incarceration reduces future wages by 11%, cuts annual employment by
9 weeks, and reduces yearly earnings by 40%.20 Not surprisingly, former
inmates enjoy far less economic mobility than their peers; two thirds of those
who were in the bottom quintile of earnings nationally in 1986 remained in that
position in 2006, while only one third of men who weren’t incarcerated remained
stuck at the bottom.21
In addition to this reduction in expected earnings, formerly incarcerated
individuals often suffer what has been deemed “‘civil death,’ or the loss of certain
civil rights due to a criminal conviction.”22 Based on prior felony convictions,
many states deny individuals licenses to work in certain professions.23 In
addition, some states revoke driver’s licenses, thus preventing individuals from
being able to get to work or school.24 A felony conviction can also eliminate your
eligibility for most forms of public assistance, including food stamps, public
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housing, and student loans – and many states ignore federal guidance to the
contrary and terminate felons from the rolls of Medicaid, taking no steps to reenroll them following their release.25
Previously incarcerated citizens are often stripped of many basic rights of
citizenship. Nearly 1 in 40 adults and 1 in 13 African Americans of voting age
are forbidden to vote by laws that disenfranchise former felons, despite their
having served their full sentences.26 Meanwhile, current prisoners in all but two
states are forbidden to vote; however, those prisoners are counted in their prison
districts by the census for the purpose of determining political representation,
often shifting political power from the poor urban districts from which prisoners
originate to the rural districts in which prisons are located.27 For all intents and
purposes, these policies create a new “class” of individuals in our society, who are
pushed to the margins and given little chance to succeed.
Federal Incarceration
Like the United States prison population as a whole, the federal prison
population has exploded over the last few decades, rising from 24,252 individuals
in 1980 to 209,771 individuals in 2010.28 While in the past decade more than
half the states have reduced their prison population, the federal prison
population has continued to grow – increasing in size by more than 40% from
2001 to 2010.29 More than half of the federal prison population is in prison for
non-violent drug offenses – offenses which are most commonly the subject of
mandatory minimum sentences.30 As of September 30, 2010, 58.1% of the
individuals in the custody of the Federal Bureau of Prisons were convicted of an
offense carrying a mandatory minimum penalty and 39.4% of the individuals in
the custody of the Federal Bureau of Prisons, were subjected to a mandatory
minimum sentence at sentencing.31
In addition to the huge societal costs discussed in the above section, the
cost of running the federal prison system has skyrocketed over the last three
decades. In 1982, the federal corrections budget was a little over 1 billion
dollars.32 In 2012, the federal corrections budget was 6.6 billion dollars.33 Even
accounting for inflation, this is an increase in expenditures of more than 450%.34
This unsustainable and fiscally irresponsible increase must be curtailed in the
coming years and can only be remedied with a change in policy focused on
reducing the incarceration of individuals in the federal system.
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MANDATORY MINIMUM SENTENCES
The Problems with Mandatory Minimum Sentencing
As the term itself defines, mandatory minimum sentences mandate that
individuals receive certain penalties without any consideration for the
individual’s background, criminal history, or involvement in the crime, the
circumstances of the crime, any other available mitigating evidence, and in
many instances, even the severity of the crime.35 This approach often leads to
disproportionate sentences, with individuals receiving increasingly harsh
penalties for crimes that we, as a society, have generally felt did not warrant
such extreme punishment. Such harsh and disproportionate sentences cannot
be justified, especially since the “benefits” of mandatory minimum sentencing
have never come to fruition.
The increased use of mandatory minimum sentencing laws was driven by
many supposed rationales. Primarily, policy-makers argued that mandatory
minimums would deter crime. In addition, they argued that such laws would
equalize punishment, by removing discretion from judges, create more just
sentences as a whole, and eliminate racial bias in sentencing.36 Repeated studies
over the following decades have shown that mandatory minimum sentences fail
to achieve any of these goals.
Deterrence
Despite the fact that deterrence is the primary reason given for mandatory
minimum sentences, the vast majority of studies on this subject have proven
that mandatory minimum sentences have little to no deterrent effect on crime.37
As the National Research Council recently concluded, “estimated effects [of
mandatory minimum sentences on deterring crime] are so small or contingent
on particular circumstances as to have no practical relevance for policy
making.”38 Indeed, research has shown that it is the certainty of conviction, not
the severity of the sentence, which has the biggest deterrent impact on an
individual.39 Moreover, in the past decade, 17 states have undertaken
sentencing and prison reform, including eliminating or reducing mandatory
sentencing schemes that had been created, and in all 17 states crime rates
fell.40 As a result, the deterrence rationale can no longer be used to justify these
harsh mandatory minimum sentences.
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Equalizing Punishment and Eliminating Bias
Mandatory minimum sentences are simple in definition – every person
who commits a particular offense is punished with the same minimum amount
of time in prison. However, this simple definition is almost never borne out into
reality. Rather than result in uniformity, the mandatory sentencing systems in
place in the United States result in disparate, inconsistent, and disproportionate
sentences.
As the National Research Council concluded, “[t]he evidence is
overwhelming that practitioners frequently evade or circumvent mandatory
sentences, that there are stark disparities between cases in which the laws are
circumvented and cases in which they are not, and that the laws often result in
the imposition of sentences in individual cases that everyone directly involved
believes to be unjust.”41 This evidence makes clear that mandatory minimum
sentencing schemes do nothing to create equality in outcome. In fact, if
anything, such schemes create less equal outcomes, and certainly less just ones,
by allowing certain individuals to avoid the Draconian penalties due to
circumvention, while others, who are often even less deserving of this
punishment, are not so lucky. As the study notes, and as the examples discussed
below illustrate, rather than creating equal and appropriate sentences, these
mandatory minimum sentences often result in disproportionate sentences that
no just society should tolerate.
An example of this inequality in treatment under mandatory schemes is
Mandy Martinson, who had no prior criminal history, but whose involvement
with a drug-dealing boyfriend resulted in her being sentenced to a 15-year
mandatory minimum sentence – a term more severe than the boyfriend himself
received.42 Ms. Martinson, who unfortunately was struggling with an addiction
to methamphetamine at the time, began dating a man who was a known drug
dealer in December 2003.43 Mandy never sold any drugs or carried a gun, but
she would travel with her boyfriend when he would go to buy or sell drugs.44 The
police began investigating her boyfriend and when they searched their home in
2004, they found a duffel bag with drugs and two guns.45 While awaiting trial,
Mandy was released on bond, successfully completed drug treatment, and was
working as a dental hygienist.46 Meanwhile, her boyfriend took a plea deal from
prosecutors and testified against Mandy, stating that he was a better drug
dealer with her help and that he had given her a gun.47 She was convicted of
conspiracy and possession of the drugs and of possession of the gun.48 As a
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result, the trial judge regrettably imposed the mandatory 15 year sentence – 10
years for the drug charges and 5 years for the firearms enhancement – despite
a finding that “the Court does not have any particular concern that Ms.
Martinson will commit crimes in the future.”49 Her boyfriend, due to his
cooperation, received a lesser sentence than Ms. Martinson.50
Another example of the disproportionate sentences that result in this
system is Sharanda Purlette Jones, a woman with no criminal record, who, in
November of 1999, was sentenced to die in prison for a nonviolent offense.51 At
the time, Ms. Jones, age thirty-two, was raising her 8-year old daughter by
herself and caring for her paraplegic mother.52 Ms. Jones became a subject of
law enforcement interest after a couple she was friendly with was arrested on
drug charges as a result of a drug task force operation in Terrell, Texas.53 After
their arrest, the couple decided to act as government informants, and during a
taped phone conversation with Ms. Jones asked her if she knew where they
could purchase drugs.54 Ms. Jones “told the couple she might know someone she
could introduce them to so that they could buy drugs.”55 Ms. Jones was indicted
on six counts of crack cocaine possession and one count of conspiracy to
distribute cocaine.56 She was acquitted of the possession counts and convicted
of conspiracy to distribute cocaine. Because the sentencing judge found that
crack cocaine was the final result of the conspiracy, the judge converted the 30
kilograms of powder cocaine, which her co-conspirators alleged Ms. Jones bought
over time from a supplier in Houston, to cocaine base, making Ms. Jones
culpable for crack cocaine, which carried harsher sentences than powder
cocaine.57 Ms. Jones’s sentence was then enhanced by six levels based on her
role in the conspiracy, possession of a firearm that she had a license to carry in
Texas, and obstruction of justice for testifying in her own defense – the judge
concluded that because Ms. Jones was convicted, the jury in essence found that
her testimony under oath was false.58 This resulted in a sentence of mandatory
life without parole.59 She has now served more than 14 years of her sentence.60
Removing Discretion from Judges
Further, while mandatory minimum sentences do remove discretion from
the trial judges, such schemes simply shift the discretion to the prosecutors. As
noted in a report by the Brennan Center, “[f]ederal prosecutors today wield
unprecedented influence in the sentencing of criminal defendants through
discretionary decisions made at multiple stages of a criminal prosecution,
including charging decisions, plea agreements, and sentencing
recommendations.”61 As a result, rather than the discretionary sentencing
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determination being in the hands of an individual tasked with being an
impartial adjudicator, the sentencing determination is in the hands of a member
of the executive branch that does not have the same accountability.
Moreover, studies show that the discretion exercised by federal prosecutors
is the subject of their own racial biases, whether conscious or unconscious.62
Indeed, over twenty years ago, the United States Sentencing Commission
recognized this problem of racial bias, finding that “[t]he disparate application
of mandatory minimum sentences in cases in which available data strongly
suggest that a mandatory minimum is applicable appears to be related to the
race of the defendant, where whites are more likely than non-whites to be
sentenced below the applicable mandatory minimum.”63 This signal two decades
ago has not been answered and racial bias continues to permeate this system.
For example, a more recent study has shown that there are “notable differences”
in a prosecutor’s decision to seek, or not seek, a firearm enhancement based on
the race of the defendant.64
No evidence exists to show that judges, were they given discretion within
a range of outcomes, would engage in a practice of imposing unequal and racially
disparate sentences upon similarly situated individuals at a higher rate than
exists in our current system where the prosecutors hold that discretion.
Use of Mandatory Minimums in Plea Bargaining
This Task Force is concerned that the elimination of mandatory minimum
sentences will remove a “weapon” from the prosecutor’s arsenal when attempting
to plea bargain. To begin with, according to the United States Sentencing
Commission, mandatory minimum sentences might actually encourage people
to go to trial – 94.1% of those convicted of an offense carrying a mandatory
minimum pled guilty pre-trial, while 97.5% of those convicted of an offense not
carrying a mandatory minimum penalty pled guilty pre-trial.65 The
Commission further found that “the longer the mandatory minimum penalty an
offender faces, the less likely he or she is to plead guilty.”66 As a result, there is
a distinct possibility that mandatory minimum penalties, as a whole, do not
encourage plea bargains.
Moreover, to the extent the mandatory minimum sentences are a “weapon”
of the prosecutor, studies have shown that this is an extremely coercive tool that
can leave individuals with very little choice.67 “In 2012, the average sentence of
federal drug offenders convicted after trial was three times higher (16 years)
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than that received after a guilty plea (5 years and 4 months).”68 The ability of
prosecutors to tell charged individuals that they will seek enhancements against
them if they do not plea – enhancements that would invoke mandatory minimum
penalties that will tie the hands of the judge and at least double their prison
time, and possibly even result in a life sentence – provides prosecutors with a far
too powerful stick that they can wield without any supervision by the judiciary.69
This leads to tremendous unreliability where even innocentpeoplearesomtimes
compelled to plead guilty to avoid more serious sentences.
Equipping prosecutors with this coercive “weapon” to get individuals to
give up their constitutional right to a fair trial is hardly a sufficient justification
for maintaining a system that is so clearly broken. The story of 23-year-old
Weldon Angelos illustrates both the disproportionate sentences one can receive
under the current broken sentencing scheme and the danger that an individual
encounters for failing to accept a plea deal. Mr Angelos had his own business in
the music industry, but sold a half-pound of marijuana on two occasions to one
of his acquaintances, who was acting as a confidential informant to the police
and arranged the sales.70 The informant claimed that during two of the sales he
observed Mr. Angelos with a gun – once in Mr. Angelos’s car and once holstered
on Mr. Angelos’ ankle; however, Mr. Angelos did not use the weapon or threaten
anyone with the weapon during either of these sales.71 After a search of his
home turned up additional guns and drug paraphernalia, Mr. Angelos was
charged with several drug, firearm, and money laundering offenses.72 Prior to
trial, the government had offered to recommend a sentence of sixteen years if
Mr. Angelos would plead guilty to the gun charges, but because Mr. Angelos
denied carrying a gun during the sales, he rejected the plea.73 Despite the
dismissal of one charge and his acquittal of three others, Mr. Angelos, age 25,
with no prior criminal record, was sentenced to a mandatory 55 years in federal
prison.74 In a sixty-seven page opinion, Mr. Angelos’s sentencing judge, Bushappointee Paul Cassell75 decried Mr. Angelos’s sentence as “unjust, cruel, and
even irrational,” writing he had “no choice” but to impose the sentence, and
recommended that President Bush “commute Mr. Angelos’s sentence to
something that is more in accord with just and rational punishment.”76 In
addition, eleven of the twelve jurors that convicted Mr. Angelos thought he
should only receive a five to ten year sentence.77 Twenty-nine former judges filed
an amicus brief calling for Mr. Angelos’s sentence to be overturned as
unconstitutional.78 But their pleas could not be heard under current federal
sentencing law; the Tenth Circuit Court of Appeals upheld the sentence, and Mr.
Angelos is still serving his sentence.79
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Mandatory Minimum Sentences Should Be Eliminated
For all of these reasons, it is clear that mandatory minimum sentences fail
to achieve any of the purposes for which they were enacted and, instead, result
in an unjust system with disproportionate and racially biased outcomes. As a
society, we should only permit such a system to continue if it results in just
outcomes and benefits to society, which the mandatory sentencing system clearly
does not do. As a result, eliminating mandatory minimum sentences from our
justice system is an important step forward in making our system more rational,
balanced, and equal. It is worth noting that support for ending the practice of
mandatory minimum sentencing is widespread across party lines shared by
organizations with very diverse political perspectives. The following advocacy
groups and individuals have made statements about the need to eliminate or
curtail the use of mandatory minimum sentences in our government:
Organizations
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•

American Legislative Exchange Council (ALEC)80
American Correctional Association81
American Probation and Parole Association82
American Bar Association (ABA)83
American Civil Liberties Union (ACLU)84
Brennan Center For Justice85
Committee on Criminal Law, Judicial Conference of the United States86
The Evangelical Lutheran Church of America (ECLA)87
Families Against Mandatory Minimums (FAMM)88
Human Rights Watch89
The International Community of Corrections Association90
The International Union of Police Associations91
Justice Fellowship92
The Leadership Conference on Civil and Human Rights93
Major Cities Chiefs Associations94
National Council on Crime and Delinquency (NCCD)95
National Association of Evangelicals96
Right on Crime97
The Sentencing Project98
Southern Baptist Convention (SBC)99
The Urban Institute100
The United States Conference of Catholic Bishops101
The Vera Institute of Justice102
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Notable Individuals
•
•
•
•
•
•
•
•

•
•

Grover Norquist, Founder and President of Americans for Tax Reform103
Senator Rand Paul104
Pat Robertson, Chancellor of Regent University and Chairman of the
Christian Broadcasting Network105
Judge Patti B. Saris, Chair United States Sentencing Commission106
Anthony Kennedy, Associate Justice, United States Supreme Court107
Tim Lynch, Director Criminal Justice Project, Cato Institute108
David Koch, Co-Owner and Executive Vice President of Koch Industries109
David Keene, Former National Rifle Association (NRA) President, former
Chairman of the American Conservative Union, and founding member of
Right on Crime110
Ward Connerly, Founder and Chairman of the American Civil Rights
Institute111
Stephen Breyer, Associate Justice, United States Supreme Court112

The wide range of support for reform provides Congress with unusual
broad political consensus that action is urgently needed to eliminate extreme
sentencing within the federal system.
VULNERABLE POPULATIONS IN OUR PRISON SYSTEM
As the prison population in the United States has exploded over the past
four decades, the prison population has disproportionately impacted several
vulnerable groups at high rates – individuals with mental illness, children,
women, and veterans. This Task Force should take steps to lower the rate at
which these individuals are imprisoned and work to propose laws that permit
judges more discretion in sentencing.
Individuals with Mental Illness
In the 1800s, as a society, the United States had determined that
incarcerating the mentally ill in jails and prisons was inhumane, and, instead,
these individuals should be housed in mental health facilities where they can
receive treatment.113 From the 1870s through 1970, jails and prisons rarely
housed mentally ill individuals, who were treated, instead, as sick individuals
that required treatment rather than as criminals.114 In the 1960s, the process
of deinstitutionalization began, resulting in the release of numerous mentally
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ill individuals from mental health facilities.115 Because of this process, mentally
ill individuals were forced out of mental health facilities and into our criminal
justice system – arrested for crimes, treated as criminals, and thrown into jails
and prisons, rather than being treated as sick, treated as patients, and placed
in mental health facilities.116 This problem has only gotten worse as the years
have gone by.
A 2006 report from the Bureau of Justice Statistics found that 45% of
federal inmates had a mental health problem.117 Individuals were classified as
having a mental health problem if they either had received a clinical diagnosis
or were treated by a mental health professional in the prior 12 months, or if they
were experiencing symptoms of a mental disorder based on the Diagnostic and
Statistical Manual of Mental Disorders, fourth edition.118 In addition, the
majority of individuals suffering from mental illness committed non-violent
offenses – 51.3% of federal prisoners with mental health problems were
incarcerated for non-violent drug offenses.119
While these incarcerated individuals often did violate the law, in many
instances their violation of the law was driven by their mental illness. As
discussed above, we used to recognize, as a society, that these individuals
deserved treatment rather than incarceration, but our current system simply
throws them into federal prison.
Moreover, across all federal and state
institutions, inmates with mental health problems were more likely to be
sexually victimized than others, and inmates with serious psychological distress
were nine times as likely as those without mental health problems to be
victimized by another inmate and five times as likely to be victimized by staff.120
The current sentencing guidelines provide almost no ability to account for an
individual’s mental illness and to fashion a more appropriate punishment based
on that illness. The sentencing guidelines should be revised to allow the
sentencing judge to take mental illness into account in determining the
appropriate punishment.
Children
In the 1980s and 1990s, because of a fear of increased youth crime, the
United States shifted from treating children as delinquents to prosecuting
children as adults and sentencing them to time in adult prisons.121 In the federal
system, children as young as thirteen years old can be transferred to adult
courts and sentenced as adults.122 While federal-specific statistics are not
maintained, nationwide statistics indicate that in 2010, 6,000 juvenile cases
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were transferred to adult court, with the children being tried and sentenced as
adults.123 According to the Bureau of Justice Statistics, 1,325 children under the
age of 18 were being held in state and federal prisons at the end of 2012.124
Thousands more are held daily in state adult jails.125
This change in practice occurred despite repeated scientific studies
establishing that children are, in fact, developmentally distinct from adults.126
The OJJDP recently concluded that “[d]evelopmental psychologists strongly
question whether juveniles have the cognitive ability, psychosocial maturity and
judgment necessary to exercise their legal rights.”127 Moreover, the United
States Supreme Court recently recognized this distinction, finding that “children
are different” and that a sentencer must be given the opportunity to consider
youth and all that accompanies it before imposing a mandatory life-withoutparole sentence on a child.128 Thus, children should not continue to simply be
charged and sentenced as adults when all the established evidence proves that
children are inherently different from adults.
Further, recent studies have determined that not only are these policies
of treating children as adults incredibly misguided, they are, in fact, counterproductive, as transferring children to the adult criminal justice system has been
found to increase, rather than decrease, rates of violence.129 Indeed, in February
of this year, given this established evidence of ineffectiveness, the OJJDP issued
a report recommending that policymakers “[c]onsider raising the minimum age
for criminal court to 21 or 24” years old.130
Not only is placing children in the adult criminal justice system ineffective,
it exposes those children to horrific abuse and violence – children are five times
more likely to be sexually assaulted when placed in an adult facility then when
placed in a juvenile facility.131 Given this risk of abuse, coupled with the
documented ineffectiveness of treating children as adults, this Task Force should
work to raise the minimum age at which children can be prosecuted in adult
court.
Women
Over the last three decades, the number of women in federal facilities has
increased exponentially, from 1,627 women in federal prisons in 1982 to 13,925
in federal prisons in 2012 – an increase of over 700%.132 As of 2012, only 3.8%
of women incarcerated in federal prison had been convicted of violent offenses
while 57.9% of women in federal prison had been convicted of non-violent drug
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offenses.133 Since women are often the primary, or sole, caregivers in a family
unit – almost two-thirds of mothers incarcerated in state prisons were living
with their child or children prior to incarceration, “many in single-parent
households” – removing mothers from their homes for violation of federal drug
crimes can have devastating effects.134 While studies into this issue have been
limited to date, available data reveal “that maternal incarceration is associated
with a host of negative child outcomes, including poor academic performance,
classroom behavior problems, suspension, and delinquency.”135 This Task Force
should take into consideration the collateral consequences associated with
unecessarily imprisoning women at this incredibly high rate, mostly for the
commission of non-violent offenses.
Veterans
In 2007, the Bureau of Justice Statistics reported that as of 2004 just
under 10% of all federal prisoners were veterans, that 64% of those individuals
served during a wartime period, and that 26% of those individuals saw combat
duty.136 While the percentage of incarcerated veterans in federal prisons in 2004
represented a low point from the high of 20% in 1991,137 these numbers will
likely increase due to our military involvement in Iraq and Afghanistan, though
this increase could take some time to materialize. Indeed, the co-author of this
study by the Bureau of Justice Statistics, Margaret Noonan, recently stated that
it would take years for the numbers to reflect the veterans of Iraq and
Afghanistan because “[g]enerally, veterans don’t get in trouble immediately.”138
While no recent comprehensive study has been done, a 2012 survey by Iraq and
Afghanistan Veterans of America (IAVA) of its members found that 12%
reported being involved with the criminal justice system since returning from
combat.139 Another recent study found that incarcerated Iraq and Afghanistan
veterans are three times more likely to suffer from combat-related PTSD than
incarcerated veterans from other wars.140 These studies indicate a growing need
to be able to account for these and other concerns involving veterans at
sentencing.
All of these populations are disproportionately impacted by our current
system’s inability to account for legitimate factors that should influence
sentencing. Mandatory sentencing schemes require judges to disregard
disabilities and life circumstances that unfairly punish vulnerable members of
our society. There is an urgent need for reform.
OVERCRIMINALIZATION: THE FEDERAL DEATH PENALTY
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Our government’s administration of the death penalty provides yet
another example of both overreaching and misuse. While there is a popular
notion that the federal capital punishment system sets a “gold standard” to
which states should aspire, this is far from the case, as the federal death penalty
is tainted by problems both familiar and unique. Expansion of the federal death
penalty has contributed to racial disparity and arbitrariness in its application.
The federal death penalty was traditionally reserved for treason, espionage and
terrorist activity or for jurisdictions solely under federal control (i.e. murder of
a federal prison guard, murder on a military facility). Yet the Anti-Drug Abuse
Act of 1988 and the Federal Death Penalty Act of 1994 extended the federal
death penalty’s reach, making more than 60 crimes eligible for federal death
sentences. These offenses now include conduct that, historically, had been left
to states to prosecute. “Among the most frequently charged federal capital
crimes are the use of a gun to commit homicide during and in relation to a crime
of violence or drug trafficking in violation of 18 U.S.C. § 924(j), murder in aid of
racketeering activity in violation of 18 U.S.C. § 1959(a), and murder in
furtherance of a continuing criminal narcotics enterprise in violation of 21
U.S.C. § 848(e)(1)(A)—all targeting conduct proscribed by every state.”141 This
great expansion of the federal death penalty has opened the door to arbitrary
federal prosecutions as local United States Attorneys’ offices pursue low level
drug deals or robbery-murders, offenses that are difficult to differentiate from
crimes that local D.A.s or states’ attorneys have prosecuted for years.
Moreover, racial bias continues to be a major problem in the federal
system: of the 57 prisoners currently under sentence of death (a death row
population larger than that of most states), 65% are African American, Latino,
Native American or Asian. Since 2009, 92% of the men (11 of 12) sentenced to
die have been people of color.142 Although, according to the Bureau of Justice
Statistics, fully 89% of homicides are intra-racial crimes,143 58% of those under
federal sentence of death were convicted of killing white people and nearly a
quarter of current federal death row cases are minority-on-white crimes.144
Department of Justice regulations provide that where there is concurrent
jurisdiction between state and federal authorities, in the vast majority of cases,
the federal government should avoid involvement in what are traditionally state
decisions. However, due in part to the expansion of the federal death penalty,
the ideal of uniformity in federal capital sentencing remains elusive, and
geographic and racial disparities persist. Two-thirds of the federal districts have
never sentenced a defendant to death, and the vast majority of federal death
sentences come from a few jurisdictions. “While there are ninety-four federal
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jurisdictions, forty-three (75%) [federal] death sentences have come from sixteen
districts; and just nine districts have returned nearly half (twenty-nine) of the
death sentences.”145 Over a fifth of the current death row population comes from
jurisdictions within the Fifth Circuit alone: of these prisoners, 83% are African
American or Latino. In several jurisdictions responsible for a large number of
federal death sentences, the state county of the offense has had a much higher
proportion of African Americans from which to choose a jury than has the federal
district – thus, the very decision to prosecute federally can have the effect of
transforming the capital defendant’s jury into one that is majority white.
Geographic differences are also widely evident in the way a case is handled (in
the appointment of counsel, for example, or the provision of defense resources),
similarly undermining claims of uniformity in the nation’s use of the ultimate
sanction.
The federal interest in seeking a death sentence, with its attendant human
and financial costs, has often proved questionable. For example, in an
Oklahoma case a man was arrested and tried twice in state court for the killing
of a state trooper during a raid on the defendant’s home. After two state trials
(the first resulting in a hung jury), the defendant was convicted of manslaughter
and related crimes and sentenced to thirty years. The federal government then
stepped in to prosecute him a third time for the same offense. The lawyer who
had successfully defended him in state court was ultimately forced to withdraw
in the federal one, and after seven new informants were produced, a capital
conviction and death sentence were obtained, many years and many federal
dollars later. Other federal prisoners similarly await execution after state
prosecutions for the same conduct produced lengthy but non-capital sentences.
Although trial counsel may be better compensated in the federal system
than in most states with capital punishment, those representing the federally
accused or convicted are often the same over-worked counsel appointed in state
cases or are otherwise ill-equipped to handle the high-stakes litigation, and their
work often suffers from the same fatal flaws. Among other ills, this has resulted
in a number of cases where trial and appellate counsel have both missed clear
evidence of mental retardation – a condition which should preclude execution –
and where it was discovered only after procedural rules prevented its full
consideration. There are in addition to mentally retarded federal death row
prisoners those who have serious mental illnesses that were never properly
investigated or presented to the juries who sentenced them. Thus one prisoner
believes there are devices implanted in his brain and screams endlessly at
inanimate objects in his cell; another spends his days picking off his skin and
15

has not been outside in a decade, although the jury that decided that he should
be executed never learned about his schizophrenia and its effects.
Despite such issues, our federal government continues to spend precious
resources seeking and defending sentences of death across the country.
CONCLUSION
Widespread consensus supports this Task Force in making
recommendations to Congress that mandatory minimum sentencing be
eliminated or severely restricted, that judges be authorized to exercise discretion
to more fairly sentence people with disabilities, veterans and our most
vulnerable citizens and that we review and reconsider some of our most harsh
punishments, including the death penalty. The financial and societal costs of
overcriminalization, overincarceration and wasted federal spending on
unnecessarily long prison sentences can and should be addressed.
I greatly appreciate this Task Force’s invitation to appear today and thank
you for this opportunity.

Bryan Stevenson
Professor of Law, New York University School of Law
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