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REPLY BRIEF OF MARTHA STEWART
During atrial about whether Martha Stewart knowingly made material false
statements during two informal interviews about her recollection of a short cell
phone conversation, a high-ranking government official lied under oath about
important matters, with the full complicity of at least four U.S. Secret Service
officids, and a juror made numerous false statements on a questionnaire compl eted
under penalty of perjury. Moreover, despite repeated references to “ cheating

Investorsin the stock market” and an “illegal” “secret tip” that cost ordinary
investors “millions of dollars,” S.Br. 28-32, 35,* Stewart was barred from
proving—or even arguing—that she had not committed the uncharged crime of
insider trading, and the jury was never cautioned that whether she had was not
beforeit. Finaly, the Government repeatedly used out-of-court testimonial
statements by Stewart’ s co-defendant for their truth value to bolster its case and
undermine Stewart’ s defense, in flagrant violation of the Confrontation Clause

But all this, says the Government, does not matter. Although it aso clams

no errors occurred, the Government’s central argument for affirmance is simpler:

! “S.Br.” refersto Stewart’ s opening brief; “G.Br.” to the Government’s brief.

“JA,” “SA,” “SPA,” “GA,” and “SSA” denote the Joint, Supplemental, Specidl,
Government, and Second Supplemental Appendices, respectively. “Tr.” refers to
the tria transcript; “Lawrence Tr.” to the transcript of Lawrence Stewart’ strid
(SA includes dl cited pages).



No harm, no foul. According to the Government, “overwhelming” evidence
supported the convictions. The Government is mistaken.

The Government’ s basic trial theory was that Stewart and Bacanovic
fabricated the $60 agreement to hidethe “real” reason Stewart sold the small
remnant of her ImClone stock on December 27, 2001—an illega “secret tip” that
Bacanovic directed Faneuil to give her—and then invented other falsehoods to
make the $60 agreement appear believable. In closing, the Government cited “at
least seven different reasons’ why “the $60 story was alie,” Tr. 4507, and spent a
full third of its presentation so arguing, Tr. 4507-40. No doubt the Government
thought the evidence “overwhelming.” The jury disagreed, however, acquitting on
every specification relating to the $60 agreement.

Its theory of “what really happened” in tatters, the Government has retreated
to afallback position. The acquittals change nothing, it insists, because the
evidence concerning the allegations on which Stewart was convicted really was
“overwhelming.” In fact, says the Government, the acquittals show not that this
was a close case, but that the constitutional violations surrounding the critical
testimony of Lawrence and Del_uca could not have mattered, because their
testimony (supposedly) pertained only to the Government’ s claim that the $60

agreement was a sham.



The Government’ s reasoning has two fundamental flaws. First, it ignores
that the $60 agreement was crucial in two separate respects. The alegation that the
agreement was fabricated was central to the Government’ s case—but the
contention that it was real was also the foundation of Stewart’s defense. The
acquittals on the “ @60 -related charges and specifications do not mean that the
jury credited Stewart’ s defense—that there really was a $60 agreement, whose
existence made it more likely that the charged fal se statements resulted from
mistake or misrecollection, or faulty note-taking by Government witnesses?
Because the acquittals cannot establish that the jurors fully credited Del.uca's
testimony or fully discounted Lawrence’s, they cannot cure the errors that
devastated Stewart’ s central defense.®

Second, although the Government repeatedly cdls the evidence of guilt

“overwhelming,” it actually argues only that there was “overwhelming” evidence

2 A jury undecided about the $60 agreement, or inclined to doubt its existence

but unable to decide unanimously beyond a reasonable doubt, also would acquit on
the “@60” specifications. It might not, however, take the additional step of
acquitting on the other counts.

3 The Government’ s attempt to quarantine the acquittals, separating them
from the supposedly “overwhelming” evidence on the other counts, fals because
the trial evidence overlapped on those points. For example, in arguing that the $60
agreement was “alie,” the Government relied heavily on Faneuil’ s testimony that
Bacanovic failed to mention $60 or any other price during their December 27
conversation. Tr. 4507-08. But under the Government’s current theory, the
acquittals show that the jury believed there was a $60 agreement, and thus must
aso have disbelieved a key portion of Faneuil’ s testimony—Ieaving something less
than “overwhelming” evidence on other counts to which Faneuil’ s testimony was
aso critical.



that Faneuil told Stewart about the Waksals efforts to sell their ImClone shares.”
But what Faneuil told Stewart was not ultimate issue. Rather, the jury had to
determine whether the Government proved beyond a reasonable doubt that
Stewart: (1) knowingly and willfully made specified material false statements; and
(2) conspired with Bacanovic to mislead government investigators. As Stewart’s
opening brief explained, S.Br. 20-23—and the Government does not serioudly
dispute—the evidence on the actual charges was far from “overwhelming,” even if
the jury believed Faneuil.

The Government’ s brief also continues itstrial effort to suggest that Stewart
committed insider trading, asserting that Stewart tried “urgently” to contact Waksal
“immediately” after speaking to Faneuil. G.Br. 5. But this account omits the most
important fact: Stewart gave the sell order before calling Waksal’ soffice. The
Government also glosses over the fact that Stewart’s December 27 sale was

effectively an afterthought, as she had aready sold the vast mgjority of her

4 The Government cites Mariana Pasternak’ s testimony as another basis for

“overwhelming” evidence of guilt. From her grand jury testimony through direct,
cross, redirect, and re-cross examination, however, Pasternak confirmed that she
did “not know” if the most damning statement she attributed to Stewart had been
“made by Martha or just was athought in [Pasternak’s| mind.” Tr. 3462. Nor
could she give the alleged statement atime, place, or context. Given Pasternak’s
inability to confirm that her statement had any factual basis, that highly prejudicial
testimony had minimal legitimate probative value at best and was inadmissible at
worst.



ImClone shares and placed her entire stake irrevocably up for sale the month
before in response to Bristol-Myers Squibb’ s tender offer. S.Br. 7.

The Government’ s assertion that Stewart “denied to investigators that she
had any information about selling by Waksa or any member of his family” when
she ordered the December 27 sale, G.Br. 4 (emphasis added), lacks any record
citation. With good reason: None exists. What Stewart actually said, Glotzer and
Farmer agreed, was that, on April 10, 2002—three-and-a-half months after the fact
and after numerous published reports about the Waksals' effortsto sell their shares
on December 27—she did not recall whether she knew that fact when she placed
the sale order. Tr. 2276, 2593-94. The District Court was surely right in noting
“grave reservations” about how asserting lack of memory could possibly be
sufficiently “material” to warrant afelony conviction. Tr. 4252.

The Government cannot salvage these constitutionally infirm proceedings
with assertions of “overwhelming” evidence. For the reasons set forth in Stewart’s

principal brief and amplified herein,” the convictions must be vacated.

> Stewart’ s opening brief adopted and incorporated by reference certain

arguments contained in Bacanovic' sopening brief. S.Br. 4 n.2. Stewart adopts
and incorporates by reference the arguments contained in Parts I(B), I, V, and VI
of Bacanovic'sreply brief. See Fed. R. App. P. 28(i).

-5-



l. THE ONE-SIDED TRIAL ON INSIDER TRADING REQUIRES
REVERSAL

Insider trading hung like a dark cloud over thistrial. It wasthe asserted
motive for al the crimina activity actually charged—the alleged conspiracy, fase
statements, and obstruction. Because no jury would believe that Stewart would lie
to the Government—risking her career and liberty—to hide alegal transaction, the
Government made insider trading the linchpin of its case-in-chief, doing
everything possible to show that her trade was illegal. The Government tainted
thistria from its opening statement, which used the words “tip” or “secret” 22
times, to its closing and rebuttal, which used those same words 28 times. S.Br. 29-
30, 32. The District Court’s refusal to take any remedia step—anything from
preventing the Government from tarring Stewart with uncharged criminal conduct,
allowing Stewart to defend herself, or at least instructing the jury not to consider
insider trading—rendered this proceeding fundamentally unfair.

A. The Government Placed Insider Trading Before TheJury

The Government responds to this clear record with gross revisionism.
According to the Government, it did not argue or present evidence that Stewart
committed insider trading, nor that “fear of being prosecuted for insider trading”
motivated her alleged cover-up. G.Br. 84. That contention cannot withstand even

the most cursory scrutiny.



First, the Government itself said that its strategy was to make illegal insider
trading the motive for a subsequent cover-up. When Stewart moved to strike
insider-trading language from the indictment, the Government countered that it
would “argue and present proof ... that one of the defendant[s’] motivesin
committing the crimes charged was to cover up their insder trading.” Tr. 2362.
The District Court blessed this strategy, permitting the Government to “ presen(t]
arguments or evidence that tend to show that defendants were motivated ... by the
fear that they would be accused of trading illegally.” SPA 48-49.

The Government’ s current position requires it to disavow not only its
strategy before the District Court, but also its arguments to the jury. Moments into
Its opening, the Government said that this case involved “cheating investorsin the
stock market,” because “[t]he reason that Martha Stewart dumped all of her shares
was [that] she was told a secret, a secret tip that no other investors of ImClone
had.” Tr. 769. When ImClone’ s stock “plummeted,” the Government continued,
“investors who didn’t benefit from a secret tip like Martha Stewart had ... lost

millions of dollarsin the stock market.” Tr. 775-76.® While alleging that Stewart

° The Government claims it mentioned investors losing “millions of dollars”

only in relation to Count Nine. G.Br. 58. But that phrase appearsin a sentence
describing ImClone’ s“plummelt]” in the days immediately following Stewart’s
sde, Tr. 775, long before the statements underlying Count Nine were made.

Moreover, as explained in the opening brief, S.Br. 30 n.11, the reference to
investors losing “millions’ was grossly mideading because Stewart’ s December 27
sa e represented approximately 0.05% of ImClone shares traded that day.

-7-



had committed insider trading, the Government was smultaneously presenting its
“motive’ theory: that Stewart lied to avoid “facing all that would come” from
acknowledging that she acted on a*“secret tip.” Tr. 769-70.

The Government’ s closing was no better, describing Stewart as “tipped off”
that the Waksals were “dumping” ImClone and arguing that, at the time of her sale,
Stewart lack an “innocent” state of mind and was aware that her trading “looked as
bad asit in fact was” Tr. 4448, 4481-82, 4505 (emphasis added). No juror could
have missed the import of thisrefrain: Stewart committed insider trading, and,
fearing the consequences, conspired to hide the truth.”

The Government’ s after-the-fact efforts to disavow the testimony of its own
witnesses are similarly unavailing. Although Luciano Moschetta testified that his
responsibilities included watching for “insider trading,” and that a broker sharing
“material” and “non-public” information of trading by an insider like Waksal could
subject Merrill Lynch to “criminal investigation,” Tr. 919, 985, 1026; S.Br 30, the
Government insists that Moschetta did not “apply” those principles “to the facts of
this case,” G.Br. 60. But even if that were somehow dispositive, many other

witnesses made precisely that connection. Tr. 879-92 (Waksal’ s advance

! The Government now suggests that its allegations could be understood to

mean only that Stewart feared “harm to her reputation” from disclosure of alega
stock sale. G.Br. 62. But that is not what the Government told the District Court,
See supra, a 7, o—more importantly—the jury. Instead, it argued that Stewart
“cheated investors’ by trading on a*“ secret tip.”
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knowledge of FDA denial), 1070-74 (Waksal’ s misconduct and friendship with
Stewart), 1085-91 (linking Stewart’s ImClone sale with those by members of the
Waksal family), 1190-91 (referral of Waksal’s and Stewart’ s* suspicious’ trading
to SEC). Infact, the Government introduced evidence, such asthe FDA's
rgjection of Erbitux and ImClone s faling price after December 27, Tr. 1090-1104,
whose only possible relevance was to establish the materiality of the “secret
information” Stewart received and hence the illegality of her ImClone sae.
Faneuil’ s testimony that he “did something illegal” when he “told one client
about what another client was doing ... and then lied to cover it up,” Tr. 1443,
further suggested Stewart’s December 27 tradewas illegal. The Government now
asserts that Faneuil’s mention of “illegal” conduct referred only to the “li[€],” not
to “[telling] one client about what another client was doing.” Even if Faneuil’s
statement could plausibly be parsed that way—a possibility grammatically
foreclosed by the conjunctive “and” "—nobody ever suggested that reading to the
jury. To the contrary, the Government reiterated in closing that Faneuil retained a
lawyer because he “knew that he provided secret information to Martha Stewart

about the Waksadls sdlling, and ... that he lied to the SEC to conceal that fact.”

8 The Government’s only “support” for its reading comes from testimony six

days after Faneuil’ s statement on direct, responding to a question about when he
and Bacanovic “agreg[d] ... to commit acrime,” Tr. 1927—presumably the crime
of lying to federal officials. Infact, Faneuil confirmed during cross-examination
that he “suspected” that Stewart could not lawfully trade on December 27. Tr.
1961-62.



Tr. 4474 (emphasis added). Faneuil, like the Government’ s other witnesses, made
this an insider-trading case’

B. TheDistrict Court’s Refusal To Permit Stewart To Defend
Herself And Its Failure To Caution The Jury Mandate Rever sal

1 Through a series of evidentiary rulings, each erroneousin its own
right but especially cumulatively, the District Court allowed the Government to
brand Stewart an insider trader and made it impossible for Stewart to defend
herself. Even after the Government went beyond evidence of “motive,” to arguing
that Stewart’ s trade was actudly illegal, the District Court—contrary to its pretria
promise and over Stewart’s repeated objections—refused to let Stewart defend
herself by, for instance, fully cross-examining Faneuil, Tr. 1963, 1975, arguing that
the “tip” she purportedly received was not illegal, Tr. 4737-38, or presenting expert

testimony that the ImClone sale did not violate securities laws, Tr. 2103-04"% see

° There is no truth to the Government’ s remarkable suggestion that Stewart,

not the Government, opened the door to insider trading in an unexplained “tactical
decison.” G.Br. 45, 90. Oncethe District Court decided, pretria, that the
Government could offer its insder-trading-as-motive theory, see supra, a 7, and
the Government tarred her with insider trading in its opening statement, see supra,
a 7-8, Stewart could not leave the Government’ s theory unanswered.

10 The Government’ s protracted defense of the District Court’s ruling on
Stewart’ s proposed expert testimony, G.Br. 42-64, misses the point. Stewart did
not offer that testimony to instruct the jury on the counts beforeit. Tr. 2222,
Rather, Stewart sought to rebut evidence that she had committed uncharged
criminal conduct, consistent with the District Court’s pretrid ruling that she would
be permitted to rebut evidence of illegal trading if the Government “ open[ed] the
door.” SPA 48-49. The expert testimony would aso have countered the
Government’ s arguments that, as aformer broker, Tr. 3261-62, Stewart knew she
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S.Br. 38-39. Having abandoned its pretrial promiseto permit Stewart to defend
hersdlf if the Government “open[ed] the door,” SPA 48, the District Court dso
erred in denying Stewart’s motion for amistrial, Tr. 2184, 2364-72.

2. Perhaps most egregioudly, the District Court failed to give the basic
limiting instruction to which Stewart clearly was entitled: that she was not charged
with insider trading, and that insider trading could be considered only as an alleged
motive for the obstruction charges. On this central point, the Government says
very little. It does not (and could not) dispute the well-established princip le that
evidence of uncharged criminal conduct to show motive requires gopropriate
limiting instructions, such as those requested by Stewart and rejected by the
District Court. SBr. 33-35. Asdiscussed above, the record forecloses the
Government’s clam that insider trading was not before the jury.

With no substantive argument, the Government falls back on the erroneous
dam that Stewart forfeited her objection to the District Court’ s instructions.™ But
the law requires objections to ensure that trial courts have notice of deficienciesin
jury instructions and opportunity to cure them; it does not require any “particular
formality ... of the objection.” Fogarty v. Near North Ins. Brokerage, Inc., 162

F.3d 74, 79 (2d Cir. 1998) (quotation marks and citation omitted). Stewart’s

should not have had the information that purportedly spurred her ImClone sale,
Tr. 4784-85.

= The Government makes no forfeiture argument with respect to the
evidentiary rulings and the denial of amistrial identified above.
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request for a limiting instruction unquestionably gave the District Court full and
specific notice.

Nor was there any doubt about the District Court’s position. During the
charge conference, in afocused colloquy spanning more than 20 transcript pages,
the District Court made plain beyond doubt that it had no intention of giving
Stewart’ s proposed instruction because it continued to believe in the distinction it
had drawn throughout trial—between evidence of insider trading, on one hand, and
evidence of “secret tips’ to show motive, on the other. Asthe District Court
explained:

[ T]here has never been a suggestion from the beginning of thistrial

that the government couldn’t argue motive. The government has

stayed clear of arguing insider trading in those terms because of the

Court’ s guidance that we need not complicate things, add jury
Instructions as to what constitutes insider trading.

Tr. 4422 (emphasis added). Because “a further objection to the charge as given, on

a ground already thoroughly discussed, would have been futile,” Anderson v.

Branen, 17 F.3d 552, 557 (2d Cir. 1994), Stewart was required to do no more.
Finally, the Government’ s suggestion that failure to give the limiting

instruction was harmless is meritless. The standard charge that the jury could

convict only upon finding guilt beyond a reasonable doubt, G.Br. 85, did nothing

to address, much less cure, the prgjudice. The Government’ s contrary claim proves

far too much, for it would render limiting instructions superfluous in any tria
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involving uncharged, allegedly criminal conduct. According to the Government, a
plain vanilla reasonable-doubt charge is sufficient by itself, despite settled case law
mandating limiting instructions in such circumstances. S.Br. 33-35. Cf. United
Satesv. Dove, 916 F.2d 41, 45 (2d Cir. 1990) (failure to instruct jury on witness
failure to identify defendant in open court reversible error, despite instruction
requiring jury to find beyond reasonable doubt that defendant committed crime).
The presumption that jurors follow instructions, G.Br. 85-86, only underscores the
need for limiting instructions; without them, there is no reason to believe that a
jury appropriately cabined its consideration of the evidence.™

More fundamentally, this caseis a remarkably poor candidate for harmless
error. Asdetalled in Stewart’ s opening brief, S.Br. 28-33, and above, alegations
of insider trading permeated every aspect of the Government’s case. Those

allegations transformed a mundane fal se statements prosecution into one about a

> The Government appears to argue that even if the jury had the firm

Impression that Stewart committed illegal insider trading, there could be no
prejudice, because the evidence that showed insder trading—Faneuil’ s testimony
that he told Stewart about the Waksals' sales—also required conviction “on the
merits’ for lying about receiving that information. G.Br. 89. Again, this argument
depends on the erroneous premise that if the jury credited Faneuil’ s testimony, it
must also have believed that Stewart intentionally and materially lied by stating
that she “did not recall” whether she knew of the Waksals' trading when she sold
her shares. Given the brevity and circumstances of the call, the insignificance of
the transaction in light of Stewart’s prior ImClone sales, and the likely irrelevance
of the information in light of Stewart’s $60 agreement, that is Ssmply incorrect.
The Government’ s theory, not Stewart’s, manifests a “fatal flaw in logic.”

G.Br. 89.
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high-profile business executive “cheating investors in the stock market.” If ever a
limiting instruction was required, it was here. “Given the highly inflammatory
nature of the evidence ... the danger of conviction improperly based on [such]
evidence required carefully crafted limiting instructions.” United States v.
Matthews, 53 M.J. 465, 471 (C.A.A.F. 2000).

[I.  THE CONFRONTATION CLAUSE VIOLATIONS REQUIRE A NEW
TRIAL

A. The Gover nment’s Use Of Bacanovic's Testimonial Statements
Violated The Crawford Rule

Crawford v. Washington, 124 S. Ct. 1354 (2004), “change[d] the legal
landscape.” United States v. Bruno, 383 F.3d 65, 78 (2d Cir. 2004). Sweeping
away old tests that asked whether a hearsay exception was “firmly rooted” or a
given out-of-court statement “reliable,” Crawford lays down a*“bright-line rule
drawn from the historical origins of the Confrontation Clause.” United Satesv.
Saget, 377 F.3d 223, 226-27 (2d Cir. 2004). “Where testimonia statements are at
issue,” Crawford holds, “the only indicium of reliability sufficient to satisfy
constitutional demands is the one the Constitution actually prescribes:

confrontation.”*® 124 S. Ct. at 1374.

13 The Crawford Court found only one deviation from the otherwise universal

common law practice against “admit[ting] testimonial statements against the
accused ina criminal case’: dying declarations. 124 S. Ct. a 1367 & n.6. Even
then, the Court abstained from deciding “whether the Sixth Amendment
incorporates an exception for testimonial dying declarations,” stressing that “[i]f
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Remarkably, the Government makes no effort to apply Crawford to the facts
of this case. In more than 56,000 words, the Government nowhere disputes that:

Bacanovic' s statements were made in a “testimonia” setting; and

Were used against Stewart;

To prove the truth of the matters asserted.
These silences effectively concede numerous violations of Stewart’ s Sixth
Amendment rights.

1. Intherareinstancewhere they ar e testimonial and offered

for their truth, co-conspirator statementsimplicate
Crawford

The Government makes no effort to fit its concerns within a Sixth
Amendment framework. Instead, the heart of its response is an unfounded plea
about practical realities. Unless Crawford is per se inapplicable to co-conspirator
statements, the Government claims, “it would be impossible to prosecute anyone
for conspiring ... to commit perjury or make false statements, because the
perjurious testimony or false statements would be inadmissible against the co-
conspirator.” G.Br. 98 n.*. Thisiswrong for two reasons.

First, Crawford reaffirmed the holding of Tennesseev. Street, 471 U.S. 409
(1985), that the Confrontation Clause does not forbid using out-of-court statements

“for purposes other than establishing the truth of the matter asserted.” Crawford,

this exception must be accepted on historical grounds, it issui generis.” Id. a
1367 n.6.
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124 S. Ct. a 1369 n.9; see United Satesv. Inadi, 475 U.S. 387, 398 n.11 (1986)
(distinguishing admission of co-conspirator statements for their truth, which
“implicat[es]” the Confrontation Clause, from other uses, which do not).
Accordingly, the Government may offer “ perjurious testimony or false
statements,” either to prove their falsity or for reasons agnogtic to their truth,
without creating Confrontation Clause issues. Indeed, the Government presented
numerous statements by Bacanovic to show their falsity or without asserting their
veracity; Stewart has raised no Confrontation Clause objection to any of them.
(Tellingly, the Government never denies that it used all the challenged Bacanovic
statements against Stewart for their truth.)

Second, co-conspirator statements are rarely made in a testimonial setting.
See Crawford, 124 S. Ct. at 1367 (“ statements in furtherance of aconspiracy” are
“by their nature ... not testimonial”). There is no “testimony” when persons
engaged in a common crime speak to one another, even if their words are detected
by a Government wiretap or otherwise overheard. Nor do conspirators act as
“witnesses,” U.S. Const. amend. VI, when speaking to someone who is not a
government agent or informant, or whom they do not realize isone. See Saget,
377 F.3d at 229. Even when knowingly addressing a government official, a co-
conspirator’ s statements are not testimonial unless made under relatively formal

circumstances suggesting they may later be used in court. See Crawford, 124
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S. Ct. at 1364 (outlining circumstances that make statements testimonial); Saget,
377 F.3d a 229 (same).

The decisions cited by the Government support Judge Weinstein's prediction
that Crawford will have no impact on “the usua” co-conspirator statements
admitted at trial. 5 Jack B. Weinstein & Margaret A. Berger, Weinstein's Federal
Evidence § 801.34[1], at 801-74.9 (Joseph M. McLaughlin ed., 2d ed. 2004).
Severa decisions admitted out-of-court statements offered for purposes other than
proving the truth of the matters asserted.™ Others admitted statements by
conspirators who were unaware that they were being overheard,™ or that they were

addressing an undercover agent or confidential informant.”® Finally, some of the

¥ United Sates v. Bellomo, 176 F.3d 580, 586-87 (2d Cir. 1999) (M&fia
leaders' orders); Glenn v. Bartlett, 98 F.3d 721, 723, 727 (2d Cir. 1996) (co-
conspirator’s claim to police officer during traffic stop that he had “to talk to
[defendant] about getting [suitcase] combination” offered to show defendant knew
suitcase contained drugs); United Sates v. Williams, 272 F.3d 845, 858 (7th Cir.
2001) (conspirator’s false denid that he had been traveling with another
conspirator and his claim that “bundles of money found strapped to his

body ... were intended as an investment 