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Shortly after the 2008 elections, a relatively diverse assort-
ment of interest groups collaborated on a lengthy transition 
memo to the new administration, advocating a long list of 
sought-after criminal justice reforms.1 Several months ear-
lier, this publication also spotlighted a handful of measures 
for policymakers and the public to consider.2 Although both 
collections set forth many well-reasoned and well-grounded 
criminal justice proposals, these and other election-year 
exercises were primarily meant to take into account the 
widest array of policy options, not whittle them down to 
the readily achievable. Among social liberals, reformist 
optimism had reached its zenith; after all, it was the first 
time since 1994 that Democrats controlled the White 
House, the Senate, and the House of Representatives.

Some of this optimism was, of course, fueled by cam-
paign rhetoric. On the campaign trail, candidate Barack 
Obama was resolute in his desire to close Guantanamo 
and “reduce the ineffective warehousing of non-violent 
drug offenders.”3 Expectations grew after the election, when 
several criminal justice reform initiatives found their way 
onto the White House Web site, including eliminating the 
crack-cocaine disparity and curtailing racial profiling.

After years of governance by the tough-on-crime crowd, 
the smart-on-crime community entered 2008 with an 
optimism about criminal justice reform that has not been 
seen in decades. Unfortunately, although there has been 
progress, it has been limited. Perhaps the most notable 
success has been a significant reduction in the crack- 
cocaine sentencing disparity, but that success was 
measured and has not been replicated in other criminal 
justice reform areas, such as national security and corpo-
rate crime. On the national security front, progress has 
been difficult to identify, whereas in the white collar and 
business regulation arena, public outrage against corpo-
rate malfeasance has stymied nascent bipartisan efforts to 
combat overcriminalization.

The politics of crime is a well-trodden area of discourse, 
rife with overgeneralizations that must seem trite to most 
readers of Federal Sentencing Reporter. Even highbrow 
newsweekly The Economist falls prey to this trap, explain-
ing in a recent cover story, “Since no politician wants to be 
tarred as soft on crime, such laws, mandating minimum 
sentences, are seldom softened.”4 With the passage of 

time, it is time to take stock and consider whether recent 
experiences have challenged or proved the conventional 
wisdom about crime policymaking. Firm conclusions may 
be premature, but some reflection on political dynamics  
is warranted. 

i. crack-cocaine Reform
In watching the House floor debate on the bill to signifi-
cantly reduce the sentencing disparity between crack and 
cocaine, crime policy wonks and political junkies could 
not help but marvel at the cloud of rationality that seem-
ingly enveloped the chamber. True, the leading House 
Republican for crime policy, Judiciary Committee Rank-
ing Member Lamar Smith (R-Tex.), opposed the bill, but  
his objections seemed, to the authors, de rigueur—that is, 
intended to protect his image as the leading supporter  
of tough sentences rather than to rally his colleagues to 
defeat the bill. Most significantly, he allowed the bill to 
pass anonymously, by a voice vote as opposed to a roll call 
vote, thereby forgoing the political reckoning that would 
have deterred many Republicans and moderate Democrats 
from voting their conscience.5

The scenario feared by advocates, that the bill would be 
amended to include unacceptably punitive provisions or 
“poison pills,” never materialized.6 Given that Lamar 
Smith has made known his dissatisfaction with advisory 
guidelines, the fact that he did not attempt to capitalize on 
the bill is noteworthy.7 And, although the bill does include 
certain sentencing enhancements, it did not go so far in 
that direction as to tilt the scale.8 

Despite the singular political achievement the passage 
of the sentencing reduction represents, the actual policy 
change is a modest one in the view of most active support-
ers of crack cocaine reform. When news of the Senate 
compromise broke, the 18:1 ratio was hardly greeted with 
fanfare among those dedicated to parity. In keeping with 
the nature of the reform, most reform advocates did not 
challenge any of the sacred cows of the drug war and its 
political constituents. Specifically, the efficacy of manda-
tory minimums or incarcerating low-level drug offenders 
was not called into question; instead, advocates condemned 
the unwarranted racial disparity and misallocation of fed-
eral law enforcement resources. Echoes of this refrain 
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could be heard in the floor statement of Rep. Daniel Lun-
gren (R-Cal.), who argued that the bill “serves the interests 
of law enforcement in reaching wholesale and mid-level 
traffickers while reducing the crack powder ratio to 18-to-1 
from the current 100-to-1.”9 Inasmuch as the bill sought to 
recalibrate, rather than restructure, drug sentencing, it 
strategically navigated the narrow stretch between tough 
on crime and progressive reform ideologies.

Does crack cocaine sentencing occupy a unique space 
on the political grid or does it offer lessons that might be 
applied to other areas of reform? In some ways, the crack 
cocaine story is pretty unique: The administration and its 
attorney general supported equalization, and law enforce-
ment groups either voiced support or remained relatively 
silent. As such, active opposition was scarce or nonexis-
tent. Even the Fraternal Order of Police, which had 
supported maintaining the existing crack penalties and 
increasing powder cocaine penalties, did not fight the bill 
in any way that was evident to its supporters.10

The tactics that proved successful in reforming the 
crack-cocaine sentencing disparity are not wholly unique. 
Law enforcement support also played a role in the sweep-
ing repeal of mandatory minimums that took place in 
1970. As detailed in a report by Families Against Manda-
tory Minimums, Congress repealed all but one drug 
mandatory minimum in 1970, despite a hotly contested 
midterm election with tough law-and-order rhetoric.11 As 
with the recently enacted crack reform, the 1970 repeal 
exempted the most serious offenders and was heralded for 
promoting respect for the law, which was being under-
mined by inequitable and disproportionate sentences.

 “The public’s attitude about drug crime, as docu-
mented in numerous public opinion surveys, and waning 
reliance on crime as a national campaign issue, played a 
significant role in passing this legislation.”12 Reporting on 
this trend in the context of reentry legislation in 2006, the 
New York Times observed, “In today’s political environ-
ment, crime policy has so receded from controversy that 
the Republican-led House Judiciary Committee could 
approve the Second Chance Act in July under the assump-
tion that the full House might take it up on the eve of an 
elections in which the Republican majority was at stake.”13 

As demonstrated by repeal of the Boggs Act in 1970, 
passage of the Second Chance Act in 2008, and reform of 
crack cocaine sentencing in 2010, rational crime policy 
can overcome an inhospitable political environment if cer-
tain factors—bipartisan agreement, law enforcement 
support, and favorable public sentiment—are present. If 
the success of this reform effort is to be duplicated, the 
most obvious candidates are bills that share these afore-
mentioned factors, such as the National Criminal Justice 
Commission Act and proposals related to reentry and 
problem-solving courts.14 

ii. National Security
If the legislation to reduce crack cocaine sentences repre-
sents a victory for Democrats and progressives, its success 

does not appear easily replicated in other criminal justice 
areas. The reform effort on national security issues has 
faltered due to a lack of strong political leadership and a 
contagious fear of appearing soft on terrorism in an elec-
tion year. Issues involving the detention, interrogation, 
and trial of detainees have become politically toxic and, if 
there is any remaining hope of reform in the near term, 
the President must begin to use the bully pulpit to defuse 
conservative hysteria and support his allies.

Less than two years ago, President Obama stood before 
the nation to deliver his inaugural address and emphati-
cally declared, “We reject as false the choice between our 
safety and our ideals.”15 Optimism was rampant about the 
prospect of reforming Bush-era national security policies, 
complete with a second, 320-page transition memo 
intended to serve as a blueprint for the new administration.16 
And, at least initially, progressives were not disappointed. 
On his second full day in office, in a moment that 
appeared to embody the fever of hope and change that  
propelled then candidate Obama into the White House, 
the President resolutely signed a series of executive orders 
banning torture, halting the military commissions, and 
pledging to empty the prison camps at Guantanamo Bay 
within one year.17

Yet just eighteen months later, the administration’s 
truly admirable commitment to restoring the rule of law 
appears to have weakened and morphed into a political 
vulnerability. Guantanamo remains open, home to 178 
detainees. Military commissions have resumed, beginning 
with the first prosecution of a child soldier in modern U.S. 
history, and are likely to continue in as many as thirty-five 
other cases.18 And in conformity with a recommendation 
by the Guantanamo Review Task Force, at least forty-eight 
men will be indefinitely detained without charge or trial. 

The Obama administration is not entirely to blame. 
Congress has passed a series of frustrating limitations on 
the President’s ability to transfer detainees out of Guantan-
amo. And, to the President’s credit, despite these hurdles 
his administration has successfully transferred or repatri-
ated sixty-seven Guantanamo detainees since 2009. But as 
Paul Krugman put it, “[P]rogressive disillusionment isn’t 
just a matter of sky-high expectations meeting prosaic 
reality.”19 The decisions to embrace indefinite detention 
and military commissions fell to the President alone.

Rather than rejecting the untested and unconstitutional 
military commissions established under President Bush, 
President Obama signed into law the new Military Com-
missions Act with significant, but ultimately inadequate 
improvements.20 Among other problems, the supposedly 
reformed commissions still permit the admissibility of 
hearsay and coerced confessions, the implications of which 
became readily apparent in the recent trial of Omar Khadr. 
The military judge in that case admitted a confession 
obtained from Khadr after a military interrogator threat-
ened the badly wounded 15-year-old with gang rape.

President Obama’s decision to use military commis-
sions for some detainees seems part of a disappointing 
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pattern not confined to national security issues in which 
the President compromises fundamental values in an 
effort to avoid confrontation with Republicans intent on 
obstructing his entire agenda. As a candidate, then senator 
Obama resolutely promised to close Guantanamo and 
reject the military commissions, calling them “a flawed 
system that has failed to convict anyone of a terrorist act 
since the 9/11 attacks, and compromised our core values.”21 
Yet less than four months after taking office, the President 
told civil libertarians that the commissions were a fait 
accompli, seeking to minimize the damage to his legisla-
tive agenda from an increasingly vocal conservative 
opposition.22

A similar scenario unfolded when the White House 
put a hold on the Attorney General’s plan to try Khalid 
Sheikh Mohammed and four other alleged 9/11 conspira-
tors in a federal court in New York City. The administration 
felt compelled to backtrack after taking heavy fire from 
Republicans who argued that the trial would invite another 
terrorist attack and New York Democrats who feared that 
high security would hurt the local economy. Instead, the 
administration reportedly discussed a “grand bargain” 
with Republican Sen. Lindsey Graham of South Carolina 
whereby Republicans would help the President close 
Guantanamo in return for a military trial for the 9/11 defen-
dants and some form of indefinite detention authority.23 
The deal fell apart when Sen. Graham could not muster 
enough Republican support to close Guantanamo, and  
the White House is unlikely to announce the trial forum 
before the November 2010 midterms.

White House press secretary Robert Gibbs has angrily 
scolded the “professional left” for criticizing the adminis-
tration’s political deal-making and not expressing sufficient 
appreciation for its legislative achievements, citing health 
care reform and a $787 billion stimulus package.24 An  
82 percent reduction in the crack-cocaine sentencing dis-
parity also surely scores as a big win. But on national 
security and civil liberties issues, similar achievements 
have been difficult to identify.

The difficulty with trying to model national security 
reform after the successful push to reduce the crack- 
cocaine disparity is that a merely proportional reduction 
in torture, military commissions, or indefinite detention 
is simply not enough. Basic constitutional guarantees are 
nonnegotiable. Yet the old politics of fear have resurfaced 
with a startling intensity that seems to have hijacked the 
President’s promise of a clean break from the most con-
troversial policies of the Bush era. Without stronger, more 
vocal leadership from the White House, advocates for 
national security reform may not soon share the success 
of crack-cocaine legislation.

iii. corporate crime
Much like national security, efforts to curtail the expansion 
of federal criminal law have faced nearly insurmountable 
hurdles. The public’s resentment toward any alleged cor-
porate malfeasance is at an all-time high, prompted by this 

past year’s economic downturn, numerous corporate and 
political scandals, and one of this nation’s worst environ-
mental disasters. Politicians on both sides of the aisle have 
been quick to appear responsive to the public’s concerns 
on these issues with speeches that call for long jail sen-
tences for mortgage brokers, Wall Street mavens, and oil 
company CEOs. These catalyst events have also provided 
vital support for President Obama’s ambitious business 
and regulatory reform agenda.

On July 21, 2010, President Obama signed into law the 
nation’s most expansive financial regulations since the 
days of the Great Depression. He touted the new law as 
one that will “empower consumers and investors [and] 
bring the shadowy deals that caused this crisis into the 
light of day. . . .”25 The law accomplishes quite a bit—it 
substantially increases federal oversight authority over 
those in the financial sector with the creation of the Finan-
cial Stability Oversight Council,26 it creates a consumer 
protection agency to oversee financial products that 
directly affect consumers,27 and it provides regulatory 
oversight on the derivatives market28—financial products 
that were blamed for causing the financial crisis. But it 
also creates massive new criminalization that potentially 
will victimize innocent people who never meant to violate 
the law.

The 884-page law contains more than two dozen new 
criminal offenses, which prohibit conduct ranging from 
public disclosure of certain broadly defined information, 
to margin lending, to failure to reasonably foresee the  
bad acts of others.29 In addition to the approximately two 
dozen new criminal offenses the law explicitly creates,  
virtually every new provision of the law also includes  
regulatory criminalization wherein Congress hands over 
the power to define criminally punishable conduct to 
unelected agency bureaucrats. Like many new crimes  
created by Congress in recent years, the new criminal pro-
visions received no review by the Judiciary Committees  
of either the House or the Senate, despite the fact that 
those committees are granted express jurisdiction over 
new criminal laws. And disturbingly, most of the criminal 
laws that are contained in the financial reform legislation 
lack an adequate mens rea (criminal intent) requirement. 
Laws that lack adequate criminal intent requirements run 
the grave risk of allowing overzealous prosecutors to go 
after people who have accidentally, or inadvertently, run 
afoul of the law—despite the fact that a core principle of 
the U.S. justice system is that no one shall be subjected to 
criminal prosecution for conduct that he or she did not 
know was illegal.30 

The inclusion of more than two dozen new criminal 
offenses in the financial services reform bill was disap-
pointing—particularly in light of the recent scholarship 
that highlights the rampant and unprincipled overcrimi-
nalization of conduct and the harm overcriminalization 
causes.31 At exactly the same time that members of Con-
gress were working on the financial services reform bill, 
other members of Congress were announcing the release 
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of a bipartisan report on the federal criminal legislative 
process, titled “Without Intent: How Congress Is Eroding 
the Criminal Intent Requirement in Federal Law.”32 The 
National Association of Criminal Defense Lawyers and 
The Heritage Foundation reviewed all criminal bills intro-
duced during the 109th Congress33 and were able to 
identify as many as 446 proposed criminal provisions that 
did not involve violence, firearms, drugs, pornography, or 
immigration violations. Of those 446 proposed nonviolent 
and nondrug criminal offenses—mostly paperwork viola-
tions and business or regulatory crimes—57 percent 
lacked an adequate mens rea requirement.34 

The fact that the recently enacted financial services 
reform bill contained multiple criminal offenses lacking 
adequate mens rea requirements buttresses a concern that 
Congress as a whole is continuing its race to carelessly 
overcriminalize business and economic conduct. It seems 
safe to anticipate that, even with midterm elections poten-
tially diminishing the number of seated Democrats, 
Congress will respond to the environmental crisis in the 
Gulf and any other significant headlines with support for 
new crimes and penalties, without regard for whether the 
targeted conduct is adequately addressed by current stat-
utes and regulations. 

iV. conclusion
What can be taken away from the disparate results of 
efforts to achieve criminal justice reform since the start of 
the Obama administration? Although it may be a bit too 
early to draw firm conclusions, some lessons are clear. The 
President alone does not set criminal justice policy. Indeed, 
in an era when the nation seems to be caught permanently 
in an election cycle, there is often equal motivation to stand 
against, as stand with, a president. Accordingly, there is 
significantly more room for success with bipartisan support, 
which is far easier to achieve when the reform at issue is 
not directly battling current news headlines and public 
outrage. It is also critical for advocates to craft a reform 
message that enables supporters to avoid a soft-on-crime 
attack. For national security and corporate crime issues, 
these obstacles may continue to pose a significant impedi-
ment to achieving reform. For other reform areas, where 
the arguments can more closely track those successful in 
the effort to reduce the crack-cocaine sentencing disparity, 
such as proposals to improve reentry and create more effec-
tive problem-solving courts, the climate is more hopeful. 
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