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INTRODUCTION

Since the early 20th century, criminal conspiracy law has been the subject of great
controversy. Some maintain that conspiracies pose a “distinct evil.”* This danger,
however, has never been empirically proven.? Herbert Wechsler and his colleagues in
creating the Model Penal Code (MPC) worked from this failure of proof, observing that
conspiracies and other inchoate crimes entail “infinite degrees of danger.”*

This belief has led some to defend conspiracy law,* but many others to criticize it.
As carly as 1843, a Pennsylvania judge commented, “The law of conspiracy is certainly
in a very unsettled state. The decisions have gone on no distinctive principle; nor are they
always consistent.”® In Krulewitch v. United States, Justice Jackson declared,

The modern crime of conspiracy is so vague that it almost defies

definition. Despite certain elementary and essential elements, it also,

chameleon-like, takes on a special coloration from each of the many

independent offenses on which it may be overlaid.®

Justice Learned Hand called conspiracy the “darling of the modern prosecutor’s
nursery.”’ Judge Coffin, in the First Circuit’s landmark United States v. Spock case,
commented, “[T]he absence of clear definitions of the elements of conspiracy creates a
serious risk . . .. [Conspiracy] is . . . not well-defined and experience teaches that even its

’78

traditional limitations tend to disappear.”” More recently, Seventh Circuit Judge Frank



H. Easterbrook lamented that “prosecutors seem to have conspiracy on their word
processors as Count I; rare is the case omitting such a charge.”®

While jurists have questioned the reliability of conspiracy, scholars as well have
long appreciated its problems. Francis B. Sayre observed, “A doctrine so vague in its
outlines and uncertain in its fundamental nature as criminal conspiracy lends no strength
or glory to the law; it is a veritable quicksand of shifting opinion and ill-considered

thought.”*

David B. Filvaroff and others documented the law’s use to attack political
dissent.** In addition to vagueness and First Amendment issues, practitioners are also
well aware of the Confrontation Clause problems associated with conspiracy.*?

While not as common a charge in state courts, conspiracy continues to be
widespread in federal courts and results in possible constitutional violations, effective
elision of important evidentiary rules, and serious doubts about outcome reliability. Each
of these three concerns, in fact, reinforces the other two and emerges from a law whose
contours are ever-shifting. This has created a complex system of law, reforms of which
have proven elusive.

This report discusses these problematic results of the application of conspiracy
law and proposes a concrete set of systemic reforms. It takes the following route.

Part | introduces the basic doctrine of criminal conspiracy. This includes the
general conspiracy statute, found at 18 U.S.C. § 371; specific statutory conspiracy
provisions, such as Title 21 drug conspiracies, conspiracies to provide material support to
foreign terrorist organizations, under 18 U.S.C. 82339B, and conspiracies to commit

money laundering, under 18 U.S.C. 8 1956; and specialized conspiracy provisions, such

as those provided by the Racketeer-Influenced and Corrupt Organizations Act (RICO), at



18 U.S.C. § 1962, and charges involving a continuing criminal enterprise (CCE) under 21
U.S.C. § 848. Part | is purely descriptive; we describe conspiracy law as it is, not as we
believe it should be.

Part 11 discusses the multitude of problems associated with all of the forms of
conspiracy described in part I. These problems include: an overt act requirement (when it
is a requirement) that offers virtually no protection to defendants; use of circumstantial
evidence and inference to prove an individual defendant’s intent and/or agreement; the
use of alleged co-conspirator and “co-venturer” statements under Fed. R. Evid.
801(d)(2)(E) (and the procedural rules for their admissibility) and the impact on the
Confrontation Clause; the use of First Amendment-protected speech or activity to prove
conspiracy’s elements; the Pinkerton™® doctrine; the expansion of the law on conspiracy
to defraud the United States™; the fact that jury instructions involving conspiracy are
expansive, confusing, and unfairly favorable to the prosecution; the unfulfilled promise
of the doctrine of strictissimi juris to address many of conspiracy’s problems; and the
problem of multiple conspiracy charges arising from one agreement-in-fact, enabled by
the Supreme Court’s Albernaz v. United States™ opinion.

Part IIT presents NACDL’s proposals for reforming conspiracy law. These
proposals include the following: requiring an overt act for every form of conspiracy,
requiring that the overt act be a “real and substantive step toward accomplishment of the
conspiratorial objective,” and requiring that overt acts be actual conduct and not speech,
and conduct that is not protected by the Constitution; requiring that the overt act be
accompanied by the specific intent to achieve the conspiratorial objective (already

required in some jurisdictions, while in others it is required but not always given the



attention it deserves); requiring hearings to determine conspiracy membership — and
thus admissibility of members’ statements under Fed. R. Evid. 801(d)(2)(E) — before
trial and not during trial after the alleged co-conspirator statement has been conditionally
admitted; limiting the conduct of co-conspirators that is attributable to defendants;
requiring new jury instructions on conspiracy; replacing Pinkerton liability with liability
set forth in 18 U.S.C. § 2; advocating for the application of the doctrine strictissimi juris;
and legislatively abrogating the Supreme Court’s 1981 opinion Albernaz v. United States
by providing that multiple conspiracy charges merge where there is only one agreement-
in-fact.
PART I: THE BASIC DOCTRINE OF CRIMINAL CONSPIRACY

It is misleading to refer to the basic doctrine of criminal conspiracy, since there
are multiple versions of the law. While they differ in some important respects, they are
similar enough that they all point to a uniform doctrine of conspiracy susceptible to a
uniform set of proposals. These versions include the general conspiracy statute, found at
18 U.S.C. 8 371, specific statutory conspiracy provisions, for example Title 21 drug
conspiracies, conspiracies to provide material support to foreign terrorist organizations,
under 18 U.S.C. 82339B, and conspiracies to commit money laundering, under 18 U.S.C.
8 1956; and specialized conspiracy provisions, for example those provided by the
Racketeer-Influenced and Corrupt Organizations Act (RICO), at 18 U.S.C. § 1962, and
charges involving a continuing criminal enterprise (CCE) under 21 U.S.C. § 848.

a. Section 371 Conspiracy
At common law, conspiracy entailed merely an agreement to commit a crime or

an agreement to do something legal, but in an illegal way.'® Conspiracy was codified in



1867 and ultimately resulted in 18 U.S.C. § 371, the “catch-all” federal conspiracy
statute'’ that added the overt act requirement to the common law.*® Section 371 reads:

If two or more persons conspire either to commit any offense against the

United States, or to defraud the United States, or any agency thereof in

any manner or for any purpose, and one or more of such persons do any

act to effect the object of the conspiracy, each shall be fined under this

title or imprisoned not more than five years, or both.

If, however, the offense, the commission of which is the object of the

conspiracy, is a misdemeanor only, the punishment for such conspiracy

shall not exceed the maximum punishment provided for such

misdemeanor.

Section 371 includes two distinct forms of conspiracy: conspiracies to commit a
substantive offense, and conspiracies to defraud the United States. There are four
elements to § 371 conspiracy to commit a substantive offense: an agreement to commit a
substantive crime between two or more people, an overt act in furtherance of the
conspiracy committed by at least one party to the agreement, the defendant’s knowledge
of the conspiracy, and the defendant’s voluntary participation in it.*°

The corpus delicti of conspiracy is the agreement and overt act.*® Therefore,
when a defendant commits a conspiracy and the resulting substantive act, she commits
two separate crimes that do not merge.?! The overt act is generally required because it
provides a locus poenitentiae, or a chance for someone to withdraw from an agreement
without accruing any liability.?

None of conspiracy’s elements must be proven by direct evidence; they all can be
inferred from circumstantial evidence.”® This evidence includes use of statements of an
alleged co-conspirator, which are admissible for their truth pursuant to the hearsay

exception at Fed. R. Evid. 801(d)(2)(E).?* Agreements, furthermore, need not be explicit;

they can be inferred from tacit statements and actions.”®> Agreements must, however,



consist of a meeting of two or more minds; a conspiracy usually cannot be committed
alone.®

Under current law, the overt act need not be illegal; it can be legal conduct,?” or
even constitutionally protected conduct.?® The act, furthermore, may be proved with
evidence used to prove the substantive crime.? It may be quite minor and have no
tendency to effect the conspiracy, so long as it was performed in furtherance thereof.*

A defendant is normally vicariously liable for the criminal acts performed by co-
conspirators during the course and in furtherance of the conspiracy while the defendant is
in the conspiracy. A defendant will not normally be vicariously liable for co-
conspirators’ conduct that falls outside of these limits.** Once a defendant becomes part
of a conspiracy, she becomes liable for actions the conspiracy took before her entry.*
One may withdraw from the conspiracy and avoid liability for any subsequent actions, **
but in order to withdraw effectively from a conspiracy, one must take affirmative action,
either by informing law enforcement of the conspiracy or by communicating one’s
withdrawal in a manner reasonably calculated to reach co-conspirators.*

b. Other Statutory Conspiracy Provisions

In addition to § 371 conspiracy, there are statutes that provide for unique forms of
conspiracy. Three major types of unique conspiracy are conspiracies to commit crimes
under the Controlled Substances Act, conspiracies to provide material support to
terrorists, and conspiracies to launder money.

Narcotics conspiracy under 21 U.S.C. 8 846 criminalizes “conspir[ing] to commit
any offense” under the Controlled Substances Act.*® This statute, in effect, provides for a

multitude of statutory drug conspiracies including conspiracy to distribute, conspiracy to



manufacture, conspiracy to possess, and conspiracy to possess with the intent to
manufacture, distribute or dispense.*®

All that is required for a conviction under § 846 is proof of an agreement between
two or more persons to commit any offense under Subchapter | of the Controlled

Substance Act.®

Therefore, to prove that a defendant is guilty of conspiracy using any
theory available under 8 846, the government must prove beyond a reasonable doubt (1)
the existence of an agreement between two or more persons to violate narcotics laws, (2)
knowledge of the conspiracy, and (3) intent to join it.®

The essential element of a drug conspiracy is an agreement by two or
more persons to violate the narcotics laws.>® The existence of such an agreement may be
proved by either direct or circumstantial evidence.”* “[P]roof of a formal agreement is
not necessary; a tacit or material understanding among the parties will suffice.”* The
government also need not prove that there was agreement as to the method of carrying
out the crime.*

With regard to the knowledge element, the government must prove that the
defendant “knowingly and voluntarily” joined the conspiracy.”®* As with the agreement
element, knowing and voluntary participation need not be proved by direct evidence.**
The government is also not required to prove that the defendant knew the type of the drug
involved in the conspiracy.* It is sufficient for the government to prove knowledge by
showing that the defendant knew the substance in question was “some type of controlled

it
substance.”*®



As will be discussed later, unlike under 18 U.S.C. 8 371, proof of conspiracy
under 21 U.S.C. § 846 does not require an overt act.*’” Actual possession is also, of
course, not an essential element.*®

Conspiracy charges under Title 21 also leave defendants vulnerable to an
underlying substantive charge.* For example, conspiracy to distribute is a separate
offense from the overt act of distribution, just as conspiracy to possess is separate from
actual possession.>

18 U.S.C. § 2339B criminalizes conspiring to “provide material support or
resources to a foreign terrorist organization.”®* The U.S. Secretary of State designates
certain groups to be FTOs. No overt act is needed to prove this conspiracy. >

The government also need not prove that a defendant had any contact with the
FTO. As one government expert testified:

Al Qaeda is not just an organization. Al Qaeda also views itself as an

ideology. It hopes to encourage people around the world who are unable to

travel to places like Afghanistan or Somalia or wherever else, it hopes to

encourage those people to do what they can at home. Particularly after

9/11, there was a tremendous emphasis on the training camps are closed

[sic]. You can't just come to Afghanistan now to get training and go home.

Now the battle is in your own backyard. The battle is what you yourself

are able to do with your own abilities, so you should do whatever you can.

It is an individual duty upon you to participate in the struggle. It is not

about Usama Bin Laden and it's not about al Qaeda. It is about the

methodology and the ideology behind them. If you follow the same

methodology and the same ideology, then you too can be al Qaeda.>*

The point is that any two people, anywhere in the world, can “conspire” to
support Al Qaeda or any other FTO, even if the likelihood of ever helping the
organization is remote or even non-existent. In one case, United States v. Mehanna, the

government argued that the defendant’s translation of pro-jihad religious texts, publicly

available online, from Arabic to English was part of his conspiracy to support Al Qaeda,



and constituted the substantive offense of providing actual material support — even
though the defendant never knew or spoke with any member of Al Qaeda.>

The § 2339B conspiracy concept leads to absurd results, just as general
conspiracy charges in the terrorism context do. In United States v. Cromitie, the
defendant was charged with conspiracy to use a weapon of mass destruction, conspiracy
to acquire and use anti-aircraft missiles, and conspiracy to kill U.S. officers.®® Cromitie
was wary of participating in the scheme, which was orchestrated by undercover FBI
agents, and dodged a confidential informant for months.>” It was only after Cromitie lost
his job that he took the government’s bait: nearly $250,000, a BMW, and a two-week
vacation in Puerto Rico.”® At sentencing, the judge made it clear that Cromitie was no
threat, and would not have committed any crime but for the government’s sting.”® The
court wrote, “Only the government could have made a terrorist out of Mr. Cromitie, a
man whose buffoonery was positively Shakespearean in its scope . . . . | believe beyond a
shadow of a doubt that there would have been no crime here except the government
instigated it, planned it and brought it to fruition.”® Even the FBI acknowledged this.®*

Whereas material support conspiracy charges can be absurd, conspiracy to
commit money laundering shows how routine conspiracy charges can become. 18 U.S.C.
8 1956 sets forth a broad range of conduct that can satisfy the elements of money
laundering. Very broadly speaking, moving money that is the proceeds of an illegal
activity to hide it is money laundering, as is transferring money from a clean source so
that it can be used to assist in the commission of a crime. In addition, § 1956(h) provides
that conspiracy liability is punished as though the substantive object of the conspiracy

were completed.



In Whitfield v. United States,® the Supreme Court held that no overt act is
required to violate the conspiracy subsection of 8 1956. As a result, a person has
completed the crime of conspiracy to commit money laundering merely by agreeing to do
something that constitutes money laundering with someone else, but without taking any
action to actually do any money laundering.

This provision has wreaked havoc on criminal prosecutions. In many cases,
criminal activity involves money. By allowing prosecutions for the underlying criminal
offense, the associated crime of money laundering in connection with that underlying
offense, and conspiracy to money launder, § 1956 allows the government to tack on, in
many cases, a money laundering conspiracy charge with all of the infirmities discussed in
the rest of this report.

This problem can be seen in United States v. Rosbottom.®® In that case, two
people were charged with both money laundering and conspiracy to commit money
laundering based on statements made during the course of a bankruptcy proceeding.
They were acquitted of money laundering by a jury, but convicted of conspiracy to
commit money laundering.®* Though juries do not explain their verdicts, presumably
they found that the Rosbottom defendants agreed to try to launder money, but took no
steps to accomplish that goal.

c. Specialized Conspiracy Provisions

In addition to the above statutory conspiracies, there are specialized conspiracy
provisions, which include most prominently criminal provisions under the Racketeer -
Influenced and Corrupt Organizations Act (RICO), at 18 U.S.C. § 1962, and Continuing

Criminal Enterprise (CCE), at 21 U.S.C. § 848.
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RICO prohibits conspiracy to perform a number of actions connected to
racketeering. RICO permits law enforcement to cast a wider net than traditional
conspiracy by replacing “wheel” and “chain” rationales for conspiracy with the new
statutory concept of “enterprise.”® This allows law enforcement to infer a common
objective from “the commission of highly diverse crimes by apparently unrelated
individuals”; RICO ties together these diverse parties and crimes.®®

To prove a RICO conspiracy, the government need only prove that the defendant
agreed with another person to conduct the affairs of the “enterprise” through a pattern of
rackeering activity. No predicate offense needs to be proven,®” nor must the government
prove an overt act, which is another reason that RICO is more comprehensive than § 371
conspiracy.®®

CCE participation, in turn, is defined by commission of certain enumerated

%9 of federal narcotics laws.”® The

felonies as “a part of a continuing series of violations
commission of these felonies and the overall CCE charge do not merge, " meaning that
the very same series of conduct can result in two sets of sentences. Although CCE does
merge with conspiracy, if the conspiracy is one of the underlying felonies, a conspiracy
conviction may be reinstated if a concomitant CCE prosecution fails.”> Thus, while a
dual conviction for conspiracy and CCE violates double jeopardy,  the potential for
reinstatement of CCE if the conspiracy charge fails encourages prosecutors to charge
both crimes. This risks improper multiplicity of charges.

PART Il: CONSPIRACY’S PROBLEMS

Conspiracy law in all its forms suffers from a number of constitutional,

evidentiary, and outcome reliability problems. These include an overt act requirement
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(when it is a requirement) that offers virtually no protection to defendants; use of
circumstantial evidence and inference to prove an individual defendant’s intent and/or
agreement; the use of alleged co-conspirator and “co-venturer” statements under Fed. R.
Evid. 801(d)(2)(E) (and the procedural rules for their admissibility) and the impact on the
Confrontation Clause; the use of First Amendment-protected speech or activity to prove
conspiracy’s elements; the Pinkerton doctrine; the expansion of the law on conspiracy to
defraud the United States’®; the fact that jury instructions involving conspiracy are
expansive, confusing, and unfairly favorable to the prosecution; the unfulfilled promise
of the doctrine of strictissimi juris to address many of conspiracy’s problems; and the
problem of multiple conspiracy charges arising from one agreement-in-fact, enabled by
Albernaz v. United States.

a. The Overt Act Requirement

To prove conspiracy at common law, all that the government was required to
prove was the “act of conspiring under a condition of liability.” > It was not required that
the government prove that there was an “overt act” taken in furtherance of the
conspiracy.’® Insertion of the overt act requirement came when some jurisdictions
incorporated it statutorily.

Under current law, an overt act is any act performed by any conspirator for the
purpose of accomplishing the objectives of the conspiracy.”” The overt act does not have
to be unlawful; “it can be any act, innocent or illegal, as long as it is done in furtherance
of the object or purpose of the conspiracy.”’® An overt act of one conspirator is imputed

to all without any new agreement specifically directed to that act.” Finally, the overt act
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requirement can be used to establish venue “in any district where an overt act in
furtherance of the conspiracy was performed.”®

Courts will not find an overt act requirement unless a statute expressly requires
it.®* Section 371, for example, expressly requires proof of an overt act.®?

Congress has, in fact, enacted a number of specific conspiracy statutes omitting
the overt act requirement. One such statute is the Comprehensive Drug Abuse Prevention
and Control Act of 1970.2% The Supreme Court refrained from finding legislative intent
to include an overt act element into this statute because the common law required no
overt act to prove a conspiracy.®

Similarly, RICO does not require proof of an overt act in furtherance of a
conspiracy or even an agreement to commit the predicate acts necessary for a RICO
conspiracy conviction.®

As with the Narcotics and RICO statutes, the money laundering statute does not
require an overt act.*® The Court in Whitefield v. United States explained that in every
case Where a statute operates, no overt act requirement will be inferred if the statute does
not expressly provide one.?’

b. Use of Circumstantial Evidence and Inference

The core of a conspiracy is, of course, the agreement. “An agreement need not be
formal and may instead be a ‘tacit or mutual understanding between the defendant and his
accomplice.””® Of course, when one alleged co-conspirator is cooperating with the
government against another alleged co-conspirator, the “tacit understanding” of the
cooperator is going to be the one that the government believes and that the jury hears.

Because direct evidence of a conspiracy may be hard to obtain,® courts routinely

13



allow conspiracies to be proven through circumstantial evidence and inference.*® Given
that circumstantial evidence is allowed at trial, this, in itself, is not surprising. The
evidentiary difficulty entailed in using circumstantial evidence to prove a conspiracy is
that there is no substantial act that can give a reliable imprimatur to circumstantial
evidence. For example, to prove a premeditated murder, the government might present
evidence that the defendant A killed victim B, and that the day before killing the
defendant was heard to exclaim, “I hate B. I wish he were dead!” This statement is
probably reliable to prove premeditation if the government is able to prove that the
defendant indeed did kill the victim. If, however, the defendant was charged only with
conspiracy to kill the victim — and there was no actual killing — the defendant’s
statement may become quite unreliable in proving conspiracy. The defendant could have
been inviting his listener to agree to kill the victim, or he could have been making a
hostile statement made countless times everyday by agitated — but innocent — people.
As the Seventh Circuit has held, “[W]hile mere association with an individual
involved in a criminal enterprise is not sufficient, ‘presence or a single act will suffice if
circumstances show that the act was intended to advance the ends of the conspiracy.””"*
Under current law, therefore, being present with someone doing something that is a
substantive crime — giving a bribe, for example — can be sufficient for a conspiracy
conviction. The Eighth Circuit has elaborated, “Although not sufficient by itself,
association or acquaintance among the defendants supports an inference of conspiracy.” %

While guilt by association is nominally condemned by all, it is alive and well in the

conspiracy context.
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Moreover, courts have held that membership in a conspiracy does not require that
a person know everything else going on in a conspiracy. It does not defeat a conspiracy
conviction to be able to prove, for example, that you do not know or had no contact with
the people who are running the conspiracy or planning it. As the Fourth Circuit has
explained, “[ W]hile many conspiracies are executed with precision, the fact that a
conspiracy is loosely-knit, haphazard, or ill-conceived does not render it any less a
conspiracy — or any less unlawful.”*® Or, put another way, “[A] defendant properly may
be convicted of conspiracy without full knowledge of all of [the conspiracy's] details, but
if he joins the conspiracy with an understanding of the unlawful nature thereof and
willfully joins in the plan on one occasion, it is sufficient to convict him of conspiracy,
even though he had not participated before and even though he played only a minor
part.”94

Under current law, therefore, to convict a person accused of conspiracy, the

government must show merely that the person on one occasion did something that,
through circumstantial evidence, could support the conclusion that she knew about the
conspiracy and wanted to be a part of it. It may simply be an association with a person
involved in the conspiracy when something was happening relevant to the object of the
conspiracy. The person charged need not be aware of others in the conspiracy, need not
be aware of all of the purposes of the conspiracy, and need not be aware of all of the
ways the conspiracy is being carried out.

This standard can lead to a conviction for conspiracy on a thin reed. For example,
the Fifth Circuit affirmed the conviction of a woman who used an alias to buy a plane

ticket for her husband, who she knew was part of a drug conspiracy.”® The Seventh
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Circuit has affirmed the conviction of a man who drove to a drug dealer’s house in a
truck with two other people and a toolbox that was later found to contain drugs, touched
the lid of the tool box, and, as he parked in the driveway backed into his driveway instead
of driving in head first.® The Eighth Circuit affirmed a conspiracy conviction based
solely on the fact that two men rode in a car together to a place where one of them was
dealing drugs, and the other man warned him that police were arriving.”” Finally, in
United States v. Njoku, a woman was convicted of health care fraud because she
performed health assessments on patients, knew her bosses were submitting some false
Medicare claims, drove the woman primarily responsible for falsifying claims to home
visits, and knew that the woman had submitted claims for some patients whom she had
not been driven to visit.”

c. Federal Rule of Evidence 801(d)(2)(E)

Another of the challenges of defending criminal conspiracies is the so-called “co-
conspirator exception” to the hearsay rule. This “exception,”® set forth in Fed. R. Evid.
801(d)(2)(E), allows admission of a declarant’s out of court statements if the declarant
was defendant’s coconspirator and the statements were made during the course and in
furtherance of the conspiracy.'® These statements are not admissible until the
government makes these showings by a preponderance of the evidence.’®* While the
statement itself may be considered as part of the proof of the existence of the conspiracy,
the Rule requires that independent corroborative evidence must be offered. %2

The quantum of evidence required to prove the existence of the conspiracy and
other prerequisites has varied from “substantial” to “slight.”*%® Furthermore, it is not

necessary that the conspiracy be charged, or that the defendant be a member of the
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conspiracy at the time the statements were made.'® Some courts have held that it is not
even necessary for the government to identify the declarant.'®® Finally, as discussed
above, the corroborating evidence required may be completely circumstantial.'%

Though the prerequisite evidentiary rulings are intended to limit the
“bootstrapping” effect disapproved by the Supreme Court in Glasser v. United States, the
admission of these out of court statements still poses serious threats to the presumption of
innocence and the protections of the Confrontation Clause.*® This is especially true in
cases where a court conditionally admits a coconspirator statement subject to later proof
of the conspiracy and defers a final ruling on its admissibility until after hearing all
evidence.'® Thus, even before a judge has made her preliminary determination, and well
before a jury has addressed the question of guilt, evidence that signals that a guilty
verdict is the correct finding is heard by the jury.

The harm to the defendant is not ameliorated by the underlying reliability of the
coconspirators’ statements. In fact, reliability is not at issue; because a coconspirator’s
statement is a statutorily defined exception to the hearsay rule, reliability is presumed.'%°
And while the rationale of the “admission of party-opponent” exception of Fed. R. Evid.
801(d)(2)(A) is based on the logic of the inherent reliability of a party’s own statement,
there is no such logical extension to be made to a coconspirator’s statement, as the
defendant has no control over the declarant’s statement and has not adopted it.™*° In sum,
the co-conspirators’ rule presents a dangerous risk to due process and to the fairness of
the trial overall by permitting the jury to hear unreliable hearsay that, by its very nature,

presumes guilt. As discussed below, some courts have exacerbated these dangers by

admitting out-of-court statements under Rule 801(d)(2)(E) even where the defendant and
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the declarant were involved in a lawful joint venture — an interpretation of the rule that
ignores its text and history and vastly expands its potential scope.
d. First Amendment and Conspiracy

The impact of conspiracy law on the First Amendment is generally
underestimated. When this impact is considered, observers usually only focus on the use
of speech as conspiracy’s actus reus, including both the agreement and overt act. But the
very same speech is also used to prove mens rea. The upshot is that speech — often
protected by the First Amendment — becomes the crime of conspiracy itself and
evidence thereof.

While this collapse of actus reus and mens rea entails pressure on First
Amendment rights, ways that conspiracy is proven exacerbate the problem. These

111

include speech’s ambiguity,  the fact that courts favor the government in conspiracy

cases, 2 the fact that agreements can be inferred,'*® and the fact that overt acts, if they are

d,114 h.115

require can be proven by the most minor and legal conduct or speec
This all allows and encourages proof of a conspiracy by verbosity of speech
evidence, and prosecutors are rewarded with convictions by inundating juries with
mounds of “bad” sounding speech™® — “bad” speech being that which sounds indicative
of criminal activity, but may or may not actually be so.**" The evidentiary distinction
between agreement, overt act, mens rea, and evidence of these elements fades; “bad”
speech assumes the appearance of relevance to proving all of these things, and amounts
to a normatively unacceptable blunderbuss approach™® to evidence that implicates free

speech concerns.™® Put another way, in conspiracy trials, speech is the sole necessary

building block, which works to prove conspiracy’s homogenized set of ostensibly distinct
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elements.

Case law is replete with conspiracy charges that impact First Amendment
interests. Communist-related speech in the 1950s carried “bad” connotations that may or
may not have portended the danger their stigma suggested.*® Hip-hop lyrics have
similarly been used against defendants in drug conspiracy trials. In one case, a twenty-
minute video of the defendant rapping with another man about his involvement in the
drug trade was used to prove his involvement in a narcotics conspiracy,*** even though
no drugs were actually seized.*® The defendant testified that rapping was his art and that
his lyrics were not true, but were meant to draw a response from the crowd.'*® The
Eighth Circuit found that admission of the video did not violate the defendant’s rights.***

In another case, the government introduced a rap video it had found on YouTube
during the course of a defendant’s drug conspiracy trial.’** The Eleventh Circuit found
error in the admission of this video, in part because the defendant was not in it, had not
authored the lyrics, and had not adopted the views expressed. '?®

In a third case, a rap lyric was introduced, and the defendant argued that this
music “‘constitutes a popular musical style that describes urban life’ . . . [and] the reality

59127

around its author. The Seventh Circuit responded that the defendant’s “knowledge of

this reality . . . was relevant” to the charged crimes.'?®

In the war on terror, the government’s definition of “jihad” illustrates the a priori
assumption of speech’s “badness.”*?® In fact, jihad can mean a number of things. It can
mean a body of legal doctrine pertaining to legitimate warfare;**° “disputation and efforts

made for the sake of God and in his cause”;™*! ““internal,” ‘spiritual’ jihad [that is] every

bit as old as its ‘external,” ‘fighting’ counterpart”;**? and preaching the word of Islam.**
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In pursuing inchoate offenses like conspiracy, less actual conduct means that the
government must increasingly rely on speech to be simultaneously the agreement, overt
act, evidence of these elements, and evidence of mens rea.** This encourages
prosecutors to stretch the meaning of language to suit their purposes, but not First
Amendment principles.

The Supreme Court had the opportunity to address one important aspect of the
First Amendment-conspiracy law problem. In Epton v. New York, the Court denied
certiorari, but a dissenting Justice Douglas observed: “[w]hether the overt act required to
convict a defendant for conspiracy must be shown to be constitutionally unprotected
presents an important question.”**> He went on: “Although the Court has indicated that
the overt act requirement of the treason clause ensures that ‘thoughts and attitudes alone
cannot make a treason’ it has never decided whether activities protected by the First
Amendment can constitute overt acts for purposes of a conviction for treason.”*** His
question™’ and the others presented in this section have gone unanswered.

e. The Pinkerton Doctrine

In Pinkerton v. United States, the U.S. Supreme Court held that a conspirator is
liable for the substantive crimes of a co-conspirator that are performed in the course and
furtherance of the conspiracy and are reasonably foreseeable.**® There are a number of
potential problems with this doctrine.

First, it is a doctrine with theoretical limits that are not practically enforced;
almost all illegal conduct performed by one conspirator that is potentially related to the
alleged conspiracy is attributed to all co-conspirators.

Second, while Pinkerton remains good law, its validity is in question, at least at
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the federal level. Since the 1800s, federal courts have rejected common law theories of
criminal liability.**® Pinkerton represents the only exception to the rule barring common
law federal criminal liability. In that case, the Supreme Court took the § 371 statutory
basis for liability and expanded it via common law judicial lawmaking. The Court, in
effect, ratified 8§ 371 liability for conspiracy, but also created liability for the substantive
crimes of alleged co-conspirators. This is an exceptional assault on the principle of
separation of powers, and one that a future Supreme Court could revisit.

While Pinkerton violates the principle prohibiting federal common law (i.e.
judicial) criminal lawmaking, it also appears directly to conflict with federal statutory
law. 18 U.S.C. § 2 provides that:

(a) Whoever commits an offense against the United States or aids, abets,

counsels, commands, induces or procures its commission, is punishable as

a principal.

(b) Whoever willfully causes an act to be done which if directly performed

by him or another would be an offense against the United States, is

punishable as a principal.

While contemporary courts have accepted the Pinkerton doctrine as a part

of federal common law,**°

this view appears to contradict the prohibition on
federal common law crimes articulated in United States v. Hudson and United
States v. Goodwin.*** Under the Hudson-Goodwin principle, the only valid basis
for accomplice liability should be 18 U.S.C. § 2.1%
Third, the Pinkerton doctrine violates the principle of individual criminal liability,
especially in the context of conspiracies, whose proof is often notoriously uncertain. Put

another way, convictions for conspiracies themselves often rest on dubious evidence.

Proving that conduct committed by one person was related to the alleged conspiracy and
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was reasonably foreseeable to the other person often rests on even more dubious
evidence. Pinkerton thus further undermines the already questionable legitimacy of
conspiracy law.

f.  Expansion of Conspiracy to Defraud the United States

As malleable as conspiracy law is, expanding its reach for a certain class of victim
is inadvisable. And in a system that prohibits common law criminal liability, grounding
that expansion on judge-made policy concerns untethered to statutory text is worse than
inadvisable. Yet both failings mar the crime of conspiracy to defraud the United States
under 18 U.S.C § 371.

As noted above,'*® § 371 is written in the disjunctive; it criminalizes both
conspiracies “to commit any offense against the United States,” and conspiracies “to
defraud the United States.” The former clause addresses conspiracies to commit offenses
defined in other federal statutes. The latter, of course, addresses conspiracies to defraud
the United States government.

With the common law meaning of “defraud” long recognized as “depriving
another of money or property through deceptive means,”*** § 371°s “defraud” clause
would appear only to criminalize conspiracies to cheat the government out of money or
property. But the judicial interpretation of that clause sweeps much more broadly, to any
conspiracy for the purpose of “impairing, obstructing or defeating the lawful function of
any department of government” by dishonest means.**

Although widely known as a “Klein conspiracy,” named after a Second Circuit
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case applying it (and discussed below), ™ this theory of liability originated with two

Supreme Court cases. The first, Haas v. Henkel,**" held sufficient to charge an offense
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the allegation that the defendants had bribed a Department of Agriculture employee to
leak to them advance information about official crop reports. Acknowledging that the
leak was not intended to cause pecuniary harm to the United States, and in fact caused
none, the Court nonetheless held that “it is not essential that such a conspiracy shall
contemplate a financial loss or that one shall result. The statute is broad enough in its
terms to include any conspiracy for the purpose of impairing, obstructing, or defeating
the lawful function of any department of government.”**®

Significantly, Haas cited Curley v. United States'*° as support for forgoing a
pecuniary harm requirement. Curley had approved the concept of giving a broader
interpretation to “a statute which has for its object the protection and welfare of the
government alone” versus one that “had its origin in the desire to protect individual
property rights.”**® And thus it was policy concerns identified by judges, not by
Congress, that unmoored the defraud clause of § 371 from the common law
underpinnings of its statutory text, broadening the definition of “defraud” when the
victim is a government agency. ™

Although barely into its teen years, Haas had already revealed its breathtaking
reach. The Supreme Court reined it in somewhat in Hammerschmidt, ™2 in which the
defendants were antiwar activists who had printed and distributed fliers urging resistance
to the draft — conduct no doubt intended to defeat a lawful function of the Department of
Defense. The Supreme Court reversed their convictions. While citing Haas’s broad
language with approval, Hammerschmidt restricted its application by holding that when

charged conduct does not violate a separate federal statute (as the bribery conspiracy in

Haas did), the intent to impair a government function is not enough. Rather, the
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prosecution must prove that the defendants intended to impair a government function “by
means of deceit, craft, or trickery, or at least by means that are dishonest.”**®

Even though Hammerschmidt announced a limiting principle, it quietly broadened
the defraud clause beyond Haas’s facts when it made clear that the conspiracy’s goal
need not be independently illegal.™>* Hammerschmidt did specify that the means to
achieve an otherwise-legal goal must include dishonesty, but it did not specify that the
dishonesty must rise to the level of illegality. Thus, conspiracy to defraud the
government may be proven when both the object of the conspiracy and the means to
achieve it were perfectly legal, if shady.™ Given that the overt act performed in

furtherance of a conspiracy may also be legal,**®

the frightening potential of the defraud
clause is patent.

As noted above, the Second Circuit’s Klein decision, rendered more than thirty
years after Hammerschmidt, has come to define the doctrine. Klein set the standard for
the use of the defraud clause in tax prosecutions, which remains the arena in which the
government apparently most frequently employs it. The defendants in Klein won
directed verdicts of acquittal on four tax evasion counts, but were convicted of a
“conspiracy to obstruct the Treasury Department in its collection of [] revenue.”™’ The
Second Circuit affirmed. While acknowledging that the “mere failure to disclose income
would not be sufficient,” the court explained that the conduct proven at trial — which
included numerous false statements in tax returns and responses to Treasury Department
interrogatories — was “directly in line” with the test articulated in Hammerschmidt.**®

Interestingly, the Klein court never considered the fact that a conspiracy to defeat

the government’s collection of revenue is intended to deprive the government of money
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or property — and thus fits neatly within the traditional definition of a conspiracy to
defraud. Nor did the court acknowledge that the false statements that it cited to uphold
the conviction violated separate federal statutes, and thus would have supported a
conviction under the offense clause of § 371. Nevertheless, until recently Klein’s
authoritative status has been unquestioned among the circuits.

The recent questioning has come out of the Second Circuit itself, in United States
v. Coplan.®®® Assisted by thorough briefing by appellants’ counsel and a NACDL amicus
brief, the Coplan court acknowledged that Klein’s definition of “to defraud” is at odds
with the term’s common law meaning, with no justification for the deviation appearing in
the statute.’® Indeed, the court treated as implicitly conceded that a Klein conspiracy is a
common law crime.'® Noting that “considerable judicial skepticism” is warranted when
scrutinizing a theory of criminal liability defined by courts rather than Congress, the court
observed that policy concerns articulated in case law appear to be the only rationale for
deviating from the common law meaning of the text of § 371.%% The court also
acknowledged appellants’ “forceful[]” argument that the Supreme Court’s decision in
Skilling v. United States'® provides authority for “par[ing]” decades of precedent to the
“core” of the statutory text.*®* But then the court checked its own momentum with a
reminder that an intermediate appellate court must follow Supreme Court precedent, “no
matter how persuasive we find arguments for breaking loose from [its] moorings.” %
The court all but invited the Supreme Court to grant certiorari, noting that the appellants’
arguments “are properly directed to a higher authority.”*®® Unfortunately, the Supreme

Court declined the invitation.'®” Future challenges are certain to follow.

g. Jury Instructions
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Conspiracy jury instructions are a mess. Because the law is so vague and shifting
and exactly what counts as sufficient evidence of a tacit agreement is so ephemeral, the
conspiracy jury instructions allow — and sometimes even encourage — jurors to find a
conspiracy where the evidence is thin.

Consider the model jury instructions from the Third Circuit. First, a jury is
instructed on what a conspiracy essentially is:

It is a federal crime for two or more persons to agree or conspire to
commit any offense against the United States, even if they never actually
achieve their objective. A conspiracy is a kind of criminal partnership.'®®

That’s straightforward enough, as is the start of the instruction for the first
element, the existence of an agreement:

The first element of the crime of conspiracy is the existence of an
agreement. The government must prove beyond a reasonable doubt that
two or more persons knowingly and intentionally arrived at a mutual
understanding or agreement, either spoken or unspoken, to work together
to achieve the overall objective of the conspiracy . . .**

The instruction becomes murkier, inviting the jury to consider all of the things
that the government does not have to prove in order to prove that a conspiracy existed,
capped off with a weak statement of what the government actually does have to prove:

The government does not have to prove the existence of a formal or
written agreement, or an express oral agreement spelling out the details of
the understanding. The government also does not have to prove that all
the members of the conspiracy directly met, or discussed between
themselves their unlawful objective(s), or agreed to all the details, or
agreed to what the means were by which the objective(s) would be
accomplished. The government is not even required to prove that all the
people named in the indictment were, in fact, parties to the agreement, or
that all members of the alleged conspiracy were named, or that all
members of the conspiracy are even known. What the government must
prove beyond a reasonable doubt is that two or more persons in some way
or manner arrived at some type of agreement, mutual understanding, or
meeting of the minds to try to accomplish a common and unlawful
objective.'”
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The suggestion from this instruction is what veteran criminal defense lawyers
already know — it’s easy for the government to prove a conspiracy.

In assessing whether the government has shown that two or more people in some
way came up with some kind of agreement or mutual understanding, the jury is instructed
about all of the kinds of evidence and inference it is proper to consider:

You may consider both direct evidence and circumstantial evidence in
deciding whether the government has proved beyond a reasonable doubt
that an agreement or mutual understanding existed. You may find the
existence of a conspiracy based on reasonable inferences drawn from the
actions and statements of the alleged members of the conspiracy, from the
circumstances surrounding the scheme, and from evidence of related facts
and circumstances which prove that the activities of the participants in a
criminal venture could not have been carried out except as the result of a
preconceived agreement, scheme, or understanding.*™*

The instructions of the rest of the elements of a conspiracy are similarly easy on
the government. For example, the instruction on whether the person charged was a
member of the conspiracy states that the government has to prove beyond a reasonable
doubt that the person knew of the purpose of the conspiracy and willingly joined it, but
that “[t]he government need not prove that [the person charged] knew everything about
the conspiracy or that [she] knew everyone involved in it, or that [she] was a member
from the beginning. The government also does not have to prove that [the person] played
a major or substantial role in the conspiracy.”"
The instruction continues in a way that can be confusing:
Evidence which shows that [the person charged] only knew about the
conspiracy, or only kept “bad company” by associating with members of
the conspiracy, or was only present when it was discussed or when a crime
was committed, is not sufficient to prove that [the person] was a member
of the conspiracy even if [the person] approved of what was happening or

did not object to it. Likewise, evidence showing that [the person] may
have done something that happened to help a conspiracy does not
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necessarily prove that [she] joined the conspiracy. You may, however,

consider this evidence, with all the other evidence, in deciding whether the

government proved beyond a reasonable doubt that [the person] joined the

conspiracy.'’

The jury is told both that merely keeping “bad company” or being present when
the conspiracy’s business was discussed is not enough to convict and, at the same time,
that it is something the jury can consider in deciding if the person is a member of the
conspiracy. A lay jury, hearing this, may well reasonably conclude that what this means
is that if a person charged keeps bad company that does not mean that the person is co-
conspirator, but at the same time, it might be enough to convict. This allows precisely
what the instruction shouldn’t — a conviction for conspiracy where a defendant spends
time with a person in a conspiracy, rather than actually agreeing to further some criminal
activity.

h. Strictissimi Juris

When individuals are charged with crimes in a group setting — like conspiracy —
it can be difficult to separate the individual from the group to accurately assign criminal
liability. Special evidentiary and procedural rules are therefore necessary to reach an
accurate outcome. Without these special rules, these charges often result in false
convictions or true convictions that overstate a defendant’s actual culpability.

When this group conduct involves substantial amounts of First Amendment
activity, an individual defendant’s guilt is supposed to be determined “strictissimi juris,”
or “of the strictest right or law.”*™ Strictissimi juris is supposed to separate the
individual from the group by attending to the evidentiary problems associated with

circumstantial evidence'”; attenuated inferences’®; and improper imputation of guilt

from the group to the individual.*”’ It is also meant to impose a preference for direct
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evidence, circumstantial evidence supported by direct evidence, and ambiguous First

178 (

Amendment-protected evidence supported by direct or circumstantial evidence " (so-

called “independent evidence” rules'’).

Strictissimi juris’ promise has gone unfulfilled because defense attorneys and
courts have not adequately determined exactly what strictissimi juris requires or even
where it fits into the criminal justice process. Some useful things, however, can be said.

Modern strictissimi juris arose from two 1961 Supreme Court cases, Scales v. United
States'®® and Noto v. United States.’® Both of these cases involved prosecutions under
the anti-Communist Smith Act’s membership clause. The Noto Court announced the
core concept of strictissimi juris, which was that in membership clause prosecutions, the
element of an individual defendant’s criminal intent, like all of the other elements,

must be judged strictissimi juris, for otherwise there is a danger that one in
sympathy with the legitimate aims of such an organization, but not
specifically intending to accomplish them by resort to violence, might be
punished for his adherence to lawful and constitutionally protected
purposes, because of other and unprotected purposes which he does not
necessarily share.®?

This was meant to avoid improper imputation of the group’s criminal mens rea or
conduct to the individual.*® Strictissimi juris is not, however, limited to Smith Act
prosecutions.

In United States v. Spock, a 1969 case, the First Circuit considered a charge of
conspiracy among anti-war activists to counsel and aid others to avoid the draft.'®* The
Court ostensibly applied strictissimi juris because the alleged agreement was legal but the

means to accomplish that end might be both legal and illegal.*® Thus applied,

strictissimi juris for the First Circuit required an individual defendant’s specific intent to
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adhere to the illegal portions of the undertaking to be proven with one of three types of
direct evidence:

by the individual defendant’s prior or subsequent unambiguous

statements; by the individual defendant’s subsequent commission of the

very illegal act contemplated by the agreement; or by the individual

defendant’s subsequent legal act if that act is ‘clearly undertaken for the

specific purpose of rendering effective the later illegal activity which is
advocated.” %

The Spock court went on to offer that conspiracy’s “metastatic rules” violated the
principle of strictissimi juris, specifically referring to co-conspirator hearsay.'®’ It is
clear that the court meant to imply that additional but unnamed rules also violated the
principle.

In United States v. Dellinger, the Seventh Circuit considered the convictions of
the Chicago Eight for conspiracy to riot during the 1968 Democratic National
Convention.®® All of the defendants had participated in legal protests, during which
some crime and violence occurred.*®® The government claimed the defendants shared the
common aim of producing violence,'*® and the defendants claimed that they merely
wanted to protest and organize peacefully.*®* The court held that evidence of an
individual defendant’s participation in a group engaged in crime could not, standing
alone, be probative of the defendant’s unlawful intent.’% That said, it is unclear what
role strictissimi juris played in the court’s analysis'®®; indeed, the court took steps to
declare what strictissimi juris did not require.**!

Finally, in Castro v. Superior Court of California, prosecutors charged protestors
with conspiracy during a school protest."® Reversing the convictions, the court rejected

the state’s “slavish adherence to” the use of circumstantial evidence, which chilled the

exercise of free speech, and its attempt to circumvent the First Amendment by charging
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conspiracy.'®® The state, said the court, could not use conspiracy as a First Amendment
work-around. " The state’s dependence on circumstantial evidence, said the court,
violated the principle of strictissimi juris.*®
i. The Albernaz Problem
In Albernaz v. United States, the United States Supreme Court considered the
conviction of defendants on two counts, one a conspiracy to import marijuana and the
second a conspiracy to distribute marijuana.*® Although they only entered into one

200

conspiracy, which covered both of the counts,” they received consecutive sentences on

each count.?* The Supreme Court rejected the defendants’ double jeopardy argument?%?
and also found that Congress intended to permit consecutive sentences.*”

This case is a problem from substantive liability and sentencing points of view.
As for substantive liability, Albernaz stands for the proposition that two conspiracies can
be charged, though only one was committed. While charging conspiracy as well as its
completed conspiratorial objective is defensible because a defendant who both conspires
and commits the objective substantive crime in fact commits two crimes, charging two
conspiracies from one is a different matter. As for sentencing, two consecutive sentences
arising from one criminal act seems excessive, and certainly does not respond to
retributivist imperatives.

The Albernaz problem persists, and is yet another way to heap liability and
punishment onto conspiracy defendants.

PART I1l: PROPOSALS FOR REFORM

While versions of conspiracy are disparate and the problems myriad, there is a set

of reforms that apply to all versions and can minimize or eliminate most of the problems.
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While outright abolition of conspiracy law in the United States is politically
unrealistic,”®* contemporary concerns with overcriminalization, emanating even from the
Department of Justice itself, suggest that targeted reforms could be enacted. These
reforms include: requiring overt acts to prove all forms of conspiracy and requiring that
overt acts be actual conduct and not speech, and conduct that is not protected by the
Constitution; in the context of co-conspirator statements, requiring hearings to determine
conspiracy membership before trial and not during trial after the statements have been
conditionally admitted; limiting the conduct of co-conspirators that is attributable to
defendants; requiring new jury instructions on conspiracy; replacing Pinkerton liability
with liability set forth in 18 U.S.C. § 2; advocating for the application of the doctrine
strictissimi juris; and advocating for legislatively overturning Albernaz v. United States.
a. Require an overt act for every form of conspiracy, require that the overt act be a “real

and substantial step toward accomplishment of the conspiratorial objective, ” and

require that overt acts be actual conduct and not constitutionally protected (and

clarify that this overt act must be accompanied by specific intent to commit the
conspiratorial objective
Some forms of conspiracy require no overt act. All forms should require such an

element. Furthermore, under current law overt acts can be comprised of the most minor
of conduct, mere speech, constitutionally protected acts, and even constitutionally
protected speech. To be a meaningful element, the overt act — like the “substantive
step” element of attempt — should consist of a “real and substantial step toward
accomplishment of the conspiratorial objective.” In addition, while recognizing that
speech and other constitutionally protected conduct can be, in some cases, relevant, it

should not be permitted to comprise a very element of the crime of conspiracy. The ease

with which the government can prove an overt act should, a fortiori, require it find some
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overt act that is an actual, unprotected act. Finally, prosecutors and courts should be
reminded that this overt act must be accompanied by specific intent to commit the
conspiratorial objective. This element is all too often discounted or even ignored.

b. Require hearings to determine conspiracy membership prior to trial

In order admit co-conspirators’ statements against a defendant for the truth of the
matter asserted under Fed. R. Evid. 801(d)(2)(E) — trial courts must determine that the
defendant and the declarant were members of a conspiracy. Surprisingly, courts usually
make this determination mid-trial, after alleged co-conspirators’ statements have been
conditionally admitted (and therefore published to the jury). There is no practical reason
for this. Rather, such mid-trial determinations are inefficient, interrupt the trial, and ring
an evidentiary bell for jurors that cannot be unrung. As a practical matter, such
determinations often leave trial judges with the choice of admitting the statements or
declaring a mistrial after days or even weeks of trial. Faced with such a choice, the trial
judge has an enormous incentive to admit the statements.

The determination whether the defendant and the declarant were members of a
conspiracy at the time of the out-of-court statement should be made in a pretrial hearing.
At the pretrial hearing, the government should be required to present admissible
evidence, independent of the statements themselves, sufficient to establish the foundation
for admission under Rule 801(d)(2)(E) by a preponderance of the evidence.

c. Limit the conduct of co-conspirators that is attributable to defendants

Under Pinkerton, a defendant can be convicted of reasonably foreseeable

substantive crimes committed by a co-conspirator during the course and in furtherance of

a conspiracy.?® The Supreme Court should discard this impermissible common law
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theory of criminal liability, or Congress should overrule it legislatively. Accomplice
liability should be determined solely by the standards set forth in 18 U.S.C. § 2.
d. Require new jury instructions on conspiracy

Currently, jury instructions on conspiracy are primarily dedicated to what
prosecutors need not prove, rather than what they need to prove. This turns the normal
structure of jury instructions on its head and effectively shifts the burden of proof to a
defendant. Conspiracy instructions should be reformulated to resemble other jury
instructions.

For example, instead of informing the jury that “the government does not have to
prove the existence of a formal or written agreement, or an express oral agreement
spelling out the details of the understanding,” a proper jury instruction could read, “the
government must prove the existence of an agreement beyond a reasonable doubt. The
absence of a formal or written agreement does not necessarily mean there is no
agreement, but the jury must ensure that an agreement is proven.” Instead of informing
the jury that, “What the government must prove beyond a reasonable doubt is that two or
more persons in some way or manner arrived at some type of agreement, mutual
understanding, or meeting of the minds to try to accomplish a common and unlawful
objective,” a jury might be told, “What the government must prove beyond a reasonable
doubt is that the defendant conspired with one or more other people to commit a crime.
All of the conspirators must have agreed to commit that crime. While the manner or
means to commit the crime need not have been agreed to, every conspirator must have
agreed to commit a specific crime. At the time of the agreement, all conspirators must be

aware of the nature of the crime they are agreeing to commit.”
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e. Advocate for the application of the doctrine strictissimi juris

As noted above, the doctrine of strictissimi juris ought to function to separate a
defendant from her group, so that the group’s mens rea or actus reus is not imputed to the
defendant. This doctrine has not, however, been developed enough to so function.

Defense attorneys should understand strictissimi juris and should seek to have it
applied where appropriate. Because the doctrine is relatively undeveloped, its early
application will be inconsistent. Over time, however, its individual instances of
application have the potential collectively to generate a consistent doctrine that protects
accused persons by ensuring that any criminal liability is individual, rather than imputed
from the conduct of defendants’ groups.

f. Albernaz should be legislatively overruled

The Supreme Court in Albernaz rested most of its decision on congressional
intent. Congress, therefore, can and should address the liability and sentencing problems
inherent in that case. It should do so by legislatively mandating merger of multiple
conspiracy counts where only one agreement-in-fact exists. So, for example, if A and B
are charged with (1) conspiracy to import marijuana, (2) conspiracy to distribute
marijuana, (3) possession of marijuana with intent to distribute, and (4) distribution of
marijuana, and A and B only had one agreement to obtain and sell marijuana, then counts
(1) and (2) would merge, and A and B could be charged with and sentenced to one count
of conspiracy plus the two substantive counts, (3) and (4). This would accord more
closely with A and B’s actual criminal conduct as well as retributivist principles.?®

CONCLUSION

While criminal conspiracy law can reach conduct that ought to be criminalized
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because it poses a serious, substantial, albeit inchoate risk of danger, its structure
generates pervasive problems. Improper convictions, evidentiary unreliability, potential
constitutional violations, and basic issues of justice are all implicated by conspiracy law.
Many think that conspiracy law is a necessary law enforcement tool, and that any reforms
to it will reduce its effectiveness. It has been the goal of this white paper to illustrate
both the problems with conspiracy law and the fact that reasonable, effective reforms are
available that will protect defendants while ensuring the law’s continued use as an

effective tool of measured, intelligent law enforcement.
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Y71d. at 694 (“[I]t must be that the First Amendment prohibits conspiracy prosecutions in this are where
the People’s case that the demonstrations, as planned, involved illegal means, rests entirely on
circumstantial evidence . . . . [T]he People’s attempt to reach the evil by the ‘conspiracy-circumstantial
evidence’ route is ‘too blunt an instrument.’”).

9 |d. at 685-86.

199450 U.S. 333, 335 (1981).

2%1d. at 336.

2L |d. at 335.

22 |d, at 342.

3 |d. at 343.

204 Byt not impracticable, as other countries function without conspiracy law, such as Japan, or virtually
never resort to it, such as Germany.

205 pinkerton v. United States, 328 U.S. 640, 647-48 (1946).

206 \While there is an argument that conspiracy counts should merge with any completed substantive crimes,
advocating for such a fundamental change that goes beyond the confines of conspiracy law is beyond the
scope of this report.
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