
(collectively “Defendants”)

that follow, Defendants’ motions 

—

—

The Government does not contest the veracity of these allegations, only Defendants’ characterization of them. 
(United States’ Resp ’s Mot

(“Pl.’s Resp.”) (“While USA Smith’s comments were ill advised, they were not as 
offensive as the Defendant contends when fairly viewed in context.” at 7) (“While the United States disputes 

’s characterization of USA Smith’s statement
. . . .”) 9) (arguing the comments were “rooted in truth” because “it was true 

of characters they would hear about would be undesirable in many respects”

 

DENNISON JAY ANTELOPE

34 J

10:00 am, 5/15/26

  FILED 

    Margaret Botkins 
      Clerk of Court

Case 1:26-cr-00034-ABJ     Document 35     Filed 05/15/26     Page 1 of 14



were bad people. He described the defendants as “bad guys” who “did what you are going 
to hear about.” He also stated the defendants were “murderers” and that the deliberations 
“won’t take long”

the judge’s 

– –

hearing the Government’s evidence and usually without hearing evidence from the defense, 

–

there’s probable cause to believe a crime 
that’s accused has actually committed the crime.

You’re there as a check, if you will, to make sure people are ap

–
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’s 

an arm of the United States Attorney’s Office. . . . If the facts suggest that you should not 

“rubber stamped” indictments brought before you by the government representatives.

– –

the judge’

Attorney’s statements

“ ” “ ”
was sworn, the government unconstitutionally encroached upon the grand jury’s 

(“Def.’s Mot.”) 

the judge’s “

” Pl.’s

However, “[i]n response to the allegations in the Defendant[s’] motion[s], and consistent with the 

” ’

–

Case 1:26-cr-00034-ABJ     Document 35     Filed 05/15/26     Page 3 of 14



case, the foreperson asked something to the effect of “are you going to give us a hard case?” 
At that point, USA Smith stood up and said something to the effect of, “like I told yo
before, we’re only giving you ‘slam dunks[.]’” The AUSA who witnessed this corrected 

this conduct is “simply not the kind . . . that would overbear the 

will of the grand jury.” ( “[T]he United States Attorney’s Office investigation 

revealed that USA Smith was perhaps overly informal and friendly with the grand jury.”)

“[The grand jury] has not been textually assigned . . . to any of the branches described in the first 

‘is a constitutional fixture in its own right.’” (quoting

“[A]n independent 

and informed grand jury” is a “necessity to society ”)

a request to “establish a rule permitting defendants to challenge indictments on the ground that 

they are not supported by adequate or competent evidence”). “But deference to the grand jury only goes 

so far. ‘Federal courts possess the power

aff’d sub nom.
“focus[es] on the fairness to the defendant and on remedying any harm to his basic rights.” The latter “is 
premised on the federal courts’ inherent ability to ‘formulate procedural rules not specifically required by the 
Constitution or Congress.’” 

(Pl.’s Resp. at 6) (“Defendant has failed to allege any 

the judicially established standards of good conduct invoking the court’s supervisory powers.”). The Court 
— —“[a] court may dismiss 

on the bases of the Fifth Amendment Due Process or Grand Jury Clauses.”
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the Constitution or laws of the United States.’”

aff’d sub nom.

defendant must show “misconduct [that] is flagrant to the point that there is some significant infringement 

on the grand jury’s ability to exercise independent judgment.” 

Moreover, “as a general matter, a district court may not dismiss an indictment for 

errors in grand jury proceedings unless such errors prejudiced the defendants.” 

“if it is established that the violation substantially influenced the grand jury’s decision to 

violations.” 

challenge to a grand jury indictment, “[a] district court must approach the prospect . . . 

with caution and circumspection, giving the grand jury its due regard as an independent institution.” 

(noting “[a] court dismiss an indictment by relying on its supervisory powers” (emphasis added))
(“

’
”).

’ allegations strike at the 
“ ”

“[T]he Fifth Amendment’s constitutional guarantee 
”

“
” (citing 

– ’s comments and 
“unconstitutionally encroached upon the grand jury’s independence” and “presented conclusive, prejudicial 

assertions of guilt.” (Def.’s Mot. 
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, only those threatening the defendant’s right to fundamental fairness in the criminal process 

It is with this in mind that the Court considers Defendants’ motions to dismiss.

“bad guys,” “murderers,” “bad people,” and not “

”

“ ho did what you are going to hear about.” (

Defendants argue the U.S. Attorney’s comments amount to structural error. (Defs.’ Mot. at 4.) As support they 
, which stated an attempt by the “government to unfairly sway 

the grand jury” may be an example of conduct that “transgress[es] a defendant’s right to fundamental fairness ”

whether an error should be classified as “technical” or 
“procedural” for the purpose of determining whether a challenge to the indictment is cognizable 

—
–57 (listing the “isolated exceptions to the harmless error rule”: 

Case 1:26-cr-00034-ABJ     Document 35     Filed 05/15/26     Page 6 of 14



, U.S. Dep’t of Just., Federal Grand 

“In those situations in which summarization of the evidence is appropriate, an 

cause for the charges contained in the recommended indictment.”). 

“should avoid expressing [their] own personal belief[s] as to the guilt of the defendant, the strength of the 

evidence, or the credibility of witnesses,” 

and “[g]rand jurors, as a practical matter, . . . are aware that a case is being presented to them because the 

prosecutor feels that an indictment is warranted,” 

, the court found a prosecutor’s use of the terms “fraud” and “crime” 

were not improper because they “were explanatory in nature . . . and not unduly argumentative.” 762 F. 

For example, when the prosecutor gave a timeline of the events, they stated, “That’s the start 

of the fraud.” , 642 F.3d at 935 (“While the AUSA’s use of the term “fraud” 

.”).

prosecutor’s

he accused’s involvement in “fundamentally unfair” 

“ ”

“

and convincing case for appellants’ mail fraud without connecting this indictment to arson. That 

information served no purpose except to predispose the grand jury against [the accused].”)
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’s Resp. at 4) ( —

—as “slam dunks”).

—

— about the defendant’s 

involvement in “two murders [and] corrupt activities as a policeman ”

“added a false aura of factual support to the government’s case[, which] 

d the grand jurors.” 

were “murder s.”

adds a “false aura” to the conduct of the 

downplayed as “perhaps overly informal and friendly” conversation. 

(Pl.’s Resp. at 8.) 

(prosecutor’s statement that the accused was “a real hoodlum” was “inflammatory,” “fundamentally 

unfair,” “flagrant,” and “seriously impaired” the impartiality and independence of the grand jury); 

Case 1:26-cr-00034-ABJ     Document 35     Filed 05/15/26     Page 8 of 14



390 (“[The grand jury] 

serves the invaluable function in our society of standing between the accuser and the accused.”).

“[t]he prosecutor may 

unbiased judgment.” (“

misconduct [that] is flagrant to the point that there is some significant infringement on the grand jury’s 

ability to exercise independent judgment”

the grand jury’s role as 

, 642 F.3d at 934 (“A grand jury’s independent judgment is 

compromised when the prosecutor’s misconduct invades the grand jury’s independent deliberative 

process . . . .”); at 1187 (“

.”);

the grand jury’s independence where “attempted to bond 

with the grand jurors by providing them with donuts at their first meeting.”

“

”

ing the prosecutor’s own opinions, 

–

“invited the grand jury panel members to reach out to him.” (Pl.’s 
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—

—

“The proposition that private communications between jurors and prosecutors during the course of 

a criminal trial are absolutely forbidden is so elementary as to require no citation of authority.”)

, 602 F.2d 547, 555 (3d Cir. 1979) (explaining the ABA’s Code of Professional 

Responsibility, and the ABA’s Standards Relating to Prosecutorial Function “are as pertinent to grand 

jury proceedings as they are to trials before petit juries”)

vade the grand jury’s deliberative process with statements or conduct 

suggested “he would be presenting his case in as little time as possible for the convenience 

of the grand jurors,” and “suggested that the grand jury needed to return the indictment quickly because 

the statute of limitations was about to run on some of the charges.” 916 F. Supp. at 443, 445. 

prosecutor’s later attempt to cure this issue, the court was deeply concerned “the government may have 

chilled the grand jury’s questioning of the prosecutor and of witnesses.” The court’s 

“grand jury deliberated for less than fifteen minute ”

despite “that the jury did, in fact, as ask a number of questions,” 

“won’t take long ”

’s choice —

grand jury’s time. Conversely, 

U.S. Attorney’s 
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“[A]ll of these are set to 

expire fairly soon [but] [t]hat does not mean you have to return this indictment. You can decide, I’m 

counts. And that’s—

know that. Don’t feel like there’s any pressure for you guys to have to return it now just because these are 

about to expire.” –2) (“The grand jury is an independent body and does not 

belong to any branch of government.”), – “[T]he foreperson may question the 

witnesses.”), 

(“You alone decide how many witnesses you want to hear.”) – (“

taken.”) The presiding judge’s general statements about the grand jury’s role and authority d

adequately cure the U.S. Attorney’s 

arguments for why the U.S. Attorney’s conduct was not

the U.S. Attorney’s statements were “rooted in truth,” the comments were “made in 

,” and “the extensive selection process, the grand jury’s oath, and the court’s instructions

” (Pl.’s Resp. at 

Court’s 
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presentation of evidence in one defendant’s case

as the U.S. Attorney’s Office found it was required

ere was “misconduct from the first day the grand jury met [and] continuing through the day the 

superseding indictment was presented”).

“fraud” to describe the evidence presented to the grand jury)

finding it was “fundamentally unfair” and “inflammatory” for the 

’s “crimes wholly irrel

alleged drug transaction under federal investigation”)

Third Circuit finding it impermissible to reference the accused’s purported Mafia associations and 

—

efendant’s 

about abstract “bad guys.” rand juries serve “as a protector of citizens 

and oppressive governmental action.” 

“murder s,” “bad guys,” “bad people” is 
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of the grand jury’s deliberations and the weight of the 

—

, U.S. Dep’t of Just., –

the U.S. Attorney’s attempts to bond with 

“

infringement on the grand jury’s ability to exercise independent judgment.”

proclamations of “independence” in the grand jury charge

The cumulative effect of the many known instances of misconduct leaves the Court with “grave 

doubt that the decision to indict was free from the substantial influence of such violations.” 

“On one hand he is a 

” 

“[

overnment’s attorneys]

” 

– special position of trust, the U.S. Attorney impaired the grand jury’s integrity as 

the Court’s decision 
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that Defendants’ motions to dismiss grand jury indictments
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