 SEQ CHAPTER \h \r 1
PAROLE AND PROBATION REFORM 


CALIFORNIA - The Last Ten Years


State Criminal Justice Network - 8/19/20

Introduction


The original concept was that probation and parole services were going to help people reintegrate with the community after they “paid their debt to society” in jail or prison. But after the 1960s our society evolved, and the justice system evolved, to a view that criminal conduct is a debt that can never be repaid. Probation and parole services became more and more focused on catching violations and punishing their “clients” to the maximum extent possible.


All criminal defense lawyers understand that poverty, racism and other discrimination, lack of education, and unemployment are problems for most defendants BEFORE they are convicted. None of those problems are made less serious by doing time in jail or prison. When they get out our clients need housing, food, transportation, access to jobs or education. What they need from probation or parole are housing vouchers, bus passes, a job board, job training, and often counseling or drug treatment services. What they get are violations: for missing appointments, failing to pay fines, or consuming alcohol or drugs. Then they are re-incarcerated for weeks, months, or years, destroying any progress they made toward a normal life, and destroying hope at the same time. 


California over the last decade has been so blue that the Democrats have a 2/3 majority in both houses of the legislature and hold every statewide elected position. But moderate Democrats have not proven to be much more progressive than Republicans when it comes to criminal justice reforms. Many reforms, including parole and probation reforms, have been achieved since 2011. To a large extent the push to make things happen has been from court decisions and ballot initiative measures, where the public has been willing to go farther than the Pols in ending mass incarceration policies. 


Although each State has unique politics and policies, I hope a review of the California experience will provide insights which will help or inspire change efforts elsewhere. 


The Changemakers


The California Department of Corrections and Rehabilitation (CDCR) has facilities with a total rated capacity of 80,000 inmates. The population has been well above that level since the 80's (when the capacity was much lower). In the 90's a federal  class action suit was brought over inadequate psychiatric care for severely ill inmates, under the Eighth Amendment “cruel and unusual” standards.  That case is Coleman v. Brown . About a decade later a second class action focused on prisoners with serious medical conditions. That case is Plata v. Brown . (Ongoing litigation now under Newsom, not Brown.) 


At the District Court level there was eventually a receiver appointed by the court to take over medical and psych treatment at CDCR. Still, the state kept missing benchmarks, violating orders by the court, and misrepresenting the facts. A three-judge panel eventually decided that adequate care could not take place until over-population was reduced significantly. The panel ordered a reduction of population to 137.5% of design capacity, or about 110,000 inmates. At the time the total population was at 156,000 or nearly 200% of capacity.
 


Naturally, the State balked, and appealed the order all the way to the Supreme Court. The decision in Brown v. Plata 563 U.S. 493 (May 23, 2011) upheld the order, and the clock started to run on state compliance, creating an urgent need to reduce population. 


California was in this position in part because of the reforms enacted in 1978 as the Determinate Sentencing Law, crafted by Governor Jerry Brown, which set a specific triad of prison terms for most felonies. This structure made legislative amendments to increase penalties, add enhancements, make sentences mandatory, reduce judicial discretion, and tighten parole relatively easy. And that is just what the legislature did for thirty years.


Ironically, when  Brown v. Plata was decided in March 2011 Governor Brown was once again in office. In April 2011 he obtained legislative approval of AB 109, an emergency bill with a massive “Realignment” of criminal sentencing. Under realignment less serious felons serve sentenced time in county jail, not prison. AB 109 also invented two new forms of supervision. Most prison-sentenced felons are placed on “Post Release Community Supervision” (PRCS) overseen by county probation offices. Serious felons are still handled by state parole. And felons sentenced to jail can be given a “split sentence” where the court orders some portion of the custody term to be served on “Mandatory supervision.” Thankfully, mandatory supervision does not extend beyond the term of imprisonment - no additional period on probation or parole. 


The primary goal of AB 109 was obviously to reduce prison population. But since the average daily cost of housing people at prison is more than the cost at jails it also created the opportunity for other changes. The savings from the CDCR budget were redirected to the counties, for the purpose of improving probation services by the use of “evidence based practices” to support successful outcomes, and lower recidivism.
 


Since AB 109 there have bills filed every year to reduce or eliminate some of the changes in order to lock more people up. So far, they haven’t gained traction. But neither have more progressive reforms of sentencing and supervision. Rather, the course of reform has been defined more by ballot propositions than by the legislature since 2011. Voters passed Prop 47, the Safe Neighborhoods and Schools Act in 2014. (https://www.courts.ca.gov/prop47.htm) This took big cuts out of prosecutorial discretion to charge minor offenses as felonies. Virtually any type of theft of $950 or less is now a straight misdemeanor, and a newly defined “shoplifting” crime prohibits charging commercial theft as felony burglary. All drug possession charges were reduced to misdemeanor status. 


In 2016 Prop 57, the Public Safety and Rehabilitation Act (https://tinyurl.com/y3a6y7c9)   changed the rules on parole eligibility, requiring a release date for most offenders based on the term for their “primary” offense, without regard to consecutive counts and enhancements. It also took away the DA’s power to file juvenile cases directly in adult court, placing that decision with the court, and tightening standards.   As with most of our reforms there are exceptions for violent offenders and sex offenders. CDCR was also given the ability to create rules with more “good time” credits toward the sentence than provided by statute. (A table with current credit standards is below.) 


If you are sentenced on multiple counts consecutively, or with consecutive enhancements, parole dates used to be based on the total term. Under Prop 57 you can be eligible after serving the time on the primary offense alone, less credit time of up to 50%, (or 66% if you can get into fire camp).


All of these changes have gradually been reducing prison population, They included some parole reforms,  requiring discharge after six months or a year with no violations, Local supervision became more robust, with more supportive services in many counties.  PRCS and mandatory supervision came to look much more like programs for reintegration and rehabilitation, with funding for evidence-based programs that reduce repeat offenses.  Overall the recidivism rate in California has dropped significantly, at least in part due to these changes.


Today, and Going Forward.


As noted above being a Democrat does not guarantee that you are progressive on crime and punishment. But popular support for the reform initiatives gives a great deal of political weight to proposals to decriminalize and assist rehabilitation. So there are bills directed at parole, PRCS, mandatory supervision and probation every year, but the balance favors the progressive ones and helps to kill the regressives. 


For example, in 2019 CACJ working with an Exonerees advocacy group co-sponsored AB 701, which was passed and became law. It provides that a person who is exonerated shall be paid five thousand dollars ($5,000) upon release from CDCR, to be used for housing.... [and] the exonerated person is also entitled to receive direct payment or reimbursement for reasonable housing costs for a period of not more than four years following release. This Spring we were delighted to celebrate a housewarming for the first person receiving state sponsored housing following years of unjust incarceration. 


In California, as everywhere else, the pandemic took a huge bite out of the legislative process. March and April are the time for committee hearings on bills, with the survivors going to the floor in the original house and then on to consideration in the second house. But the legislature was closed during that time this year. And the budget proposal submitted by the Governor at the beginning of the year was never considered, because a revised budget presented in May had to deal with an unexpected $54 billion deficit. Dealing with that on an emergency basis further postponed bill procedures, and led to leadership terminating a whole bunch of bills that never got a hearing. 


If I have been explaining this well you know that in 2018, 19 and 20 there have been bills to decrease punitive use of probation and parole and to promote more support for rehabilitation and rewarding good performance by early termination of supervision. And there have been some trying to do the opposite. Rather than summarize them, I decided the number was small enough to just give you a list including those signed by the Governor into law, and those that didn’t make the cut in the legislature. I have provided very short descriptions and links to the bill language (If that tech stuff still works after going through all the format changes to get into your hands!) You will find the chart on “good time” calculations for release on parole following the bills. 

Stephen A. Munkelt
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2018 Legislation
Signed by Governor
AB-372 (Stone) Domestic violence: probation. (Signed) Six demonstration counties may design alternatives to mandatory batterer condition of probation in DV cases in 1203.097, 1203/098. Must be in consultation with DV providers and evidence based, with use of risk assessment tools.

SB-1199 (Wilk) Sex offenders: release. (Signed) On release on parole for registerable sex offense all reasonable efforts to release to the city that was the last legal residence of the inmate prior to incarceration or a close geographic location in which he or she has family, social ties, or other economic ties and access to reentry services, unless return to that location would violate any other law or pose a risk to his or her victim.

Not Passed by Legislature
SB-1389 (Anderson) Crimes: supervised release. (Held in Sen Appropriations) Require various notices regarding people on Post-release supervision and warrantless arrest after FTA

AB-1488 (Thurmond) County juvenile transition centers. (Held in Sen Appropriations) Support juveniles. About services to be provided on release of juveniles from custody

AB-1940 (McCarty) Parole: reintegration credits. (Failed on Asm Floor) Support parolees. Shorten parole based on education or treatment programs

AB-2438 (Ting) Automatic withdrawal of plea. (Held in Asm Appropriations) Relieve consequences. Automatically grant PC §1203.4 relief on successful completion of probation

SB-976 (Bates) Violent felonies. (Failed in Sen Public Safety) Prop 57 Rollback Trying to further limit Prop 57 relief for ‘violent’ felonies. 

SB-1010 (Beall) Parolees: Supportive Housing Pilot Program. (Held in Asm Appropriations) Support parolees Services and rental assistance for parolees upon release

SB-1025 (Skinner) Probation: eligibility: crimes relating to controlled substances. (Held on Asm Floor) Remove barriers. Deleting some CS offenses from statutes prohibiting probation or restricting to unusual case.

SB-1095 (Anderson) Criminal proceedings: mentally incompetent offenders. (Held in Sen Appropriations) Decriminalize. If found incompetent during violation of post-release supervision or parole court may dismiss VOP or send to DSH for restoration

SB-1105 (Skinner) Clear record. Vehicles: driving offenses: prosecution. (Held in Sen Appropriations) Amend 41500 VC to eliminate non-felony violations after 7 days or more incarceration

SB-1242 (Newman) Parole. (Held in Asm Public Safety) Limit parole. Require remorse & insight as pre-condition to release on parole for lifers

SB-1266 (Portantino) Burglary. (Held in Asm Public Safety) Tracking parolees. Requires GPS for all parolees in L.A. with a PC 459 conviction

SCA-17 (Nielsen) Parole consideration: nonviolent felony offenses. (Held in Sen Public Safety) Prop 57 Rollback. To exclude Prop 57 release for 667.5 violent offenders

2019-2020 Legislation
Signed by Governor

AB-278 
(McCarty) California Conservation Corps: community conservation corps: applicant selection: parolees. (Signed) Support Inmates. Allows parolees to be in CCC

AB-433 (Ramos) Probation: notice to victim. (Signed) Two day written notice to DA before motion for early termination of probation

AB-484 (Jones-Sawyer) Crimes: probation. (Signed) Eliminate mandatory minimum. Eliminates 180-day minimum sentence when probation granted for sale of heroin, cocaine etc.

AB-597 (Levine) Probation and mandatory supervision: flash incarceration. (Signed) Flash Incarceration. Extend sunset of 10 day flash incarceration on probation and mandatory supervision to 2023

AB-701 (Weber) Prisoners; exoneration (Signed) Exoneree Housing. A person who is exonerated shall be paid five thousand dollars ($5,000) upon release, to be used for housing.... The exonerated person shall also be entitled to receive direct payment or reimbursement for reasonable housing costs for a period of not more than four years following release....


AB-965
 (Mark Stone) Youth offender hearings. (Signed) Parole Procedure. Consideration of parole for crimes committed by under-25 must happen within 6 months of first year of parole eligibility


AB-1421
 (Bauer-Kahan) Supervised release: revocation. (Signed) Limiting VOP. Court must make finding of ability to pay before any VOP for failure to pay fines, fees etc

SB-141 (Bates) Parole: sexually violent offenses: validated risk assessment. Sex offender parole. (Signed) Parole board required to consider sex offender risk assessment before release of anyone with a sexually violent offense conviction

SB-620 (Portantino) Criminal offender record information: referral of persons on supervised release. (Signed) Procedures. People on release can authorize release of info from CLETs to service providers for transitional services

Not Passed by Legislature
AB-277 (McCarty) Parole: reintegration credits. (Held in Asm Appropriations) Parole term. Parole term shortened by credits for education, therapy or substance abuse treatment

AB-607 (Carrillo) Probation: eligibility: crimes relating to controlled substances. (Held in Sen Appropriations) (Re-do SB 1025) Expand probation possibilitiy.Reduce the number of drug crimes with probation prohibited, most still restricted to unusual case finding. 

AB-646 (McCarty) Elections: voter eligibility. (Sen Elections and Constitutional Amendments) Restore rights. If ACA 6 passes, clarifies parolee right to vote

AB-665 (Gallagher) Parole: youth offender parole hearings. (Failed in Asm Public Safety) Correction of juvenile LWOP. Would require resentencing hearings for all juveniles sentenced to LWOP rather than petition process by offender

AB-1182 (Carrillo) Post-release supervision of offenders. (Held in Asm Appropriations) Shorten parole term. Require discharge from parole iff 180 days with no new offenses and compliant

AB-1405 (Gloria) Permanent supportive housing for parolees. (Held in Asm Appropriations) Parolee support. CDCR to develop permanent housing for parolees at risk of homelessness

AB-1641 (Kiley) Youth offender parole hearings. (Held in Asm Public Safety) Restrict Parole. Denies hearing when conviction was for murder which was committed after offender turned 18

AB-2868 (Patterson) Relief of consequences. Human trafficking: vacatur relief for victims: fines. (Held in Asm Public Safety) Clarifies victim of human trafficking can’t be denied hearing to vacate conviction of non-violent offense when there is VOP or failure to pay fines & fees

AB-2877 (McCarty) Crimes: penalties. (Held in Asm Public Safety) Probation Conditions. If committing crime while under the influence of CS and more than 3 in 3 years probation must include drug treatment

AB-3025 (Irwin) Veterans: probation: restorative relief. (Held in Asm Public Safety) Expand Diversion. Adds depression to the conditions that qualify for military diversion under PC 1170.9

SB-282 (Beall) Supportive housing for parolees. (Held in Asm Appropriations) Parolee Support. Would expand program for housing support for mentally ill parolees to all parolees

SB-411 (Jones) Parole: Elderly Parole Program. (Held in Sen Public Safety) Limit Release. Would add sex offenders to the people excluded from consideration of parole under Elderly Parole Program (over 60)

SB-710 (Bates) Crimes: parole, theft, and DNA collection. (Held in Sen Public Safety) Rollback of Prop 47 by redefining shoplifting and other provisions

SB-889 Juveniles: Juvenile court jurisdiction. (Held on Sen Rules) Expand Juvenile. extend juvenile court jurisdiction to 19 years rather than 18

SB-1134 (Beall) Wards: probation. (Held in Sen Public Safety) Shorter juvenile probation. Limits juvenile probation to 6 months with exceptions

Pending in 2020
AB-901 (Gipson) Juveniles. (Sen Education) Decriminalize truancy. No finding of wardship based on truancy referrals, instead handle through PO or other services

AB-1304 (California MAT Re-Entry Incentive Program. (Sen Public Safety) Shorten parole term. Reduction in term of parole drug conviction for participation in MAT (medically assisted treatment) program

AB-1950 (Kamlager) Probation: length of terms. (Sen Public Safety) Shorten misdemeanor probation. Reduces maximum period of probation on misdo from 3 years to 1 year

AB-2147 (Reyes) Convictions: expungement: incarcerated individual hand crews. (Sen Public Safety) Conviction relief for fire crews. Inmates who participated in fire suppression get conviction set aside under PC 1203.4b

AB-2338 (Weber) Courts: contempt orders. (Sen Public Safety) Probation for contempt. Court can grant probation on contempt (rather than $1,000 or 5 days) even in family law cases

AB-2342 (McCarty) Parole. (Sen Public Safety) (Re-do of AB 1940 2018 and AB 277 2019) Reduce term on parole by education, training and treatment programs.

ACA-6 (McCarty) Elections: disqualification of electors. (On Ballot) Voting. Allow parolees to vote

SB-378 (Probation: eligibility: crimes relating to controlled substances. (Asm Rules) (Re-do SB 1025 from 2018) Delete various crimes relating to controlled substances, from those prohibitions against granting probation or a suspended sentence.
____________________________
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�  The CDCR announced at the end of July 2020 that population has gone below 100,000 for the first time since 1990 - at only 125% of the design capacity of 80,000. This is due to modest early releases due to COVID, and a ban on receiving new inmates from jail even after being sentenced to prison. 


� Because the 58 counties had discretion over use of the new funds some built bigger jails rather than developing programs.





