RULE 16.  Discovery and inspection

(A)  Purpose, Scope and Reciprocity.  This rule is fo provide all parties in a criminal case
with the information necessary for a full and fair adjudication of the facts, to protect the integrity
of the justice system and the rights of defendants, and to protect the well-being of witnesses,
victims, and society at large. All duties and remedies are subject to a standard of due diligence,
apply to the defense and the prosecution equally, and are intended to be reciprocal. Once
discovery is inifiated by demand of the defendant, all parties have a continuing duty to

supplement their disclosures.

(B)  Discovery: Right to Copy or Photograph. Upon receipt of a written demand for
discovery by the defendant, and except as provided i division (C), (D), (E), (F), or (J) of this
rule, the prosecuting attorney shall provide copies or photographs, or permit counsel for the
defendant to copy or photograph, the following ifems related to the particular case indictment,
mformation, or complaint, and which are material to the preparation of a defense, or are intended
for use by the prosecuting attorney as evidence at the trial, or were obtained from or belong to
the defendant, within the possession of, or reasonably available to the state, subject to the

provisions of this rule:

(1) Any writter or recorded statement by the defendant or a co-defendant,
including police summaries of such statements, and including grand jury testimony by
either the defendant or co-defendant;

(2) Criminal records of the defendant, a co-defendant, and the record of prior
convictions that could be admissible under Rule 609 of the Ohio Rules of Evidence of a
witness in the state’s case-in-chicf, or that it reasonably anticipates calling as a witness in

rebuttal;

3) Subject to divisions (D){4) and (E) of this rule, all faboratory or  hospital
reports, books, papers, documents, photographs, tangible objects, buildings, or places;

(4)  Subject to division (D)(4) and (E) of this rule, results of physical or mental
examinations, experiments or scientific tests;

(%) Any evidence favorable {o the defendant and material to guilt or  punishment;

(6) All reports from peace officers, the Ohio State Highway Patrol, and federal law
enforcement agents, provided however, that a document prepared by a person other than
the witness testifying will not be considered to be the witness’s prior statement for
purposes of the cross examination of that particular witness under the Rules of Evidence

unless explicitly adopted by the witness;

{7 Any written or recorded statement by a witness in the state’s case-in-chief,
or that it reasonably anticipates calling as a witness in rebuftal.




(©) Prosecuting Attorney’s Designation of “Counsel Only” Materials. The
prosecuting attorney may designate any material subject to disclosure under this rule as “counsel
only” by stamping a prominent notice on each page or thing so designated. “Counsel only”
material also includes materials ordered disclosed under division (F) of this rule. Except as
otherwise provided, “counsel only” material may not be shown to the defendant or any other
person, but may be disclosed only to defense counsel, or the agents or employees of defense
counsel, and may not otherwise be reproduced, copied or disseminated in any way. Defense
counsel may orally communicate the content of the “counsel only” material to the defendant.

(D)  Prosecuting Attorney’s Certification of Nondisclosure. If the prosecuting attorney
does not disclose materials or portions of materials under this rule, the prosecuting attorney shall
certity to the court that the prosecuting attorney is not disclosing material or portions of material
otherwise subject to disclosure under this rule for one or more of the following reasons:

(D The prosecuting attorney has reasonable, articulable grounds to believe that
disclosure will compromise the safety of a witness, victim, or third party, or subject them
to intimidation or coercion;

(2} The prosecuting attorney has reasonable, articulable grounds to believe that
disclosure will subject a witness, victim, or third party to a substantial risk of serious

economic harm;

(3) Disclosure - will compromise an ongoing criminal investigation  or -a
confidential law enforcement technique or investigation regardless of whether that
investigation involves the pending case or the defendant;

(4y . The statement is of a child victim of sexually oriented offense under the age of
thirteen;

(5) The interests of justice require non-disclosure.

Reasonable, articulable grounds may include, but are not limited to, the nature of the
case, the specific course of conduct of one or more parties, threats or prior instances of witness
tampering or intimidation, whether or not those instances resulted in criminal charges, whether
the defendant is pro se, and any other relevant information.

The prosecuting attorney’s certification shall identify the nondisclosed material.

(E)  Right of Inspection in Cases of Sexual Assanlt.

(H In cases of sexual assault, defense counsel, or the agents or emplovees of defense
counsel, shall have the right to inspect photographs, results of physical or mental
examinations, or hospital reports, related fo the indictment, imformation, or complaint as
described in section (BY3) or (B)(4) of this rule. Hospital records not related to the
information, indictment, or complaint are not subject to inspection or disclosure. Upon
motion by defendant, copies of the photographs, resulis of physical or mental




(¥)

(G)

examinations, or hospital reports, shall be provided to defendant’s expert under seal and
under protection from unauthorized dissemination pursuant to protective order.

(2)  In cases involving a victim of a sexually oriented offense less than thirteen years
of age, the court, for good cause shown, may order the child’s statement be provided,

- under seal and pursuant to protective order from unauthorized dissemination, to defense

counsel and the defendant’s expert. Notwithstanding any provision to the contrary,
counsel for the defendant shall be permitted to discuss the content of the statement with

the expert.

Review of Prosecuting Aitorney’s Certification of Non-Disclosure. Upon motion
of the defendant, the trial court shall review the prosecuting attorney’s decision of
nondisclosure or designation of “counsel only” material for abuse of discretion during an
in camera hearing conducted seven days prior fo (rial, with counsel participating.

(1) Upon a finding of an abuse of discretion by the prosecuting attorney, the trial
court may order disclosure, grant a continuance, or other appropriate relief.

(2)  Upon a finding by the trial court of an abuse of discretion by the prosecuting
attorney, the prosecuting attorney may file an interlocutory appeal pursuant to division
(K) of Rule 12 of the Rules of Criminal Procedure.

(3) Unless, for good canse shown, the court orders otherwise, any material disclosed
by court order under this section shall be deemed to be “counsel only” material, whether

or not it 18 marked as such.

(4)  Notwithstanding the provisions of (E)(2), in the case of a statement by a victim of
a sexually oriented offense less than thirteen years of age, where the trial court finds no
abuse of discretion, and the prosecuting attorney has not certified for nondisclosure under
(D)(1) or (D}2) of this rule, or has filed for nondisclosure nader (DY(1) or (ID)(2) of this -
rile and the court has found an abuse of discretion in doing so, the prosecuting attorney
shall permit defense counsel, or the agents or employees of defense counsel to inspect the

statement at that time.

(5) - Ifthe court finds no abuse of discretion by the prosecuting attorney, a copy of any
discoverable material that was not disclosed before trial shall be provided to the
defendant no later than commencement of trial, If the court continues the irial afier the
disclosure, the testimony of any witness shall be perpetuated on motion of the state
subject to further cross-examination for good cause shown.

Perpetuation of Testimony. Where a court has ordered disclosure of material certified

by the prosecuting attorney under division (F) of this rule, the prosecuting attorney may move
the court to perpetuate the testimony of relevant witnesses in a hearing before the court, in which
hearing the defendant shall have the right of cross-examination. A record of the witness's
testimony shall be made and shall be admissible at trial as part of the state's case in chief, in the
event the witness has become unavailable through no fault of the state.




(H) Discovery: Right to Copy or Photograph. If the defendant serves a written demand for
discovery or any other pleading seeking disclosure of evidence on the prosecuting attorney, a
reciprocal duty of disclosure by the defendant arises without further demand by the state. The
defendant shall provide copies or photographs, or permit the prosecuting attorney to copy or
photograph, the following items related to the particular case indictment, mformation or
complaint, and which are material to the innocence or alibi of the defendant, or are intended for
use by the defense as evidence at the trial, or were obtained from or belong to the victim, within
the possession of, or reasonably available to the defendant, except as provided 1n diviston (J) of

this rule:

(1)  All iaboratory or hospital reports, books, papers, documents, photographs,
tangible objects, buildings or places;

(2) Results of physical or mental examinations, experiments or scientific tests;

(3)  Any evidence that tends to negate the guilt of the defendant, or is material to
punishment, or tends to support an alibi, However, nothing in this rule shall be  construed  to
require the defendant to disclose information that would tend o incriminate that defendant;

{4y  All investigative reports, except as provided in division {J) of this rule;

(5y  Any written or recorded statement by a witness in the defendant’s case-in- chief,
or any witness that it reasonably anticipates calling as a witness in surrebuttal.

() Witness List. Each party shall provide to opposing counsel a written witness list,
including names and addresses of any witness it intends to call in its case-in-chief, or reasonably
anticipates calling in rebuttal or surrebuttal. The content of the witness list may not be
commented upon or disclosed to the jury by opposing counsel, but during argument, the presence
or absence of the witness may be commented upon.

()  Information Not Subject to Disclosure. The following items are not subject to
disclosure under this rule:

(1) Materials subject to the work product protection. Work product includes, but 1s
not limited to, reports, memoranda, or other internal documents made by the
prosecuting attorney or defense counsel, or their agents in connection with the
mvestigation or prosecution or defense of the case; -

(2) Transcripts of grand jury testimony, other than transcripts of the testimony of a
defendant or co-defendant. Such transcripts are governed by Crim. R. 6;

{3)  Materials that by law are subject to privilege, or confidentiality, or are
otherwise prohibited from disclosure.




(K)  Expert Witnesses; Reports. An expert witness for either side shall prepare a
© written report summarizing the expert witness’s testimony, findings, analysis, conclusions, or
opinion, and shall include a summary of the expert’s qualifications. The written report and
summary of qualifications shall be subject to disclosure under this rule no later than twenty-one
days prior to trial, which period may be modified by the court for good cause shown, which does
not prejudice any other party. Failure fo disclose the written report to opposing counsel shall

preclude the expert’s testimony at trial.

(L)  Regulation of discovery.

(D) The trial court may make orders regulating discovery not inconsistent with this

rule. If at any time during the course of the proceedings it 1s brought fo the attention of

the court that a party has failed to comply with this rule or with an order issued pursuant
to this rule, the court may order such party to permit the discovery or inspection, grant a
continuance, or prohibit the party from infroducing in evidence the material not disclosed,
or it may make such other order as it deems just under the circumstances.

(2) The trial court specifically may regulate the time, place, and manner of a pro se
defendant’s access to any discoverable material not to exceed the scope of this rule.

3) In cases in which the attorney-client relationship is terminated prior to trial for
any reason, any material that is designated “counsel only™, or limited in dissemination by
protective order, must be returned to the state. Any work product derived from said
material shall not be provided to the defendant.

(M) Time of motions. A defendant shall make his demand for discovery within twenty-
one days.after arraignment or seven days before the date of trial, whichever is earlier, or at such
reasonable time later as the court may permit. A party’s motion to compel compliance with this
rule shall be made no later than seven days prior to trial, or three days after the opposing party
provides discovery, whichever s later. The motion shall include all relief sought under this rule.
A subsequent motion may be made only upon showing of cause why such motion would be in

the interest of justice.

[Effective: July 1, 1973; amended effective July 1, 20%10]




