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A. Relevance/Prejudice 
Approach

1. Is the E 
relevant?  FRE 401

2. Is the probative 
value of the E 
substantially 

outweighed by 
danger? FRE 403



1. Is the item/statement relevant 
under FRE 401?
• According to FRE 401,     
evidence is relevant if: 

• a. It has any tendency to 
make a fact more or less 
probable (FRE401(a)); 
and 

• b. The fact is of 
consequence in 
determining the action 
(FRE 401(b))



Standard is low
• The relevance standard 
under FRE 401 is low

• This lax relevance 
standard is frequently 
exploited by 
prosecutors attempting 
to introduce evidence of 
dubious value 



Problematic categories of E for 
the D
• Consciousness of guilt-
Flight

• Possession of uncharged 
weapons

• Gang affiliation
• Proof of financial 
hardship

• Tatoos



D. Favorable case: Flight-United States 
v. Glenn, 312 F.3d 58 (2d Cir. 2002)

Presenter Notes
Presentation Notes
-United States v. Glenn, 312 F.3d 58 (2d Cir. 2002).  -While flight can be relevant evidence of consciousness of guilt, an inference of consciousness of guilt from the defendant receiving a ride shortly after the crime in question is not enough. -The defendant was convicted of, inter alia, murder.  �-At trial, the Government argued that the defendant fled the scene and that this flight evidenced consciousness of guilt. -The Second Circuit reversed the conviction partly because the evidence presented regarding the defendant’s behavior was insufficient to prove flight. -While the court noted that flight can be evidence of consciousness of guilt, the government’s supposed evidence of flight in this case was unsupported by the record.-The testimony presented at trial failed to show the defendant engaged in suspicious behavior like “running, aggressively demanding a ride, or requesting to be taken to a remote location.” -Without any indication of this suspicious behavior, the Second Circuit reasoned that any inference of consciousness of guilt from the defendant receiving a ride shortly after the shooting would be improper.-“[T]he Government’s evidence did not prove that [the defendant] engaged in ‘flight’ and, when added to the balance of its proof, provided little movement toward the reasonable doubt threshold.”



D. Favorable case: Uncharged 
Weapons-United States v. Ferreira, 821 F.2d 1 
(1st Cir. 1987)

Presenter Notes
Presentation Notes
-United States v. Ferreira, 821 F.2d 1 (1st Cir. 1987).  -Under Rule 401, it was error to admit evidence of loaded firearms where nothing in the record suggested that the bank robbery in question was armed.-The defendant was convicted of unarmed bank robbery.  -At trial, the district court allowed into evidence two loaded firearms seized from the defendant upon his arrest.-The First Circuit remanded for a new trial, holding that the district court abused its discretion. -According to the court, the firearms did not make any fact material to the indictment “more or less probable than it would be without the evidence,” as required under FRE 401.  -The court noted that there was no foundation testimony in the record showing that the defendant had carried a gun at the time of the bank robbery.-Further, the defendant did not open the door at trial to evidence of the firearms. -“In fact, the district court denied [defendant’s] motion in limine and his repeated objections at trial requesting the exclusion of such evidence.”-While the defendant testified about the guns as an explanation for his flight, the court noted that it had no way of knowing whether he “would have so testified had the motion in limine been granted.”-Because of the error, the First Circuit reversed and remanded the case.  



Relevance and theory of D
• When seeking to 
introduce evidence in 
the face of a relevance 
objection by the 
government, argue that 
its exclusion would
prevent the defense 
from presenting a 
defense in the case



Bias and credibility are always 
relevant
• United States v. Abel, 469            

U.S. 45, 51 (1984)
• Holding that “[a] successful 

showing of bias on the part of 
a witness would have a 
tendency to make the facts to 
which he testified less 
probable in the eyes of the 
jury than it would be 
without such testimony.”  



D. Favorable case:  United States v. 
Stever, 603 F.3d 747 (9th Cir. 2010)

Presenter Notes
Presentation Notes
-United States v. Stever, 603 F.3d 747 (9th Cir. 2010): -Evidence is relevant if its exclusion prevents the defendant from presenting a defense. -The defendant was convicted of conspiracy to manufacture 1000 or more marijuana plants after police discovered marijuana growing in a corner of his 400-acre property. United States v. Stever, 603 F.3d at 750. -The defense was that the marijuana was planted on defendant’s property by a Mexican drug trafficking organization. Id. -Prior to trial, the defendant sought discovery on the Mexican drug trafficking organizations, but the district court denied the request on the grounds that the discovery was irrelevant. Id. at 751. -On appeal, the defendant argued that the district court abused its discretion in denying discovery materials because the documents were material to preparing his defense. Id. at 752–53. -The Ninth Circuit noted that under FRE 401, evidence is relevant if it has “any tendency to make the existence of any fact that is of consequence to the determination of the action more or less probable than it would be without the evidence.” Id. at 753. -Here, the requested evidence, if it existed, “tended to show that a Mexican [drug trafficking organization] planted the marijuana” and “tended to make it more probable that [the defendant] was not involved” because the evidence would provide an alternative explanation for the marijuana. Id. -The Ninth Circuit held that the district court abused its discretion in concluding that the discovery was not relevant. Id. 754. 



FRE 403-Balancing
• FRE 403 allows courts 
to exclude relevant 
evidence if its probative 
value is substantially
outweighed by the 
danger of unfair 
prejudice, confusion 
of the jury, or waste of 
time



• Evidence is unfairly 
prejudicial under FRE 
403 if it tends to 
produce a jury decision 
based on an improper 
ground, typically an 
emotional one, 
unrelated to whether 
the defendant is guilty 
of the crime



D. Favorable case: United States v. Al-
Moayad, 545 F.3d 139, 159 (2d. Cir. 
2008):

Presenter Notes
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United States v. Al-Moayad, 545 F.3d 139, 159 (2d. Cir. 2008): -Evidence is unfairly prejudicial under Rule 403 when it is of little relevance to the defendant’s current charges and the evidence is highly charged or emotional.  -The defendants were convicted of conspiring to provide material support to designated terrorist organizations Hamas and Al-Qaeda. -At trial, the government called a witness to testify about a suicide bombing that occurred on a bus in Tel Aviv, killing his cousin. -Over defense objections, the witness testified “at length and in considerable detail about the bombing.” -On appeal, the defendants argued that the district court should have excluded the witness’s testimony under FRE 403.-The Second Circuit noted that while the district court conducted a FRE 403 balancing analysis before allowing the witness to take the stand, the district court’s decision was arbitrary given the “highly charged and emotional nature of the testimony and its minimal evidentiary value.”-Even though neither of the defendants were charged with planning or carrying out the Tel Aviv bus bombing, the witness was permitted to testify at length about the bombing, described photos of the destroyed bus, and spoke about his cousin’s death. -The government argued that the testimony was necessary to establish the defendant’s knowledge that Hamas engaged in terrorist activity, but the Second Circuit noted that neither of the defendant’s denied knowing about Hamas’s involvement in violent acts and both defendants offered to stipulate to that knowledge.-The Second Circuit held that the district court erred in admitting the testimony because its probative value was outweighed by its unfair prejudice.  -Since the error was not harmless, the Second Circuit vacated the convictions. Id. at 163–64. 
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Character and Prior Acts E 
Approach

1. Does E involve  
character/prior 
bad acts? FRE 

404(a)(1)

2. Does E fall 
under exceptions 

for D/V? FRE 
404(a)(2)-

3. Does E involve 
W exception 

(referencing 608 
and 609)? FRE 

404(a)(3)

4. Does E involve 
other 

crimes/wrongs? 
FRE 404(b)

5. Does E involve 
similar crimes in 
Sexual Assault, 

Child Molestation? 
FRE 413/414



1. FRE 404(a)-Propensity 
Prohibition
• FRE 404(a)-Character 
not admissible to 
prove action in 
conformity

• FRE 404(b)(1)-
propensity prohibition 
also applies to other 
crimes, wrongs, or acts 



Beware opening the door
• Entrapment

• e.g.:  U.S. v. Roper, 135 F3d. 
430, 433 (6th Cir. 1998) 
(defendant opened door to 
character E by asserting 
entrapment D and arguing 
he had never sold drugs)

Presenter Notes
Presentation Notes
-A typical example of opening the door to propensity evidence is by running an entrapment defense-If, for instance, we argue that the D was not predisposed to engage in drug trafficking, the G will be able to present instances of prior drug dealing[-D convicted of distribution of cocaine base and conspiring to distribute -D sentenced to 262 months-D testified that he was approached by CI, but he resisted-That the CI persisted and was calling him multiple times a day-D testified that he had never been involved in dealing drugs-But that he eventually relented to the CI’ pressure-G crossed D on a prior arrest and conviction for drugs-The government also introduced extrinsic E from an ATF agent that D sold him drugs two years before the charges-D moved for a mistrial arguing prosecutorial misconduct for introducing E of D’s character-And failing to provide 404(b) notice-The Sixth Circuit disagreed-Here D placed character at issue by running entrapment defense-Therefore, D “opened the door”-Here we have both cross-examination regarding specific instances of conduct-And, extrinsic E of specific instances of conduct presented through and agent]



FRE 405-Methods of Proving 
Character
• FRE 405 (a) By Reputation or 

Opinion

• When admissible, character may 
be proved by testimony about the 
person’s reputation or by 
testimony in the form of an 
opinion

• On cross-examination of the 
character witness, the court may 
allow an inquiry into relevant 
specific instances of the 
person’s conduct

• FRE 405 (b) By Specific 
Instances of Conduct

• When a person’s character or 
character trait is an essential 
element of a charge, claim, or 
defense, the character or trait 
may also be proved by                    
relevant  specific instances of the 
person’s conduct

Presenter Notes
Presentation Notes
-Principal ways of introducing character: reputation and opinion-The court might allow questions in cross-examination into relevant specific instances of the person’s conduct-If the court allows, the party must have a good faith basis for the cross-examination-If the court allows, the party is “stuck” with the witness’ answer



2. Exceptions for a D or V in a 
Criminal Case-FRE 404(a)(2)
• A. Evidence of D’s good 

character
• B. G’s right to rebut
• C. Evidence of V’s character
• D. G’s right to rebut
• E. G’s right to rebut E that 

V was first aggressor
• F. Prohibited Use of V’s 

sexual behavior or 
disposition



A. Evidence of D’s good 
character
• FRE 404(a)(2)(A) allows D 

to offer evidence of D’s 
pertinent trait

• Pertinent is synonymous 
with relevant 

• Reputation for being law-
abiding always relevant

• Method of proving: 
reputation and opinion 
testimony

• FRE 404(a)(2)(A) gives 
the G the right to rebut if 
the D introduces 
evidence of their 
character

• G evidence must be for same 
character trait raised by D

• Method of proving: reputation and 
opinion testimony

• On cross-examination, court may 
allow E of specific instances of 
conduct



Traits likely to be “pertinent” as 
to a criminal defendant:
• Peacefulness - if crime 
is one of violence

• Honesty - if crime is 
one that involves 
criminal intent or 
deceit

• Truthfulness - if 
crime is one that 
involves deceit or if 
defendant testifies

• Abstinence - if crime 
is one that involves 
drug or alcohol use



C. Victim’s character
• FRE 404(a)(2)(B) gives the D 

the right to offer E of V’s 
pertinent trait

• Method of proving: reputation 
and opinion testimony

• On cross-examination, 
court may allow E of 
specific instances of 
conduct

• This Rule is subject to the 
Limitations of FRE 412
(Victim’s predisposition in sex 
cases)

• FRE 404(a)(2)(B) gives the G 
the right to rebut if the D 
introduces evidence of the V’s 
character:

• (1) G can offer E of V’s good 
character, and

• (2) Offer E of D’s same trait



E. FRE 404(a)(2)(C)-Gov’t right to 
rebut E that V was first aggressor
• FRE 404(a)(2)(C) allows 
G to rebut E that V was 
first aggressor

• Must be a homicide 
case

• By offering E of V’s trait 
for peacefulness



F. FRE 412-Limitations on E re: 
V’s character in Sex Cases
• FRE 412 (a)(1) prohibits 

evidence that the V engaged 
in other sexual behavior 

• FRE 412(a)(2) prohibits 
evidence of the V’s sexual 
predisposition

• Rule creates exceptions 
in criminal cases:

• FRE 412(b)(1)(A)-Source of 
semen, injury or other 
physical E

• FRE 412(b)(1)(B)-Consent

• Rule also creates a 
procedure to determine 
admissibility



FRE 412-Limitations on E re: V’s 
character in Sex Cases (cont.)
• “Sexual behavior” is given 

broad interpretation and 
includes:

• Evidence of any physical 
sexual conduct, 

• Evidence that might imply 
sexual conduct (use of 
contraceptives, birth of out-
of-wedlock child, venereal 
diseases)

• Victim’s mode of dress, 
speech or life-style

• Federal Courtroom 
Evidence, Fifth Edition, J. 
Cotchett



FRE 412(c)- Procedure to 
determine admissibility
• If D intends to offer E under 

this FRE, it must:

• 1. File a motion describing 
the E and its purpose

• 2. Do so 14 days before trial 
(unless good cause)

• 3. Serve motion on all 
parties

• 4. Notify V or 
guardian/representative

• 5. Court must conduct an in 
camera hearing and give the 
V and parties opportunity to 
be heard

• 6. Motion/hearing must be 
sealed unless court orders 
otherwise



3. Character of W- FRE 608(a)
• Only relevant character 

trait of a witness is 
truthfulness or 
untruthfulness

• E of truthful character of W 
only admissible after 
character for 
truthfulness has been 
attacked

• Subject to FRE 403 
balancing

• Opinion/Reputation evidence 
can support credibility or 
attack credibility



FRE 609-Impeachment by E of 
Criminal Conviction
• FRE 609 allows a party to attack a W’s credibility by 
E of prior conviction

• Drivers:
• What type of case is it? (Is dishonest act involved)
• Is the W the D?
• How much time has passed since conviction/release?
• Has the conviction been pardoned or annulled?
• Was adjudication a juvenile one?



FRE 609(a)(2)-Dishonest act element
of crime of conviction
• If dishonest act or false 

statement is element of 
crime: conviction can always 
be used to impeach W (false 
pretenses, forgery, fraud, 
etc.)

• Admissible whether 
conviction is felony or 
misdemeanor

• Court has no discretion to 
exclude under FRE 403
(probative vs. prejudice)

• Subject to 10-year rule



FRE 609(a)(1)-Dishonest act not 
element of crime of conviction
• If dishonest act is not an 

element of crime: 
• Conviction can be used if 

felony
• Can be used against D W if 

probative value of e 
outweighs prejudicial 
evidence

• Will be used against other W’s 
unless probative value 
substantially outweighed 
by unfair prejudice.

• Subject to 10-year rule



FRE 609-Specifics of Conviction
• The specifics of a conviction should not be 
allowed into evidence.  Instead, what should 
be allowed are:

• Date of conviction,

• Jurisdiction of conviction,

• The offense or statute involved

• BEWARE: Opening the door



FRE 609(b)-Ten year rule
• If more than 10-years have 

passed since W’s conviction 
or release from confinement, 
conviction does not come in 
unless: 

• Probative value 
substantially outweighs 
prejudicial effect, and

• Proponent gives reasonable 
written notice



4. FRE 404(b)(1)-Propensity 
prohibition
• FRE 404(b)(1) sets out 

prohibition on use of other 
crimes, wrongs or acts to 
establish propensity

• FRE 404(b)(2), however, 
permits other crimes, wrongs or 
acts E to establish (MIMIC):
 Motive
 Intent 
 Modus operandi
 Identity
 Common scheme or plan

• FRE 404(b)(3)-Rule subject to 
notice requirement

• Can be used by D



FRE 404(b)(3)-Important changes 
to Notice requirement
• A. Fed. R. Evid. 404(b) was 
amended effective Dec. 1, 
2020 in ways that should 
benefit defendants in criminal 
cases.  

• B. Under the Amended Rule:

• 1. The defendant does not
have to request 404(b) 
notice anymore

• Prosecution has to provide 
it if they want to use any 
404(b) evidence



FRE 404(b)(3)-Important changes 
to Notice requirement (cont.)
• 2. The prosecution now has to:

• a.  Identify the bad act,
• b.  Articulate the non-propensity reason for which the 

evidence is offered,

• c.  Provide the basis for concluding why the evidence is 
relevant,

• d.  Do the above in writing before trial (unless excused, 
for good cause, by the court)



• In arguing that other acts 
evidence does not fall under 
the exception under Fed. R. 
Evid. 404(b)(2), defense 
counsel should argue that:

• The evidence is propensity 
evidence

• The evidence is not 
relevant to a consequential 
issue

• The evidence does not 
support a jury conclusion 
that act was committed by 
the defendant 

• Other acts evidence is not 
sufficiently similar

• FRE 403



5. FRE 413-Similar Crimes in 
Sexual-Assault Cases
• If Defendant accused of 

sexual assault case, the court 
may admit evidence that the 
defendant committed “any 
other sexual assault.”

• Evidence might be 
considered for any matter 
to which it is 
relevant=propensity

• Evidence is subject to FRE 
403 balancing

• The prosecution must disclose 
its intent to offer the evidence;

• Disclosure includes 
“witnesses’ statements or a 
summary of the expected 
testimony”; and

• The prosecution must disclose 
15 days prior to trial or at 
a later time, if the court 
allows for good cause 



FRE 414-Similar Crimes in Child-
Molestation Cases
• If Defendant accused of child 

molestation, the court may admit 
evidence that the defendant 
committed “any other child 
molestation.”

• Evidence might be considered 
for any matter to which it is 
relevant=propensity

• Evidence is subject to FRE 403 
balancing

• The prosecution must disclose 
its intent to offer the evidence;

• Disclosure includes “witnesses’ 
statements or a summary of 
the expected testimony”; and

• The prosecution must disclose 
15 days prior to trial or at a 
later time, if the court allows for 
good cause 



Approach to E
• A. Relevance/Prejudice
• B. Character/Bad Acts
• C. Opinion Testimony
• D. Hearsay



Opinion and expert testimony 
FREs

1. Is E opinion 
testimony?

2. If it is, is it lay or 
expert opinion 

testimony?

3. If lay opinion 
testimony, does it 

meet the 
requirements of FRE 

701?

4. If expert opinion 
testimony, does it 

meet the 
requirements of FRE 

702?



Recent article on Excluding 
Prosecution Expert Evidence

• The Busy Lawyer’s Guide 
to Excluding Prosecution 
Expert Evidence, The 
Champion, August 2022

• Rene Valladares

• Hannah Nelson



FRE 701-Lay opinion testimony
• An opinion presented by a lay 

witness:

• Must be “rationally based on the 
witness’s perception.”  FRE 
701(a),

• Must be “(h)elpful to clearly 
understanding the witness’s 
testimony or to determining a fact 
in issue.” FRE 701(b), and

• Cannot be “based on scientific, 
technical, or other specialized 
knowledge within the scope of 
Rule 702.”  Fed. R. 701(c)



D. Favorable case: United States v. 
Haynes, 729 F.3d 178 (2d Cir. 2013).

Presenter Notes
Presentation Notes
United States v. Haynes, 729 F.3d 178 (2d Cir. 2013).-D charged with importation/possession with intent to distribute meth.-D arrested at border with Canada where customs officers retrieved pills wrapped in plastic from gas tank of car D was driving.-Theory of D: D a “blind mule.”-Govt had officer testify about why fuel light was on when there was gas in car.-D objected that this was expert testimony.-DC overruled objection.-D convicted at trial.-D argued on appeal that officer’s testimony was expert testimony in the absence of notice.-Lay opinion testimony must be based on reasoning processes familiar to average person in everyday life.-Here testimony was based on specialized knowledge.-Officer did more than describe what was found in gas tank and what he perceived.-Second Circuit vacated conviction and remanded case.



FRE 702-Expert witness testimony
• The witness must qualify as an 

expert

• The expert knowledge must be 
helpful to the trier of fact.  FRE 702 
(a)

• It must be based on “sufficient facts 
or data.” FRE 702 (b)

• It must be the product of “reliable 
principles and methods.”  FRE 
702(c)

• The expert must have “reliably 
applied the principles and methods 
to the facts of the case.”  FRE (d)



D. Favorable case: United States v. 
Garcia, 752 F.3d 382 (4th Cir. 2014):  

Presenter Notes
Presentation Notes
United States v. Garcia, 752 F.3d 382 (4th Cir. 2014):  -D charged with conspiracy/poss with intent to distribute heroin.-DC allowed FBI agent to testify as an expert on coded, drug-related conversations.-Same FBI agent testified as fact witness regarding the investigation.D convicted at trial.Fourth Circuit stated that DC must take steps to ensure W’s dual-role does not prejudice or confuse jury.Steps could include: Requiring that W testifies in different roles at different timesIssuing cautionary instructions.Requiring that the govt. ground their questions on facts or expertise.Here the agent moved multiple times between expert and fact testimony with no distinction.The Fourth Circuit vacated and remanded the case.



FRE 702-Witness must be qualified 
as an expert-D arguments
• A witness can qualify as an 

expert based on “knowledge, 
skill, experience, training 
or education.”  FRE 702

• The expert’s experience is not 
relevant to the testimony;

• Their experience in the relevant 
area is shallow or anecdotal;

• The expert lacks recent 
experience in the relevant field; or

• The expert has provided no 
methodology or guiding 
principles that would support 
her opinions



D. Favorable case:  United States v. 
Medina-Copete, 757 F.3d 1092 (10th 
Cir. 2014)

Presenter Notes
Presentation Notes
United States v. Medina-Copete, 757 F.3d 1092 (10th Cir. 2014).-Ds were charged with conspiracy and intent to distribute methamphetamine.-At the traffic stop, and officer saw one of the defendants reading a prayer to the “Santa Muerte” or “Holy Spirit of Death.”  -DC permitted “religious iconography” expert to testify that veneration of the “Santa Muerte” was connected with drug trafficking.-The Ds were convicted at trial.-The Tenth Circuit concluded that the expert provided no methodology to distinguish those that pray to the Santa Muerte for illicit purposes from everyone else.-Moreover, the expert’s data came from his work as a narcotics detective, meaning that he was likely working from a “biased sample.”-The Tenth Circuit vacated the convictions and remanded the case.





FRE 702(c)-Expert testimony is product 
of reliable principles and methods
• Reliability is measured by 

the non-exclusive checklist 
in Daubert v. Merrell Dow,
509 U.S. 579, 592-593 
(1993). 

• The factors outlined in 
Daubert can also apply in 
cases involving non-scientific 
evidence. Kumho Tire Co. v. 
Carmichael, 526 U.S. 137 
(1999). 



Daubert checklist
• 1. Whether the theory or 

technique in question can 
and has been tested 

• 2. Whether the theory of 
technique has been 
subjected to peer review 
and publication 

• 3. The theory or 
technique’s known or 
potential rate of error

• 4. The existence and 
maintenance of standards
controlling the theory or 
technique’s operation

• 5. Whether the theory or 
technique has attracted 
widespread acceptance 
within a relevant scientific 
community



“Junk” science
• National epidemic of faulty forensic 

science

• Judges have largely disregarded Daubert
in criminal cases

• 1. E.G. “Gerry” Morris: Flawed Science in 
the Courtroom. Is Excluding it Really that 
Difficult?, THE CHAMPION, Nov. 2015.

• 2. Janis C. Puracal and Aliza B. Kaplan: 
Science in the Courtroom: Challenging 
Faulty Forensics, THE CHAMPION, Jan.-
Feb. 2020.

• 3. Aliza B. Kaplan and Janis C. Puracal, 
It’s not a Match: Why the Law Can’t Let Go 
of Junk Science. ALBANY LAW REVIEW, Vol 
81:3, 895. 

• 4. Brandon L. Garrett, Unpacking the 
Source of Error in Forensic Evidence, THE
CHAMPION, June 2021.



2009 NAS Report
• 2009 NAS released 

groundbreaking report on the 
state of forensic science in 
courtroom

• Except for nuclear DNA analysis, 
no forensic method has been 
thoroughly shown to have capacity 
to connect forensic evidence to 
specific individuals/sources

• Report concluded significant 
problems with scientific validation 
of bitemark, hair, fingerprint, 
firearm and toolmark 
identification



2016 PCAST Report
• PCAST 2016 Report reemphasized 

weaknesses continued to plague 
forensic science

• Many forensic methods lack 
validation studies

• PCAST opposed by DOJ, FBI, and 
the National Association of 
District Attorneys



• Courts are not performing “gate-
keeping” function

• Expected “sea change” in the 
admissibility of faulty forensic 
science did not materialize

• Little change in law to prevent 
admissibility of faulty forensic 
science

• Instead, courts are leaving 
“scientific validity” 
determinations in hands of the 
jury and cross-examination by 
defense counsel

• Courts turn blind eye to advances 
in science insisting on precedent

• Appellate courts more willing to 
question admissibility of scientific 
evidence in civil cases

• Vast majority of reported opinions 
in crim. cases show courts rarely 
exclude or restrict expert 
testimony offered by prosecutors

• Courts more willing to exclude or 
restrict expert testimony offered 
by the defense



Problem areas
• Problem areas:

• DNA Analysis of complex 
mixtures

• Bitemark analysis
• Latent fingerprint analysis

• Firearms analysis

• Footwear analysis

• Hair analysis



Approach to E
• A. Objection Nutshell
• B. Relevance/Prejudice
• C. Character/Bad Acts
• D. Opinion Testimony
• E. Hearsay



Approach to Hearsay

1. Is there a 
statement under 

FRE 801(a)?

2. Is statement 
offered for its 

truth under FRE 
801(c)(2)? 

3. Is statement 
not hearsay under 

FRE 801(d)?

4. Does statement 
fall into an 

exception under 
FRE 803 or 804?

5. Does statement 
violate 

Confrontation 
Clause?

Presenter Notes
Presentation Notes




Hearsay-Definition
FRE 801(c)
1. A declarant’s 
2. Out of court 
3. Statement
4. Offered for the truth of the matter 
asserted 
FRE 801(c)(1); FRE 801(c)(2) 



Not for Truth of the Matter 
Asserted- FRE 801(c)(2) 
• Course of 
investigation

• Effect on 
hearer/reader

• Knowledge
• Impeachment 



Course of investigation-Highly 
Abused by G
• Statement not hearsay 
if offered to show why 
investigation 
undertaken

• Course of investigation 
subject to FRE 403 
analysis 

• Testimony that 
Officer acted on 
information received 
should suffice



Hearsay Exclusions-FRE 801(d):  
Declarant/Witness Prior Statements, 
and Opposing Party Statements



Hearsay Exclusions: FRE 801(d)-
Declarant-Witness Prior Statement
• FRE 801(d)(1)(A): Prior 

inconsistent statement given 
under oath and subject to c/e

• FRE 801(d)(1)(B): Prior 
consistent statement offered 
to rebut claim of recent 
fabrication

• FRE 801(d)(1)(C): Statement of 
identification



Hearsay Exclusions: FRE 801(d)(2)-
Opposing Party Statements
• FRE 801(d)(2)(A): 
Personal statement

• FRE 801(d)(2)(B): 
Adoptive statement

• FRE 801(d)(2)(C): By 
authorized spokesperson

• FRE 801(d)(2)(D): By 
agent/employee

• FRE 801(d)(2)(E): By     
co-conspirator



FRE 801(d)(2)(e): 
Co-conspirator Stat
• Government must show 
that a conspiracy 
existed which involved 
the declarant and the 
defendant

• The statement must be 
during the course of a 
conspiracy, and 

• The statement must be in 
furtherance of the 
conspiracy



Furtherance of a Conspiracy
•Idle 
conversation is 
not sufficient.

•Casual 
conversation about 
past events not 
“in furtherance”



Hearsay Exceptions 

• FRE 803 –
Availability of 
declarant 
immaterial (23)

• FRE 804 – Declarant 
must be 
unavailable (5) 



Hearsay Exceptions: FRE 803
Availability Immaterial
• Present Sense Impression-FRE 

803(1)

• Excited Utterance-FRE 803(2)

• Then-Existing Mental, Emotional 
or Physical Condition-FRE 803(3)

• Statements made for Medical 
Diagnosis/Treatment-FRE 803(4)

• Recorded Recollection-FRE 803(5)

• Business Records-FRE 803(6

• Public Records-FRE 803(8)

• Absence of a Record-FRE 803(7), 
(10)



FRE 803(1): Present Sense 
Impression
Present Sense Impression

1. Statement describing 
event or condition

2. made while or 
immediately after 
declarant perceived 
it

• Statement must be nearly 
contemporaneous with 
incident

• Statement need not be 
startling



FRE 803 (2): Excited Utterance
• 1. Statement relating to 
a startling event or 
condition,

• 2. Made while the 
declarant was under the 
stress or excitement 
that it caused



FRE 803(3): Then Existing Mental, 
Emotional, Condition (State of Mind)
1. Statement describes 
state of mind (motive, 
intent plan), or 
emotional/physical 
condition of declarant 
at time made
2. Does not include 
statement of memory or 
belief

• Such a statement might be 
introduced to prove that 
declarant acted in 
accordance with stated 
intent 



Note: Statement of memory or 
belief excluded
• Statement of memory 
or belief excluded:

 “I’m scared”: OK

 “I’m scared because 
Joe Smith threatened 
me several days ago”: 
not OK



803(4): Statement for Purposes of 
Medical Diagnosis or Treatment
1. Statement is made for 

medical 
diagnosis/treatment

2. Statement would be 
reasonably relied 
upon by health care 
provider for treatment 
or diagnosis



Note: A statement that identifies 
perpetrator usually excluded
• Statement that 
assigns fault or 
identifies 
perpetrator usually 
excluded



FRE 803(6): Business Records 
• 1. Record made at or near the time, 
• 2. By, or from information transmitted by, a 

person with knowledge, 
• 3. If kept in the course of a regularly conducted 

business activity, 
• 4. Regular practice to keep such records



• 5. As shown by the testimony of the 
custodian or other qualified witness, or 
by certification

• 6. Opponent does not show that source of 
information or method of preparation 
indicate lack of trustworthiness



FRE 803(6): Business Records 
(cont.)
• Cannot be prepared 
in anticipation of 
litigation

• Lookout for 
hearsay within 
hearsay

Presenter Notes
Presentation Notes




FRE 803(8): Public Records
• 1. Records setting forth 
activities of a public office 
or agency, or

• 2. matters observed in the 
course of official duties

• 3. may be admitted 
unless opponent shows 
lack of trustworthiness

• Cannot be prepared in 
anticipation of litigation

• Lookout for hearsay 
within hearsay



Note:  Law Enforcement 
Exclusion
• FRE 803 (8) bars the 
prosecution in a criminal 
case from introducing factual 
findings resulting from an 
investigation

• The defendant, however, 
can use these factual 
findings



FRE 803 (7), (10): Absence of 
Record
• Absence of entry may 
prove non-occurrence.  
FRE 803(7), (10).

• Unless opponent shows 
lack of trustworthiness

• Examples:
Failure to file tax return
Failure to obtain 
firearms license.
Certificate of non-
existence of immigration 
records.



Hearsay Exceptions: FRE 804
Declarant Unavailable 
• Dying Declaration-FRE 
804(b)(2)

• Statement Against 
Interest-FRE 804(b)(3)



FRE 804(b)(2): Dying Declaration
1. Homicide case
2. Made while declarant 
believed death was 
imminent
3. Concerning cause of 
death



FRE 804 (b)(3): Statement 
Against Interest
• 1. Statement against 
interest

• 2. Contrary to declarant’s 
pecuniary or proprietary

• 3. Subjects declarant to 
civil or criminal liability 

• If declarant inculpated 
but offered to exculpate 
accused, need 
corroborating 
circumstances “clearly 
indicative of 
trustworthiness.”



Compare: 
Party Admissions
1. Must be made by the 

party against whom 
they are being used

2. Do not have to be 
against interest when 
made

3. Declarant can be 
available

Statement Against Interest 
1. Can be made by anyone, 

party or not

2. Must be against interest 
when made

3. Declarant must be 
unavailable



FRE 806: Attacking and 
Supporting Declarant Credibility
• Hearsay or non-hearsay statements (such as co-
conspirator statements) can be attacked and 
supported like any other testimony

• Party against whom offered may call declarant as 
witness and examine concerning statement as if on 
cross



Note
• A hearsay objection will 
not preserve a 
confrontation clause 
challenge
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