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STATEMENT OF INTEREST!

The National Association of Criminal Defense Lawyers is a nonprofit
professional bar association that works on behalf of criminal defense attorneys to
ensure justice and due process for the accused. Founded in 1958, NACDL is the
only nationwide professional bar association for criminal defense lawyers. Its more
than 10,000 direct members (and many more affiliates) include private criminal
defense lawyers, public defenders, military defense counsel, law professors, and
judges.

NACDL 1is dedicated to advancing the proper, efficient, and just
administration of justice. Each year, NACDL files amicus briefs in the Supreme
Court of the United States and other courts confronting questions of broad
importance to criminal defendants, criminal defense lawyers, and the criminal justice
system as a whole. NACDL is committed to reducing the overcriminalization that
plagues the federal criminal justice system. It regularly opposes overbroad
interpretations of criminal laws and has filed multiple amicus briefs regarding the
interpretation of the mail and wire fraud statutes. Thus, NACDL has a particular
interest in directing the Court’s attention to the flaws in the government’s

interpretation of those statutes in this case.

'No party’s counsel authored this brief in whole or part. No party, party’s counsel,
or person other than amicus curiae and its counsel contributed money to fund the
brief’s preparation or submission. The parties consent to the filing of this brief.
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The American Board of Criminal Lawyers was founded in 1978 as a national
legal honorary society for highly accomplished criminal defense trial lawyers.
Admission is by invitation only and requires substantial major felony trial
experience and exceptional recommendations from distinguished jurists and current
Fellows. ABCL is committed to the preservation and free exercise of fundamental
freedoms for all those accused of criminal conduct. Overbroad interpretations of
criminal statutes threaten those freedoms and deprive the people of the fair notice
the rule of law demands. ABCL submits this brief to emphasize the dangers inherent
in the government’s boundless theory of property fraud.

PRELIMINARY STATEMENT

This brief addresses the narrow question of the meaning of property under the
mail and wire fraud statutes. The district court incorrectly held that by using deceit
to gain admission to universities, Mr. Wilson deprived them of property. If affirmed,
this ruling will establish dangerous precedent that will allow prosecutors to turn

ordinary deception into federal crimes. It should be reversed.

ARGUMENT

I. THE FRAUD STATUTES PROTECT ONLY TRADITIONAL CONCEPTS OF
PROPERTY

The mail and wire fraud statutes codified the “common understanding” of

fraud as “‘wronging one in his property rights by dishonest methods or schemes.’”

McNally v. United States, 483 U.S. 350, 358 (1987) (emphasis added). Those

2
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statutes “protect[ | property rights only.” Cleveland v. United States, 531 U.S. 12,
19 (2000). “They bar only schemes for obtaining property.” Kelly v. United States,
140 S. Ct. 1565, 1574 (2020).

A deprivation of intangible rights is not “property fraud.” Kelly, 140 S. Ct. at
1571. Time and again, the Supreme Court has reiterated that property fraud reaches
only those interests that have “long been recognized as property” at common law
and in the Court’s precedents. Carpenter v. United States, 484 U.S. 19, 26 (1987)
(exclusive use of confidential business information long recognized as property);
Pasquantino v. United States, 544 U.S. 349, 355-56 (2005) (right to collect unpaid
taxes long recognized as property); McNally, 483 U.S. at 355 (“intangible rights to
honest and impartial government” not property); Cleveland, 531 U.S. at 23
(discretion in issuing licenses to operate video poker machines not property); Kelly,

140 S. Ct. at 1573 (corruptly exercising the right to allocate access to toll lanes not

property).>

2 This is consistent with the Court’s interpretation of property in other contexts. See
Sekhar v. United States, 570 U.S. 729, 742 (2013) (Alito, J., concurring)
(“government employee’s right to make ... a recommendation is not property”
under Hobbs Act); Lines v. Frederick, 400 U.S. 18, 20 (1970) (per curiam) (“accrued
vacation pay” not property under the Bankruptcy Act); Senn v. Tile Layers
Protective Union, 301 U.S. 468, 482 (1937) (“hoped-for job is not property”
protected by the Due Process Clause); United States v. Chandler-Dunbar Water
Power Co., 229 U.S. 53, 76 (1913) (power company’s interest in “water power
inherent in the falls and rapids of the river” not property under Takings Clause).

3
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This Court and others draw the same line between “property” and “intangible
rights.” See United States v. Czubinski, 106 F.3d 1069, 1075-76 (1st Cir. 1997)
(invoking precedent and “good sense” to hold that “mere[ly] browsing” confidential
information not property fraud); McEvoy v. Travel Bureau, Inc. v. Heritage Travel,
Inc., 904 F.2d 786, 792 (1st Cir. 1990) (“intangible interest” in “regulat[ing] the
airline industry” not property); United States v. Ochs, 842 ¥.2d 515, 526-27 (1st Cir.
1988) (rejecting effort to reframe intangible right to honest services as a property
right); United States v. Yates, 16 F.4th 256, 266 (9th Cir. 2021) (“intangible right”
to “accurate information” not property); United States v. Takhalov, 827 F.3d 1307,
1319 (11th Cir. 2016) (patron’s control over decision “to come into a bar” not
property); United States v. Sadler, 750 F.3d 585, 591 (6th Cir. 2014) (“the ethereal
right to accurate information” not property); United States v. Shotts, 145 F.3d 1289,
1297 (11th Cir. 1998) (“license to operate a bail bonds business” not property);
United States v. Henry, 29 F.3d 112, 115 (3d Cir. 1994) (“interest in having a fair
opportunity to bid for something”™ not property); United States v. F.J. Vollmer & Co.,
1 F.3d 1511, 1521 (7th Cir. 1993) (government “regulatory interest in the disposition
of firearms” not property); Lancaster Cmty. Hosp. v. Antelope Valley Hosp. Dist.,
940 F.2d 397, 406 (9th Cir. 1991) (“market share” not property); United States v.
Kato, 878 F.2d 267, 269 (9th Cir. 1989) (discretion in issuing pilot’s licenses not

property); Toulabi v. United States, 875 F.2d 122, 126 (7th Cir. 1989) (“the public’s
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interest in the fair and impartial administration of its laws” not property); United
States v. Baldinger, 838 F.2d 176, 179 (6th Cir. 1988) (competitor’s “good will” not
property); United States v. Murphy, 836 F.2d 248, 254 (6th Cir. 1988) (“right to
accurate information” for issuing “bingo permits’” not property).

The test for identifying property relies on precedent and common sense.
Interests long recognized as property at common law and in common speech satisty
that test; those that “stray from traditional concepts of property” and ordinary
understanding do not. Cleveland, 531 U.S. at 24. That test ensures that no person
i1s convicted of property fraud unless “‘his case is plainly within the statute.””
McNally, 483 U.S. at 360. Any theory of property unmoored from tradition and
ordinary meaning “leaves its outer boundaries ambiguous” and must be rejected. /d.

I1. THE UNIVERSITIES LOST CONTROL OVER THE COMPOSITION OF THEIR
INCOMING CLASSES — NOT “PROPERTY”

The government’s theory alleges the mere loss of an intangible right, not
property. Mr. Wilson used deception to boost his children’s chances of admission
to the universities. The universities admitted Mr. Wilson’s children. Absent the
deception, the universities may have admitted different students, but Mr. Wilson
deceived them into inviting Ais children onto campus. In doing so, he deprived the
universities of the prerogative to choose their students without interference.

Precedent and common sense make clear that what the universities lost was

not property. In deciding which students make up their incoming classes, they were

5
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exercising their “intangible rights of allocation.” Cleveland, 531 U.S. at 23. And
“rights of allocation, exclusion, and control” are not among the “traditional concepts
of property.” Id. at 23-24.

Analyzing the question in the context of due process, courts have concluded
that admitted students do not have a property interest in enrolling in and attending
academic programs. See Unger v. Nat’l Residents Matching Program, 928 F.2d
1392, 1397 (3d Cir. 1991) (rejecting claim that student had ““a property interest in
the pursuit and continuance of her graduate medical education™); Szejner v. Univ. of
Alaska, 944 P.2d 481, 486 (Alaska 1997) (““A person does not have a property
interest in admission to graduate school.”).? A panel of the Ninth Circuit also found
no “legal authority to support” the argument that students have a property interest in
“access to educational and athletic programs to which they have been admitted.”
Does [ through 16 v. U.S. Dep’t of Homeland Sec., 843 F. App’x 849, 852 (9th Cir.
2021) (unpublished). And the courts divide on whether even a student admitted and

enrolled in a public university has a property interest in her continued education.*

3 See also Martin v. Helstad, 699 F.2d 387, 389-90 (7th Cir. 1983) (refusing to
resolve the question); id. at 392 (Coffey, J., concurring) (admitted student lacked
“property interest in admission to law school”).

* Compare Regents of Univ. of Mich. v. Ewing, 474 U.S. 214, 229 (1985) (Powell,
J., concurring) (student’s “claim to a property right [in continued enrollment] is
dubious at best”); Hennessy v. City of Melrose, 194 F.3d 237, 249 (1st Cir. 1999)
(claim to “property interest in continued enrollment” is “dubious”); Doe v. Purdue
Univ., 928 F.3d 652, 660 (7th Cir. 2019) (student lacked “property interest in his
continued enrollment” absent “specific contractual promise™); Charleston v. Bd. of

6
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If courts balk at treating a student’s interest in admission as property for due-process
purposes, it is hard to see how a university’s control over allocating admissions
generally can be property for criminal purposes.

The concept of property under the law of trespass also undermines the
government’s theory. There is no trespass — “no invasion of a legally protected
interest in property” — if the owner consents to the entry. Desnick v. Am. Broad.
Cos., 44 F.3d 1345, 1353 (7th Cir. 1995). That is true even if the consent was
“procured by fraud.” Id. at 1351; Restatement (Second) of Torts §892A (1979). A
lie on a résumé does not transform ““a successful job applicant into a trespasser the
moment she enters the employer’s premises to begin work.” Food Lion, Inc. v. Cap.
Cities/ABC, Inc., 194 F.3d 505, 518 (4th Cir. 1999). The lie deprives the employer
of control over the composition of its workforce, but it does not interfere in any
property interest. See id.

The same is true here. Mr. Wilson tricked the universities into inviting his
children onto university property. That deception “was not an interference with the

ownership or possession of [property].” Desnick, 44 F.3d at 1353. And it certainly

Trs. of Univ. of lll. at Chi., 741 F.3d 769, 772 (7th Cir. 2013) (students lack “a stand-
alone property interest in an education at a state university”), with Haidak v. Univ.
of Mass.-Amherst, 933 F.3d 56, 65 (1st Cir. 2019) (treating enrolled student’s
“entitlement to a public education as a property interest”); Harris v. Blake, 798 F.2d
419, 422 (10th Cir. 1986) (state law promising university education to all who pay
gave enrolled student property interest in continuing education).

7
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was not a deprivation of property. It was, at most, an interference with the
universities’ freedom to associate with students of their choosing.

III. THE “RIGHT-TO-CONTROL” THEORY CANNOT SALVAGE THE PROPERTY
FRAUD CONVICTIONS

The so-called “right-to-control” theory of property fraud — which posits that a
deprivation of the right to control can itself be property fraud — cannot salvage these
convictions. The theory does not apply here and, even if it did, is doctrinally
unsound.

A.  The Theory Does Not Apply

Property fraud requires that the property at issue be the “ ‘object of the fraud.””
Kelly, 140 S. Ct. at 1573 (emphasis added). Mr. Wilson’s object was not the
university’s decision-making process; it was admission for his children. The
government does not allege that Mr. Wilson commandeered the admissions office
or hacked the admissions website to handpick incoming freshmen. There can be no
property fraud where, as here, “the loss to the victim is only an incidental byproduct
of the scheme.” Id.

B.  The Theory Cannot Be Reconciled with Supreme Court and Other
Precedent

The right-to-control theory conflicts with Cleveland. The Court held that
allocating licenses to operate video poker machines was a regulatory power, not a
property interest. 531 U.S. at 23. It rejected the analogy to “a franchisor’s right to

select its franchisees.” Id. at 24. That right, the Court explained, “derives from” an
8
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underlying property interest, like “a trademark, brand name, [or] business strategy.”
Id. The “authority to select video poker licensees rests on no similar asset.” Id. If
the right-to-control theory were correct, the right to select licensees would itself be
property, and no underlying property interest would be necessary. Cleveland would
have come out the other way.

The right-to-control theory is also incompatible with McNally. There, the
Court reviewed convictions for a kickback scheme in which a company paid state
officials proceeds from a government contract. The Court held that honest services
were not property. It rejected the argument that the officials’ “failure to disclose
their financial interest” to government decision-makers deprived the State of
property. 483 U.S. at 361 n.9. The right-to-control theory ignores McNally’s
teaching because a “failure to disclose” material information is, by definition, a
deprivation of a right to control. See Neder v. United States, 527 U.S. 1, 16 (1999)
(material statement is one that “has ‘a natural tendency to influence, or is capable of
influencing,”” a decision (brackets omitted)). Under the right-to-control theory,
anyone who lied to buy something at full price would be guilty of property fraud
because the seller might have decided not to make the sale. The Sixth Circuit has
rejected the theory on that basis. See Sadler, 750 F.3d at 590-91.

This Court has sharply criticized cases that “stretched to find more ingenious

theories of property loss” to evade McNally’s holding. Ochs, 842 F.2d at 523. The
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right-to-control cases are guilty of just that. In United States v. Wallach, 935 F.2d
445 (2d Cir. 1991), for example, a corporate director obtained government contracts
in exchange for kickbacks. The court reasoned that, because “information” is
valuable to making economic decisions, withholding information can be property
fraud. /d. at 462-63. That reasoning does what this Court condemned in Ochs — it
“let[s] in through the back door the very prosecution theory that the Supreme Court
tossed out the front.” 842 F.2d at 527.°

Finally, the right-to-control theory is an “impermissible ‘end-run’ around”
Skilling v. United States, 561 U.S. 358 (2010). Yates, 16 F.4th at 267. The
government charged Skilling, a former Enron executive, under 18 U.S.C. § 1346,
which was enacted after McNally to prohibit schemes “to deprive another of the
intangible right of honest services.” Skilling’s lies about Enron’s performance

deprived investors of valuable information about the company’s worth. 561 U.S. at

> The government’s other cases do the same thing, and many trace their roots to the
very cases this Court condemned in Ochs. Compare, e.g., United States v. Welch,
327 F.3d 1081, 1108 (10th Cir. 2003) (citing United States v. Fagan, 821 F.2d 1002,
1011 n.6 (5th Cir. 1987)), with Ochs, 842 F.2d at 525-26 (criticizing Fagan). Some
cases also embrace the right-to-control theory based on dictum in McNally that noted
the jury in that case had not been instructed “that to convict it must find that the
Commonwealth was deprived of control over how its money was spent.” 483 U.S.
at 360. That observation, those cases say, means that the convictions in McNally
would have been valid if that instruction had been given. See, e.g., United States v.
Gray, 405 F.3d 227, 234 (4th Cir. 2005); United States v. Madeoy, 912 F.2d 1486,
1492 (D.C. Cir. 1990); United States v. Shyres, 898 F.2d 647, 652 (8th Cir. 1990).
Those cases ignore the rest of the Court’s reasoning.

10
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369. The Court vacated the conviction and held that § 1346 criminalized only
bribery and kickback schemes because the statute would otherwise be
unconstitutionally vague. See id. at 408-09. The right-to-control theory evades that
limitation by requiring only “that some person or entity has been deprived of
potentially valuable economic information.” Wallach, 935 F.2d at 462-63. Because
he deceived the public about Enron’s true performance, Skilling would be guilty of
wire fraud under the right-to-control theory, even though he did not participate in
bribery or kickback schemes.

IV. THE GOVERNMENT’S THEORY OF PROPERTY FRAUD HAS NO LIMITING
PRINCIPLE

The government’s theory of property fraud is boundless. “[Tlhe term
‘property’ plainly does not reach everything that a person may hold dear.” Sekhar
v. United States, 570 U.S. 729, 740 (2013) (Alito, J., concurring). Yet that is the
result of the government’s theory.

Consider a student who accepts a binding “early decision” offer from one
school but backs out after being admitted to his dream school. He hurt the school’s
“yield” (ratio of enrollments to acceptances) and thus its rankings. Or take the child
who pretends to be friends with a classmate to use her swimming pool, or the
journalist who lies about his identity to investigate a lead. The government’s theory
makes felons of them all. As Judge Easterbrook put it, “any theory that makes

criminals of cheaters raises a red flag.” United States v. Walters, 997 F.2d 1219,

11
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1225 (7th Cir. 1993). A theory that makes criminals of students, children, and
journalists for engaging in these sorts of everyday activities is even more
problematic.

The government’s theory also violates “the ancient rule that the law must
afford ordinary people fair notice of its demands.” Wooden v. United States, 142 S.
Ct. 1063, 1082 (2022) (Gorsuch, J., concurring). That notice must come in advance,
not in an indictment. And it must be set forth “in language that the common world
will understand.” McBoyle v. United States, 283 U.S. 25, 27 (1931). The
government’s unbounded theory of property offers no notice at all, and a “pledge] ]
to use prosecutorial discretion wisely” is no substitute. Walters, 997 F.2d at 1224.

The government’s refusal to offer a limiting principle to its theory of property
fraud shows that it has none. Its approach exacerbates the growing problem of
overcriminalization within the federal criminal justice system, sweeping in innocent
conduct and “a vast array of conduct traditionally policed by the States.” Cleveland,
531 U.S. at 27. This Court should refuse to stretch the United States Code that far.

CONCLUSION

Mr. Wilson’s convictions relying on 18 U.S.C. §§1341 and 1343 should be
vacated and the case remanded with instructions to enter a judgment of acquittal on

Counts One, Six, Eight, and Nine.
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