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INTEREST OF AMICI CURIAE

The National Association of Criminal Defense Lavwg/€¢INACDL”) works
to advance the mission of the nation’s criminaledst lawyers to ensure justice
and due process for persons accused of crime @r atfisconduct. NACDL
providesamicusassistance on the federal and state level in ¢haepresent issues
of importance to criminal defendants, criminal deke lawyers, the criminal
justice system as a whole, and the proper anda@ministration of criminal
justice.

The Center for Competitive Politics (“CCP”) is amprofit organization
that seeks to educate the public about the effeict®oney in politics, and the
benefits of a more free and competitive electoracess. CCP works to defend
the constitutional rights of speech, assembly, etdion through legal briefs and
academic studies.

PRELIMINARY STATEMENT

NACDL agrees with the Statement of Jurisdictiong thtatement of the

Issues, and the Statement of the Case in the Bfiéppellant. NACDL also

! Pursuant to Federal Rule of Appellate Procedute)28ll parties have consented
to the filing of thisamicusbrief. Pursuant to Federal Rule of Appellate Pdoce
29(c)(5), Amicus CuriaeNational Association of Criminal Defense Lawyers
hereby certifies that no counsel for a party awgtidhis brief in whole or in part;
that no party or counsel for a party contributedheyothat was intended to fund
preparation or submission of this brief; and thatperson other than tremicus
curiag its members, and its counsel, contributed mohay was intended to fund
preparation or submission of this brief.

1
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agrees with Appellant’s Statement of Relevant Farctd Standard of Review.
NACDL will address only the District Court’s errames instructions with regard
to honest services fraud under 18 U.S.C. 88 1343346, and its mistaken
decision to admit evidence of legal campaign cbatrons in support of the
charges against Mr. Ring.

SUMMARY OF THE ARGUMENT
In Skilling v. United Stated.30 S. Ct. 2896 (2010), the Supreme Court held

that to prove “honest services” fraud under 18 0.S8. 1346, the government must
prove bribery. Id. at 2933. And inUnited States v. Sun-Diamond Growers of
California, 526 U.S. 398 (1999) , the Court made clear theby requires proof
that a “thing of value” was “give[n], offer[ed] gromise[d]” as ajuid pro quofor

an official act. Id. at 405. Therefore, to prove honest services frabd
government must show an “exchange” between a “thfngalue” and an act taken
in response. The District Court’s instructionghis case read this requirement out
of the statute, permitting the jury to convict MRing of honest services fraud
without a showing of anguid pro quo but on the basis of a unilateral “intent to
influence”. This error threatens to chill, or wersriminalize, an extraordinarily
broad range of conduct that is engaged in on & Basis by millions of Americans
— including not only lobbyists like Mr. Ring, buten and women in any business

who seek to “influence” customers through hospital—- and which has never
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been thought to be criminal.

In addition, campaign contributions may be madbuitd influence or even
as a “reward” for official actionCitizens United v. Fed. Election Commi80 S.
Ct. 876, 910 (2010)McCormick v. United State$00 U.S. 257, 272 (1991).
Nevertheless, the District Court allowed the gowsnt to introduce evidence of
such legal campaign contributions in support othiarges against Mr. Ring. The
prosecution then expressly invited the jury to ¢ohWir. Ring on the basis of this
legal conduct. This evidence should have beenudrd under Federal Rule of
Evidence 403. Its admission violated Mr. Ring'ghts under the First
Amendment, and threatens to chill or even crimmealithe making of
constitutionally protected campaign contributions.

ARGUMENT

Lobbyists like Kevin Ring seek to influence pubditficials and help shape
public policy in manners favoring their clients.t i$ illegal for a lobbyist to
provide a “thing of value” to an official in exchga for an official act, 18 U.S.C. §
201(b), or “for or because of” a particular officiact. 18 U.S.C. § 201(c).
However, it is not illegal to provide the same a#i with the same thing of value
when the gift is not tied to an official act, batgiven to “build a reservoir of good
will,” Sun-Diamond Grower$§26 U.S. at 405, or where the gift is given:

[lln the hope that, when . . . particular officiattions move to the
forefront, the public official will listen hard toand hopefully be

3
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swayed by, the giver’'s proposals, suggestions pamhcerns.

United States v. Schaffet83 F.3d 833, 842 (199%ee also Citizens United30
S. Ct.at 910 (“Ingratiation and access . . . are notugion.”)

Kevin Ring was tried for providing “things of vati— including meals and
entertainment — to public officials. He was notuged with bribery, but with
honest services fraud under 18 U.S.C. 88 1343 & 13Despite the Supreme
Court’s ruling inSkilling, 130 S. Ct. at 2933, the District Court allowed. Ring
to be convicted of honest services fraud abserticaving of thequid pro quo
required for bribery, but upon a showing of a ueital “corrupt intent to
influence” —i.e,, with no showing that he “g[ave], offer[ed], oropmise[d]”
anything to anyone “in exchange” for any officiat.aSun-Diamond Grower§26
U.S. at 405.

Not only did this violate Mr. Ring’s right to duarocess; it threatens to
criminalize a broad swath of conduct that is ndy ot illegal, but intrinsic to the
democratic process. The intent to “influence,eafby providing meals and other
entertainment, is ubiquitous in politics, and thestiict Court’s rulings here
threaten those who seek to influence public pokih jail.

The effort to “influence” is pervasive not only jpolitics, but also in
American business. Businesses seek to “influemcstomers, and salespeople

routinely entertain existing and potential cliemtish meals and other hospitality.
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Various federal and state laws prohibit briberythe commercial contexge.g. 15
U.S.C. § 78dd-2(a) (Foreign Corrupt Practices A&xl. Penal Code § 641.3
(commercial bribery), but if the District Court’silings — which blur the line
between theuid pro quorequired for bribery and a unilateral intent tofuence”
— are allowed to stand, millions of American menl asomen would face prison
for engaging in conduct that is essential to thans, and which has never been
thought to be illegal.

In addition, campaign contributions made to builluence or even as a
“reward” for official action are not only lawful,ub are protected by the First
Amendment. Citizens United 130 S. Ct. at 910McCormick 500 U.S. at 272.
Nevertheless, the District Court allowed the prosea to introduce evidence of
legal contributions to support its charges agaMst Ring. Not only does this
error violate Mr. Ring’s rights under the First Anggnent; it threatens to deter, or
even criminalize, constitutionally protected conduc

.  THE DISTRICT COURT FAILED TO REQUIRE THE
GOVERNMENT TO PROVE BRIBERY.

The criminal law — “[t]he state’s authority to degr freedom or even life
itself” — is “the most potent action any governmesdn take against the
governed.” Erik LunaThe Overcriminalization Phenomendy Am. U. L. Rev.
703, 714 (2005). Although a civil penalty may bestty, imprisonment is
“different in kind, rather than degree, from momgtdispossession, involving an

5
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incomparable denial of human dignity and autonomy.”at 714. In addition to a
loss of freedom, “[t]he convicted defendant anddbmmunity understand that the
state uses the criminal law to condemn publicly dffender, who experiences
shame because of the notoriety of his punishmekeihneth MannPunitive Civil
Sanctions: The Middleground Between Criminal AngllGiaw, 101 Yale L. J.
1795, 1808 (1992)see alsoLuna,supra 54 Am. U. L. Rev. at 713 (“convicted
offenders [are] viewed as outcasts subject to ksc@n”).

The stigma of a criminal judgment and “[t]he teleilmature of prison,”
William J. Stuntz,Substance, Process, And The Civil-Criminal LifeJ. of
Contemp. Legal Issues 1, 24 (1996), require thist thost awesome power be
exercised with care, and that individuals be subpkto criminal punishment only
when they violate clear proscriptions. A crimiséhtute that fails to “define the
criminal offense [1] with sufficient definitenesat ordinary people can
understand what conduct is prohibited and [2] mamner that does not encourage
arbitrary and discriminatory enforcement” violatee Due Process Clause and is
void for vagueness.Skilling v. United Statesl30 S. Ct. 2896, 2927-28 (2010)
(quotingKolender v. Lawsom61 U.S. 352, 357 (1983pee also United States v.
Bass 404 U.S. 336, 349 (1971) (citing “an instinctigkstaste against men
languishing in prison unless the lawmaker has lesaid they should”).

When a criminal statute applies to activity thattters First Amendment
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interests, courts must exercise “particular care” ensure that the statute
“provide[s] more notice and allow[s] less discratithan for other activities.”
United States v. Thoma864 F.2d 188, 194 (D.C. Cir. 198&ee also Nevada
Comm’n on Ethics v. Carriganl31 S. Ct. 2343, 2353 (2011) (Kennedy, J.,
concurring) (vague statute affecting First Amendmaterests “is an invitation to
selective enforcement; and even if enforcementndertaken in good faith, the
dangers of suppression of particular speech orceggmal ties may well be too
significant to be accepted”). Mr. Ring was a loishyand lobbying stands at the
core of the First Amendment’'s guarantees of fresesp and the right to petition
the government. While those protections do noermktto bribery, the proper
exercise of those rights must not be criminalizgdh® improper application of a
vague statute. Otherwise, vast amounts of conthaitare not criminal, have
never been thought to be criminal, and clearly khawt be criminal — for
example, a salesman taking a prospective customediriner in order to
“influence” the prospect to buy the salesman’s pobd— would expose millions
of Americans, in politics, government service, dmasiness, to the threat of
lengthy jail terms.

Here, the government argued to the jury that:

The defendant’'s job may have been to influence dbarse of

government policy, but the defendant’s job does emtitle him to

influence that policy by showering public officiailsith things of
value.
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Tr. 11/4/10 (a.m.) at 6:18-21. However, as thespcation conceded, “offering a
thing of value with an intent to build a reservofrgood will or with an intent to
cultivate a political friendship” is not illegalld. at 7-8;see Sun-Diamondb26
U.S. at 405Schaffer 183 F.3d at 842)nited States v. Ganind10 F.3d 134, 149
(2d Cir. 2007) (Sotomayor, J.) (“[B]ribery is natoped if the benefit is intended to
be, and accepted as simply an effort to buy favagemeralized goodwill from a
public official who either has been, is, or maydiesome unknown, unspecified
later time, be in a position to act favorably oe thiver’'s interests—favorably to
the giver’s interest. That describes legal lobgyin Therefore, it was critical in
this case for the District Court to define pregigble point at which legal lobbying
— including the provision of meals and entertaintnen build good will and
cultivate political friendships — crosses into lemp and honest services fraud. As
made clear by the jury’s manifest confusion on thiscise pointseeJ.A. 397
(question from jury asking “what are the critera fleciding when giving gifts are
legal or illegal”), the District Court failed to dso.

A. The Honest Services Fraud Statute Is Unconstitutically
Vague Unless Limited To Bribery, AsSkilling Requires.

As Congress turns increasingly to the criminal tawegulate conduct, the
phenomenon of “overcriminalization” has raised @nes across the political

spectrum. Reining in Overcriminalization: Assessing the Psyb| Proposing
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Solutions: Hearing Before the Subcomm. on Crimeyrofiem, and Homeland
Security of the H. Comm. on the Judiciat}1th Cong. 51, 65 (2010) [hereinafter
Overcriminalization Hearinp (statements of Brian W. Walsh, Heritage
Foundation, and Prof. Stephen F. Smith, Notre Daa& School). In the last
guarter-century, Congress has enacted new cri@anal at a rate of more than one
per week. John S. Baker, Heritage Foundatt@yisiting the Explosive Growth of
Federal CrimesLegal Memo No. 26 at 1-2 (June 16, 2008). Duting 109th
Congress (2005-2006) alone, legislators propos&dnédv non-violent offenses.
Brian W. Walsh & Tiffany M. JoslynWithout Intent (Heritage Foundation and
National Association of Criminal Defense Lawyerd.@pat 11-13.

It would be naive at best to believe that this -p@ll pace leaves the
opportunity (or reflects the political will) to dete the attention and consideration
necessary to ensure that new criminal laws arer @ded precise, and do not
threaten constitutional values. As Justice Sdais stated: “[w]e face a Congress
that puts forth an ever-increasing volume of lawgeneral, and of criminal laws
in particular. It should be no surprise that as #olume increases, so do the
number of imprecise laws.'Sykes v. United States31 S. Ct. 2267, 2288 (2011)
(Scalia, J., dissenting).

In the criminal arena, the consequences are “pdatly dire when

legislative language is vague, unclear, or confusthe misuse of governmental
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power unjustly deprives individuals of their phydic freedom.”
Overcriminalization Hearingat 55 (statement of Brian W. Walsh). Congresdiona
representatives have noted that many federal cairstatutes are “poorly defined,”
and “set[] traps for the uninformed, the unawared dhe naive.” Id. at 7
(statement of Rep. Conyers). Imprecise statutesowage arbitrary and
discriminatory enforcementKolender v. Lawsgn461 U.S. 352, 357 (1983);
Papachristou v. City of Jacksonvillé05 U.S. 156, 161 (1972), and vague federal
criminal statutes “have been stretched by prosesutdten with the connivance of
the federal courts, to cover a vast array of d@etiwineither clearly defined nor
intuitively obvious as crimes.” Harvey A. Silveatg, Three Felonies a Day: How
the Feds Target the Innocentxv (2009).

The honest services fraud statute, 18 U.S.C. $,1i84emblematic of these
problems. The statute was “rushed through,” Fr@nkRazzano and Kristin H.
Jones,Prosecution of Private Corporate Conduct: The Unaty Surrounding
Honest Services FraydBusiness Law Today, Vol. 18, No. 3 (January/Fabyru
2009), with minimal consideration, Daniel W. Hurstfail Fraud, the Intangible
Rights Doctrine, and the Infusion of State Law: é&rBuda Triangle of Sorts38
Hou. L. Rev. 297 (2001), by a Congress reacting twwell-publicized Supreme
Court decision addressing political corruption teapposedly dealt “a crippling

blow to the ability of Federal law to curtail pat&l corruption in the United

10
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States.” 133 Cong. Rec. E3240-02, 1987 WL 944184 (4, 1987) (remarks of
Rep. Conyers).

The resulting vague and uncircumscribed langudgthe statute “invites
abuse by headline-grabbing prosecutors in pursiitlocal officials, state
legislators, and corporate CEOs who engage in aagner of unappealing or
ethically questionable conduct.Sorich v. United Stated29 S. Ct. 1308, 1310
(2009) (Scalia, J., dissenting from denial of cedri). Prosecutors have brought
“honest services” cases against a variety of higifilp targets for a wide range of
conduct; but in the wake o8killing, many of these convictions have been
overturned:

In the midst of Enron Corporation’s highly pubked bankruptcy, the
company’s President and COO was indicted for hosestices fraud and accused
of defrauding shareholders by manipulating Enroaricial statements in order to
increase his own compensatio8killing, 130 S. Ct. at 2908. On appeal, he argued
that the honest services fraud statute, 18 U.SX349, is unconstitutionally vague

because it “does not adequately define what behawvibars,” and because its

? See, e.g., Black v. United State80 S. Ct. 2963 (2010) (newspaper magnate and
owner of Chicago Sun Timed)nited States v. Ford39 F.3d 718 (6th Cir. 2011)
(Tennessee state senatddpited States v. Brund61 F.3d 733 (2nd Cir. 2011)
(Majority Leader of New York Senatd)nited States v. Siegelmav0 F.3d 1159
(11th Cir. 2011) (Alabama governob)nited States v. Riley21 F.3d 312 (3d Cir.
2010) (mayor of Newark)Jnited States v. HereimB96 F. App’x 433 (9th Cir.
2010) (wealthy small business ownddnited States v. Harris388 F. App'x 608
(9th Cir. 2010) (former city councilman and mayor).

11
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“standardless sweep . . . facilitate[s] opportunisind arbitrary prosecutions.”
Skilling, 130 S. Ct. at 2928. The Supreme Court agredddhats face, the statute
raises due process concerns, but applied a savmggraction limiting the statute’s
reach to bribery and kickback schemdd. at 2931. The Court made clear that
“no other misconduct falls within § 1346’s provirtdd. at 2933.

B. The District Court Failed to Require The GovernmentTo
Prove Bribery.

In Sun-Diamondthe Supreme Court addressed the question whecisply,
the gift of “things of value” to a government ofitbecomes criminal. The Court
found that gifts may legally be given to an officikased on his official position
and not linked to an identifiable act” taken, obttaken, by the official. 526 U.S.
at 406-07. As th&un-DiamondCourt held, gifts to an official become criminal
only when they are linked to particular officiatscld. at 404-05, 408. Th8un-
DiamondCourt also took note of the “distinguishing featufreat makes bribery so
much more serious than gratuities —gad pro quo or the exchange of a thing of
value for an official act.Id. at 404-05. An illegal gratuity, by contrast, ‘yna
constitute merely a reward for some future act thatpublic official will take . . .
or for a past act that he has already taked. at 405.

In sum, Sun-Diamonddifferentiates three different scenarios in whanh
individual provides a “thing of value” to a goverant official:

1. When the “thing of value” is given not in connectiaith a

12
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particular official act, but merely “to build a e¥soir of
goodwill that might affect one or more of a multieu of
unspecified acts,” there is no crime;
2.  When the same individual provides the same “thiingatue” to
the same official as a “reward” for “some particutficial
act,” he violates the gratuities statdite8 U.S.C. §201(c); and
3.  When the same individual provides the same “thiihgatue” to
the same official “in exchange for an official aet i.e., where
there is aquid pro quobetween the thing of value and the
official act — he commits bribery.
Sun-Diamongd526 U.S. at 405see also United States v. Kerbp0 F.3d 257, 281
(3d Cir. 2007) (“bribery may not be founded on arenmtent to curry favor. . . .
There is a critical difference between bribery gederalized gifts provided in an
attempt to build goodwill”) (citingsunDiamond. Scenario (1) — as conceded by
the government in this case, Tr. 11/4/10 (a.m%:28-8:10 — is not illegal. And
the crucial factual distinction between scenar®ysafid (3) i(e., between a gratuity
and a bribe) is the difference between a “rewasd,bne hand, and an “exchange,”
or quid pro qug on the other.
Even where a thing of value is linked to a patticwfficial act, in order to
prove bribery, the government must show that thkalje between gift and act

involved an exchange, rather than a mere unilateralard.” SinceSkilling limits

honest services fraud to bribery, @an-Diamondholds that gifts meant to “build

* It is not, however, illegal to provide campaigmtibutions as a “reward” for
official acts. Sees§ I, infra.
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a reservoir of good will” and even a “reward” far afficial act are insufficient to
show bribery, it necessarily follows that the gft“things of value” to an official
to build goodwill, or even as a reward for a pafac act, are insufficient to
support a conviction for honest services fraud.

For example, if a lobbyist gives expensive spbdsets to an official, who
then takes an act favorable to the lobbyist’'s tli¢here is no gratuity absent
additional evidence that the gift was a ‘“rewardt fine act, rather than a
generalized attempt to “curry favorSun-Diamon@d526 U.S. at 405. And absent
still further evidence of an “exchange” between diife and the act, these facts do
not permit a conviction for bribery und&un-Diamond or for honest services
fraud underSkilling. The same is true where a salesman entertairsteatal
customer who then buys the salesman’s product +e tte;n be no honest services
fraud absent proof of @uid pro quo

Even if, as the District Court found here, théobry statute’s prohibition on
“offer[ing]” a bribe means that the offeror may benvicted whether or not the
official agreesto an exchangé)nites States v. Rin@68 F. Supp. 2d 302, 308-09,
such an exchange must be proposed, understoogtemdato before bribery can be
shown. Otherwise, the bribery statutqisid pro quoor “exchange” requirement
would be meaningless. TI&in-DiamondCourt made clear that even if the giver

of a thing of value hopes or even intends thaiftewill result in some particular
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official action, that mere unilateral intent or leois insufficient to elevate the gift
to a bribe. 526 U.S. at 405. Even if a “thingvafue” is conveyed to an official in
connection with a particular official act, absehe trecipient's agreement —
explicit or implicit — to the exchange, or, at leathe offeror's proposal of an
exchange, the gift can be, at most, a mere uralateeward” (and therefore a
gratuity) rather than an “exchange” (and thus bd)ri

The District Court’s instructions in this caselddi to preserve this crucial
distinction. The court instructed the jury thawv]fien a public official acts to
enrich him or herself through his or her office diycepting things of value, he or
she acts against the public’s expectation thatrlshe will work for, and serve, the
public welfare.” J.A. 368. However, as discusabdve, to prove bribery it is not
sufficient merely to show that an official has “ehfed] him or herself” — there
must be an “exchange.”

The District Court went on to instruct the juryatha quid pro quowas
required, but eliminated the “exchange” requiremieytfocusing solely on Mr.
Ring’s unilateral intent. It instructed the juryat it could convict Mr. Ring of
honest services fraud if it found that he “interij[é0 receive an official act in
return” for a thing of value, or “intend[ed]” thatpublic official “realize or know
that he or she is expected, as a result of regeithis thing of value, to exercise

particular kinds of influence or decision-making lienefit the giver as specific
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opportunities to do so ariseld.

By focusing solely on the defendant’s intent, ancitting any requirement
that the government prove an agreement — expliamglicit — to an exchange,
or even that that the defendant offered one, tmsgruction allowed the jury to
convict Mr. Ring for honest services fraud uporhaveing of something less than
bribery —i.e., gifts given to build goodwill or as a mere “rewdrrather than an
“‘exchange.” See Schafferl83 F.3d at 841 (gratuity requires only “one-way
nexus,” but bribery requires “two-way nexus”).

The flaw in the District Court’s instruction is menstrated by the example
of an individual who takes a public official or patial customer to dinner in the
hope, and with the intent, that in exchange fordimmer, the official or potential
customer will take action favorable to the indivatlu The District Court’s
instruction would stretch to this individual evdrhe never expresses his hope or
intent, and where the official or potential custoraéends and leaves the dinner
believing that the individual is merely attemptitag“curry favor,” and then takes
no action because of the dinner. In such a casecrystal clear that no one has
“give[n], offer[ed] or promise[d]” anything of vak) or “demand[ed], s[ought],
receive[ed], accept[ed], or agree[d] to receiveytamg of value, as required by
the express language of the bribery statute, 183J%201(b). Nevertheless, even

though it is clear that no bribery occurred, thatit Court’s instruction would
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permit the individual to be convicted of honestvgas fraud, contrary t8killing.

The District Court’s suggestion, Tr. 8/13/09 at:A253:8, 62:21-63:1,
64:22-24 see also Ring768 F. Supp. 2d at 307, that where a defendaritasged
with conspiracy to commit honest services fraud, dbvernment need only prove
the defendant’s intent, and need not prove any affeor agreement to anyuid
pro quq misses the mark. In this case, this instructvas provided to the jury not
only on the conspiracy count, but also on the sultiste honest services counts.
J.A. 378. Moreover, the District Court’'s suggestihat the defendant’s intent
alone suffices to support an honest services chomibecause 88 1343 and 1346
criminalize “schemes,” 768 F. Supp. 2d at 308-09yves too much. Were the
District Court’s reading correct, the lobbyist/saten described above (who
entertains an official or potential customer wikie tunexpressed, and ultimately
unfulfilled, hope and intent that that person wélke favorable action) would be
liable under 81343 to a punishment of as much ageaés in prison for wire fraud
were he, for example, to telephone a restauramiake a dinner reservation.

This flaw in the instructions was particularlytaal in this case which, as
the District Court found, presented “novel” and frigadicated” questions
concerning legal versus illegal lobbying and thespcution of a lobbyist for
providing things of value to a public official wiht an explicitquid pro quo

where a jury is not asked to determine the culggbif the public official. Tr.
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10/26/11 at 72:23%ee also idat 61:3-10, 61:20-62:1; 67:13-20. Lobbying gaes t
the heart of the First Amendment's guarantees @ fspeech and the right to
petition the governmentSee United States v. Harrjs347 U.S. 612, 635 (1954)
(Jackson, J., dissenting); William V. Luneburg &ohllas M. Susmar,obbying
Disclosure: A Recipe for ReforB3 J. LEGIS. 32, 35 (2006). Unless carefully
circumscribed as required I8killing, the vague honest services statute threatens to
allow “abuse by headline-grabbing prosecutors” seglkcriminal penalties for
“any manner of unappealing or ethically questioeabl— or even merely
unpopular — conduct. Sorich 129 S. Ct. at 1310 (Scalia, J., dissenting from
denial of certiorari).

By permitting Mr. Ring to be convicted of honestinsces fraud with no
showing that he “g[ave], offer[ed], or promise[dfhy quid pro qug or that any
official accepted such a proposal, explicitly orpimitly, the District Court
allowed the jury to find honest services fraud abse showing of bribery, in
violation of Skilling. The court’s instructions are an invitation tdiaary and
discriminatory enforcement of the honest servidatute. The practices engaged
in by lobbyists —e.g, entertaining officials with expensive meals apdring
events and providing them with campaign contrilmgie— are certainly offered
with the intent to influence official policy, anday be unappealing to the average

American, or to individuals who disagree with tleuges for which an individual
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lobbies. But absent@uid pro qug these practices do not constitute brib&yn-
Diamond 526 U.S. at 405, and therefore do not constiaieest services fraud.
Skilling, 130 S. Ct. at 2933.

The same is true in the commercial context. Adogrdo Skilling, a
salesman may entertain a prospect with the hopénéerat of receiving business in
return, but absent evidence that he “g[ave], odi@f[or promise[d]” anything of
value “in exchange” for that business, there camddonest services fraud. By
ignoring this crucial limitation, the District Cdig ruling would have disastrous
and absurd consequences for the business communitye District's Court
interpretation would make felons of businessmen \ehgage in activities as
commonplace and innocuous as buying Girl Scout iesokrom a valued
customer’s daughter.

. THE DISTRICT COURT ERRED IN ADMITTING EVIDENCE

OF LEGAL AND CONSTITUTIONALLY PROTECTED
CAMPAIGN CONTRIBUTIONS.

In McCormick v. United State$00 U.S. 257, 272 (1991), the Supreme
Court made clear that “[w]hatever ethical consitlerss and appearances may
indicate,” it is no crime to make campaign conttibas to Members of Congress
who take actions one views as favorable. Wle€ormickCourt wrote that:

Whatever ethical considerations and appearances inthyate, to

hold that legislators commit the federal crime wfoetion when they

act for the benefit of constituents or supportségion furthering the
interests of some of their constituents, shortlyfolee or after
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campaign contributions are solicited and receivedmf those
beneficiaries, is an unrealistic assessment of v@wigress could
have meant by making it a crime to obtain prop&dyn another, with
his consent, “under color of official right.” Tahl otherwise would
open to prosecution not only conduct that has leegn thought to be
well within the law but also conduct that in a vewsal sense is
unavoidable so long as election campaigns are dedhrby private
contributions or expenditures, as they have beem fthe beginning
of the Nation.

Id. at 272. Therefore, the Court held, campaignrdmutions may be the basis of a
public corruption prosecution “only if the paymerdsee made in return for an
explicit promise or undertakiniy the official to perform or not perform an offit
act.” Id. at 273 (emphasis addé€d).

There was no evidence that Kevin Ring ever madg eampaign
contribution on the basis of an expliqgitid pro quo The government conceded as
much, Tr. 8/20/09 at 19:13-17, and Mr. Ring wasal@rged with any illegality in
connection with any campaign contribution. Howevre government was
permitted to introduce dozens of email messageshith Mr. Ring and other
lobbyists carried on crude discussions of campadariributions. For example, in
one email, Mr. Ring suggested that he and his aglles “reward” a Congressman

with additional campaign contributions because & taken actions favorable to

* McCormickinvolved extortion, but bribery and extortion awdifferent sides of
the same coin,United States v. Alleri0 F.3d 405, 411 (7th Cir. 1993), and the
McCormickrule has been applied to bribergee Evans v. United Staté&94 U.S.
255, 268 (1992)tnited States v. Sieglematd0 F.3d 1159, 1172 n.14 (11th Cir.
2011).
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their clients. Tr. 8/13/09 at 58:18-24. The goweent recognized that these
emails reflected activity that was “well within thaw,” McCormick 500 U.S. at
272, but nevertheless sought to introduce thenvigem®ce of “Mr. Ring’s intent,
how he approaches fundraising, the provision afgbiof value.” Tr. 8/13/09 at
59:19-21. The District Court originally worriedatthis evidence could “infect the
entire case” by suggesting that the campaign darttans themselves were illegal,
id. at 60:4, but ultimately admitted it as evidendetle alleged conspiracy’s
“modus operandi Tr. 24, Aug. 20, 20009.

At trial, the government expressly linked evidenad campaign
contributions to its claim that Mr. Ring committdtbnest services fraud by
entertaining officials. Tr. 11/4/10 at 7:4-5. Tlaelmission of this evidence
allowed the government to encourage the jury tovicbron the basis of legal (and
constitutionally protected) conduct.

Campaign contributions can be a highly emotiondlexct, since individuals
may disagree with the causes and individuals tomvitontributions are made,
may believe that moneyed interests have inordimafleence on the political
process through campaign contributions, or may firedentire process of election
financing distasteful. As a result, criminalizimgmpaign contributions would
invite prosecutions based on differing politicaews. Therefore, in order to

protect this conduct, th&lcCormick Court walled it off from criminal liability
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where there is no expliaiuid pro quo Permitting the government to use evidence
of this constitutionally protected conduct as ewimk of gratuities and “honest
services” fraud constitutes an end-run aroMaCormick allowing prosecutors to
take aim at political enemies, and jurors to conglefendants for conduct that they
may find unappealing, but which is not illegal.

A. Any Relevance The Campaign Contribution Evidence Mwa

Have Had Was Vastly Outweighed by Its Extraordinary
Prejudice.

Federal Rule of Evidence 403 permits a distriaircto “exclude relevant
evidence if its probative value is substantiallyveeighed by a danger of . . . unfair
prejudice, confusing the issues, [or] misleading jary.” Where, as here, a
defendant is charged with illegal gratuities andhdst services fraud, Rule 403
requires that evidence of lawful campaign contiing be excluded because such
evidence is not probative of unlawful bribery bued pose an enormous risk of
unfair prejudice and juror confusion. The factsMf. Ring’'s case provide a
perfect example of how such improperly admittecdernce can “infect the entire
case.” Tr. 8/13/09 at 60:4.

Mr. Ring was charged with providing, and conspiritog provide, illegal
gratuities. AlthoughMcCormick makes clear that it is perfectly legal to make
campaign contributions as a “reward” for officialtian, underSun-Diamondthe

provision of things of value as a “reward” for a@ffil action constitutes an illegal

22



USCA Case #11-3100 Document #1363760  Filed: 03/14/2012  Page 29 of 42

gratuity. In this case, the government delibeyagdploited the inevitable juror
confusion stemming from the (legal) use of campaigntributions as rewards.
Tr. 11/4/10 (a.m.) at 7:4-5ee alsolr. 8/13/09 at 58:18-24 (government argues
that evidence of campaign contributions as “rewawdss relevant to prove honest
services fraud).

Nor was this evidence relevant to prove honestigesvfraud. The District
Court’s decision to admit the campaign contributsdence was made in August
2009, before Mr. Ring’s first trial, which ended anhung jury, and which took
place before thé&killing Court limited honest services fraud to bribery. tAat
point, the government argued that this evidenceldvgo to prove the “sort of
briberesque conduct” it would be required to prémehonest services fraud. Tr.
10/5/09 at 44:4-6.

The government did not explain what “briberesgo@iduct meant, but it is
plain that the evidence was offered at the $kdling trial to prove something

perhaps similar to bribery, but without the crucéément of aquid pro qud

> Although McCormickrequires thatjuid pro quoto be explicit, the government
argued that it need not be “expressed,” but coelauid pro quoexisting only

“in terms of what these conspirators are thinking¥. 8/13/09 at 45:14-18. This
theory would evisceratelcCormick

® Indeed, when the District Court noted that theilgikkliscussed above reflected a
“reward” rather than guid pro qug the government did not assert that the emails
showed more than a “reward,” but instead arguetlitiigas not necessary to show
more than a reward: McCormickis tough to apply in the honest services context.
It wasn't written for honest services, it was veritfor a sort of one-for-one, a tit-
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Prosecutors argued that the campaign contributmoaile were evidence that Mr.
Ring and his colleagues “only gave things when tegded something, when they
wanted togroomsomeone oreward someone omnfluencesomeone.” Tr. 8/13/09
at 47:8-11. But as the Supreme Court heldsim-Diamond and as discussed
above, a “reward” does not amount to bribery, amdlerSkilling, cannot support a
conviction for honest services fraud.

At Mr. Ring’s second trial, followingSkilling, the prosecution advanced
another theory to support admitting the campaigntrdoution evidence. The
government now stated that it would seek to proe¢ the emails were evidence of
a scheme to “use campaign contributions for exghimmises for official actions.”
Tr. 10/18/10 at 3:9-11. The Court rejected thiterapt to revise the charges
against Mr. Ringjd. at 18, but, despite the interveniBgilling decision, did not
revisit the rationale for admitting the campaigmtcibbutions during the first trial.

The government’s shifting arguments in favor aigsion reveal how little
probative value lawful campaign contributions afftsdhave in an honest services
fraud prosecution posikilling. Even if lawful contributions constitute “rewatds
to officials, the critical question aft&killing is whether those contributions are
offered, given, or received “in exchange” for faable official action. And the

very reason that campaign contributions are lawfuder McCormickis that no

for-tat.” Tr. 8/13/09 at 45:10-12 (emphasis added).
24
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quid pro quoais involved. Such evidence therefore cannot stpcoonviction for
honest services fraud, which requiresgugd pro quo

At the same time, such evidence can be extraailjiraejudicial” As the
McCormickCourt noted, the relationship between legislatiggon and campaign
contributions is likely to create an unsavory appeee even where there is no
illegality. McCormick 500 U.S. at 272. That relationship gives theegoment a
powerful tool, which theRing prosecutors exploited. A “running joke” Mr. Ring
supposedly made regarding campaign contributions +which he would hold up
campaign checks and say, “Hetljaid. Where’s thgro qud?” was featured in the
government’s closing argument, Tr. 11/4/10 (p.rm.j:4-5, even though there was
no evidence of any connection between any campzogtribution and anyuid
pro qua It is difficult to imagine evidence more prejaidil to a defendant.

B. The District Court Erred In Admitting The Campaign

Contribution Evidence As Evidence Of The Alleged
Conspiracy’s “Modus Operandi.”

The District Court’s evidentiary ruling on campaigontributions also sets a
dangerous precedent. Because the government dharggnspiracy in addition to
honest services fraud, the court admitted evidefceampaign contributions as
acts in furtherance of the conspiracy. However|steang relevance by

referencing an accompanying conspiracy charge thropen the door to the

" The District Court itself noted that “there couletll be a [Rule] 403 argument”
regarding the campaign evidence. Tr. 8/20/09 &2L24.
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admission of wildly prejudicial evidence (of comgtionally protected activity)
whenever a conspiracy is charged in conjunctiorh viibnest services fraud.
Although jurors can be instructed to consider ¢erévidence for the fraud count
alone, as they were in this case, no jury instomctian remedy the undue prejudice
that Rule 403 is designed to prevent.

While the government struggled to invent a theondar which this
extraordinarily prejudicial, but irrelevant, evidencould be admitted, the trial
judge conjured up the notion that the campaignrdmritons were “sort of part of
the conspiracy:”

[lln a way what they’re doing . . . the conspirasyhat they conspired

to corruptly influence public officials. And oné the ways that they

at least do this is to engage in legal and illegall call them

payments. The legal ones are contributions.

Tr. 8/20/09 at 11:21-12:1. The Court stated, ‘lidne [the campaign contributions
are] so intertwined and so integrally part of whatdid, and so the legal
[campaign contributions are] criticalld. at 23:25-24:%. But absent evidence

that campaign contributions are themselves imptogpbke notion that the
contributions are “intertwined” with, or “integrgllpart of” the gift of meals and

tickets alleged to be gratuities and honest sesvicaud simply does not bear

® The Court concluded that Mr. Ring and his fellowbHyists made campaign
contributions “to see who might bite,” and onceythgot] the bites in response to
putting the money out there,” they “cross[ed] the’l into honest services fraud
by providing meals and tickets to officials. Tr18/09 at 136:12-25; 8/13/09 at
20:16-23.
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scrutiny. In a case like Mr. Ring’s, prosecuto@ cput on a case alleging
gratuities and honest services fraud with no ewdewhatsoever of lawful
campaign contributions. Such a case would showjuhea group of lobbyists
who entertained officials, and ask the jurors totedaine whether that
entertainment was provided asqgaid pro quofor official action. Campaign
contribution evidence adds nothing essential to ¢thae — it adds only salacious
encouragement for the jury to convict for impropsasons.

The District Court noted that legal acts may berbwacts by a conspiracy,
giving the example of bank robbers who purchasara@ use in their getaway.
But that facile comparison is invalid. Whereas lla@k robber’s purchase of the
car is an act essential to, or that at least achsrtbe goals of their conspiracy,
there is no evidence that the campaign contribatamvanced, or were part of, any
scheme to provide meals, tickets and other ententmt improperly.

More importantly, unlike the purchase of cars, pamgn contributions are
an essential part of our democracy, and are peutelsy the First Amendment.
Courts must take great care to ensure that thecipation in the democratic
process represented by proper campaign contrilgitien as the government

conceded was the case here — is not discouragedoose, criminalized. See

® As the District Court noted, and the governmenncewled, the campaign

contributions were independent of the meals, teketc. at the heart of the honest
services allegations, and the former were not caneven if made to “grease the
wheels.” Tr. 8/13/09 at 47:12-24, 48:18, 72:8-9.
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Thomas 864 F.2d at 194 (when criminal statute appliesa¢tvity that furthers
First Amendment interests, courts must exercisetiqadar care” to ensure that it
“provide[s] more notice and allow[s] less discratihan for other activities”). By
admitting evidence of the concededly legal campaigntributions to prove
gratuities and honest services fraud, the Courtadvthe government to argue that
Mr. Ring should be convicted of those crimes basedccomments made in the
context of the legal campaign contributiosseTr. 11/4/10 (p.m.) at 7:4-5, and
allowed the jury to convict him for conduct thahist criminal.

CONCLUSION

The District Court’s instructions allowed the juty convict Mr. Ring of
honest services fraud without a showing @fued pro qug in violation of Skilling.
At the same time, the Court allowed the governnterilur, if not obliterate, the
line between legal, constitutionally protected aartd and illegal political
corruption by admitting prejudicial evidence of Falvcampaign contributions.
The combination of these rulings had a devastati@ct on Mr. Ring’s case, and
would have the same effect on millions of peoptel(iding not only lobbyists, but
also businesspersons) who make campaign contmisutowho entertain officials

or customers in the hope of influencing them. d@aeision should be reversed.
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STATUTES

Except for the following, all applicable statutes aontained in the Brief for
Appellant.

15 U.S.C. § 78dd-2(a) — Foreign Corrupt Practices&
(a) Prohibition

It shall be unlawful for any domestic concern, otthen an issuer which is subject
to section 78dd-1 of this title, or for any officéirector, employee, or agent of
such domestic concern or any stockholder thergafgaon behalf of such
domestic concern, to make use of the mails or a@gn® or instrumentality of
interstate commerce corruptly in furtherance ob#ar, payment, promise to pay,
or authorization of the payment of any money, éemfgift, promise to give, or
authorization of the giving of anything of value-to

(1) any foreign official for purposes of--

(A) (1) influencing any act or decision of such foremwfficial in his official
capacity, (ii) inducing such foreign official to @ omit to do any act in violation
of the lawful duty of such official, or (iii) sedmg any improper advantage; or

(B) inducing such foreign official to use his influenwith a foreign government or
instrumentality thereof to affect or influence awt or decision of such
government or instrumentality,

in order to assist such domestic concern in obrtgior retaining business for or
with, or directing business to, any person;

(2) any foreign political party or official thereof any candidate for foreign
political office for purposes of--

(A)(1) influencing any act or decision of such padificial, or candidate in its or
his official capacity, (ii) inducing such party fiafal, or candidate to do or omit to
do an act in violation of the lawful duty of sucarty, official, or candidate, or (iii)
securing any improper advantage; or

Addendum 1
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(B) inducing such party, official, or candidate to utseor his influence with a
foreign government or instrumentality thereof tteaf or influence any act or
decision of such government or instrumentality,

in order to assist such domestic concern in olbstgior retaining business for or
with, or directing business to, any person; or

(3) any person, while knowing that all or a portiorsath money or thing of value
will be offered, given, or promised, directly odirectly, to any foreign official, to
any foreign political party or official thereof, to any candidate for foreign
political office, for purposes of--

(A)(1) influencing any act or decision of such foremwfficial, political party, party
official, or candidate in his or its official capsg (ii) inducing such foreign
official, political party, party official, or candate to do or omit to do any act in
violation of the lawful duty of such foreign offali political party, party official,
or candidate, or (iii) securing any improper adeget or

(B) inducing such foreign official, political partyagy official, or candidate to use
his or its influence with a foreign governmentmstrumentality thereof to affect or
influence any act or decision of such governmemhstrumentality,

In order to assist such domestic concern in obtgior retaining business for or
with, or directing business to, any person.

Cal. Penal Code 8§ 641.3 — Commercial Bribery

(a) Any employee who solicits, accepts, or agreestet money or any thing of
value from a person other than his or her emplayther than in trust for the
employer, corruptly and without the knowledge onsent of the employer, in
return for using or agreeing to use his or hertmosior the benefit of that other
person, and any person who offers or gives an graplmoney or any thing of
value under those circumstances, is guilty of consrakbribery.

(b) This section does not apply where the amount afey@r monetary worth of
the thing of value is two hundred fifty dollars BB or less.
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(c) Commercial bribery is punishable by imprisonmenthie county jail for not
more than one year if the amount of the bribe sthiwusand dollars ($1,000) or
less, or by imprisonment in the county jail, othe state prison for 16 months, or
two or three years if the amount of the bribe egsame thousand dollars
($1,000).

(d) For purposes of this section:
(1) “Employee” means an officer, director, agent, tiees partner, or employee.

(2) “Employer” means a corporation, association, olzgtion, trust, partnership,
or sole proprietorship.

(3) “Corruptly” means that the person specificallyeimdis to injure or defraud (A)
his or her employer, (B) the employer of the persowhom he or she offers,
gives, or agrees to give the money or a thing tfe;gC) the employer of the
person from whom he or she requests, receivegrees to receive the money or a
thing of value, or (D) a competitor of any such éwgpr.
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