JUSTICE

ROUNDTABLE

June 28, 2017

The Honorable Trey Gowdy The Honorable Elijah E. Cummings
Chairman Ranking Member

U.S. House of Representatives U.S. House of Representatives
Committee on Oversight Committee on Oversight

& Government Reform & Government Reform
Washington, DC 20515 Washington, DC 20515

Re: Justice Roundtable Letter for the Hearing on Criminal Justice and Efforts to
Reduce Recidivism

Dear Chairman Gowdy and Ranking Member Cummings:

On behalf of the 28 undersigned organizations, representing the Justice Roundtable, a
national coalition of legal, civil rights, criminal justice, human rights and faith-based
organizations dedicated to advancing a fairer federal criminal justice system, we urge you
to support and advance criminal justice legislative reforms aimed at meaningfully
addressing the primary drivers of unwarranted racial disparities, prison overcrowding,
unnecessarily harsh sentences and unsustainable costs in the federal prison system.

Until recently, the federal government had made strides towards a more proportional and
cost-effective federal criminal justice system through enactment of the Fair Sentencing
Act of 2010, the Department of Justice’s (Department) Smart on Crime Initiative,
implemented by former Attorney General Eric Holder, and changes to the federal
sentencing guidelines made by the U.S. Sentencing Commission. The reforms resulted in
a Bureau of Prisons (BOP) population decline of 30,000 people from its peak population
of 219,000 in 2013. These policy changes resulted in some reductions in overcrowding
which provided the Department cost savings and flexibility in its funding choices.

While these changes have taken hold, crime rates remain near 40-year lows and studies
indicate that sentencing reforms have not had an adverse impact on public safety. For
example, the Sentencing Commission determined in 2014 that individuals who had
served reduced federal drug sentences following a 2007 Commission action did not have
higher recidivism rates than their counterparts who had served longer sentences for



similar crack cocaine offenses.?

Despite the recent progress, last month the Department announced its new Charging and
Sentencing Policy memo. This memo directs prosecutors “to charge and pursue the most
serious, readily provable offense.” A revocation of the Smart on Crime guidance, this
new directive from Attorney General Jeff Sessions embraces the draconian sentencing
policies that contributed to mass incarceration at the federal level and resulted in
unprecedented numbers of people incarcerated for low-level drug offenses.

Mandatory minimum sentences for drug offenses contributed to heightened incarceration
levels in federal prisons. This failed policy has overwhelmingly impacted people of color,
contributing to the appalling racial disparities we see in the federal prison system.
Fundamentally, these harsh sentences do not make our communities safer, deny people a
second chance to rectify their past mistakes and harm the record number of children
growing up with a parent behind bars.

During the 114™ Congress, bipartisan legislation was introduced in both the House and
Senate that aims to achieve the goals of reducing excessive incarceration and racial
disparities in the federal prison system. We urge you to build on this bipartisan
momentum by supporting criminal justice reforms that embrace the following principles:

e Restoring proportionality to drug sentencing;

e Promoting and adequately funding recidivism reduction and reentry
programming;

e Applying sentencing reductions retroactively;

e Expanding BOP’s Compassionate Release Program; and

e Extending time credits for good behavior.

Restore proportionality to drug sentencing

Currently, almost half of the federal prison population is composed of people convicted
of drug offenses. The combination of large-scale drug prosecutions and mandatory
sentencing results in excessive prison terms for far too many people, while providing
little public safety benefit, at great expense to taxpayers. While we are concerned with the
consequences of selling drugs, the lengthy mandatory minimum terms of five, 10, and 20
years or life in prison for these offenses often do not fit the crimes or culpability of
people who are often only low-level or occasional participants. Congress should act to

! United States Sentencing Commission (2014). Recidivism Among Offenders Receiving
Retroactive Sentence Reductions: The 2007 Crack Cocaine Amendment, at
http://www.ussc.gov/sites/default/files/pdf/research-and-publications/research-projects-and-
surveys/miscellaneous/20140527 Recidivism_2007 Crack Cocaine_Amendment.pdf (last
visited June 28, 2017).
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limit, and ultimately eliminate, mandatory minimums and ensure punishments are
proportional.
Promote and adequately fund recidivism reduction and re-entry programming

We support initiatives to reduce recidivism and expand re-entry programming, as well as
provide opportunities for early release for individuals in federal prison. More than 90
percent of incarcerated individuals will return to our communities, and in the interest of
public safety we must ensure that they are on a path to successful reintegration. It is a
smart investment to implement expanded re-entry programming, given that evidence-
based programs, job-training, and education can reduce recidivism and lead to better
outcomes for individuals returning to their families and neighborhoods.

Current restrictions on people with criminal records that limit opportunities for
employment, housing, education, financial assistance and food stamps only serve to
complicate reintegration after incarceration. Such collateral consequences are
counterproductive to building safe and healthy communities. In order to help people
reentering our communities to be successful, there should be an opportunity to seal past
criminal records and reinstate benefits for individuals excluded because of a criminal
record.

Make sentencing reductions retroactive

Once Congress decides to reduce sentencing laws and a person is serving a sentence
under an outdated law that no longer applies, people in prison should be eligible for a
sentence reduction consistent with the law that now governs the offense. Specifically,
Congress should pass legislation to extend the application of the Fair Sentencing Act of
2010 to people who were sentenced prior to enactment of the law.

Expand BOP’s Compassionate Release Program

Under the Sentencing Reform Act of 1984, Congress authorized the BOP to request that a
federal judge reduce a sentence for “extraordinary and compelling” circumstances - also
known as compassionate release. The request can be based on either medical or non-
medical conditions that the judge could not reasonably have foreseen at the time of
sentencing.

In 2013, BOP expanded the medical criteria that can be considered for a person seeking
compassionate release. In addition, the former Attorney General announced revised
criteria for other categories of people seeking reduced sentences, including older
prisoners and those who are the only possible caregiver for a dependent. Congress should
codify these commonsense and merciful policy changes into federal law.

Expand time credits for good behavior

The BOP’s method of calculating earned credit reduces a prisoner’s sentence to a
maximum credit of 47 days per year — below the 54 days intended. This decision results
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in unnecessary increases in prison sentences at significant cost. By clarifying the
statutory language, Congress could save an estimated $41 million in the first year alone.?
Congress should also implement a proposal creating a new time credit that can be earned
for successful participation in recidivism-reduction programs, such as education or
occupational programming.

Conclusion

We believe these criminal justice reforms will effectively address growing prison costs
and populations while protecting public safety. Our continued progress toward meeting
the economic and societal challenges posed by the current prison system and establishing
a smarter, fairer criminal justice system depends on a broad-based approach to reform,
grounded in these principles. If you have any questions or concerns, please feel free to
contact Jesselyn McCurdy, Deputy Director, ACLU Washington Legislative Office at
jmccurdy@aclu.org or (202) 675-2307 or Kara Gotsch, Director of Strategic Initiatives,
The Sentencing Project at kgotsch@sentencingproject.org or (202) 628-0871.

Sincerely,

American Civil Liberties Union

Amnesty International USA

CAN-DO Foundation

Church of Scientology National Affairs Office
Citizens United for Rehabilitation of Errants

D.C. Reentry Task Force

Defending Rights & Dissent

Drug Policy Alliance

Human Rights Watch

Justice Programs Office, School of Public Affairs at American University
Justice Strategies

Leadership Conference on Civil and Human Rights
Legal Action Center

Life for Pot

NAACP

NAACP Legal Defense and Educational Fund, Inc.
National African American Drug Policy Coalition
National Association of Criminal Defense Lawyers
National Association of Social Workers

National Council on Alcoholism and Drug Dependence of Maryland
National Employment Law Project

National HIRE Network

Project New Opportunity

2U.S. DEPARTMENT OF JUSTICE, FY 2012 BUDGET REQUEST, (2012),
http://wwwv.justice.qgov/sites/default/files/jmd/leqgacy/2014/01/12/fy12-bud-summary-request-
performance.pdf
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StoptheDrugWar.org

Students for Sensible Drug Policy

The Leadership Conference on Civil and Human Rights
The Sentencing Project

We Got Us Now

cc: House Oversight and Government Reform Members
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