SIX THINGS TO KNOW ABOUT
ALGORITHM-BASED

DECISION-MAKING TOOLS

ALGORITHMIC DECISIONMAKING TOOLS ARE NOT ALWAYS TRANSPARENT
- BOTH BECAUSE OF HOW SOME SYSTEMS WORK, AND BECAUSE SOME
COMPANIES AREN’T WILLING TO SHOW US HOW THEY WORK.

While some decision-making algorithms used in criminal justice decision-making show the factors they
use, and how they are weighted, many tools don’t reveal the data that trains them to the public.

Some algorithmic decision-making tools are referred to as a “black box” because developers are
unwilling to reveal how the tools are designed or developed due to trade secrecy and other proprietary
concerns about the software, or because the ways in which the algorithms make their predictions are
inscrutable.l!

One researcher submitted Freedom of Information Act (FOIA) requests to all 50 states requesting data,
source code, validation assessments, etc. related to algorithms used in criminal justice (encompassing
parole, probation, bail and pretrial, and sentencing).

Several states refused to provide information because they claimed the algorithms are embedded in
software and therefore not subject to FOIA requests, some refused because of contractual obligations,
and nine states refused to disclose any information because they said the tools are privately owned.™
We should not make significant decisions based on tools that are not designed, calibrated, audited for
results, or reviewed by independent parties and the public writ large.l™

ALGORITHMIC DECISIONMAKING TOOLS DON’'T ACTUALLY HELP INFORM
BAIL DECISIONS, NOR TELL US WHAT WE WANT TO KNOW.

When making decisions about pretrial release, communities most worry about two things — intentional
flight and community safety. But those outcomes are not what most pretrial risk assessment tools
generally predict. Instead, pretrial risk assessment tools claim to assess two outcomes: failure to appear
and rearrest. Critically, these outcomes are not the same.ll While rearrest for a violent crime might
signal danger to an individual or community, rearrest writ large does not. Similarly, non-appearance is
frequently the result of forgetfulness, of childcare issues, of transportation issues, or of
misunderstandings, not a purposeful desire to flee. Worse, most tools measure the composite risk of
generalized “pretrial failure” — that is, the likelihood someone will be rearrested or fail to appear in
court.m Consequently, “risk scores” from algorithmic risk assessment tools have little bearing on the
risks that really matter to communities.l!



ALGORITHMIC DECISIONMAKING TOOLS ARE NOT VERY ACCURATE.

Multiple studies have examined the accuracy of algorithmic decision-making tools, particularly in the
criminal justice context (where they are often referred to as risk assessment tools), and they do not
always fare very well.

One study looked at the COMPAS risk assessment tool and found that it was actually less accurate at
predicting recidivism than random people given the same data — 65 percent compared to 67 percent,
respectively.l” This discovery came after a ProPublica study in 2016 found that of the people COMPAS
flagged as likely to reoffend, only 61 percent actually did so."!l Furthermore, algorithmic tools give the
statistical probability that something will occur at this precise moment in time; the tools must be
calibrated frequently as populations and behaviors change. Many risk assessment tools have been
implemented without validation and without ensuring that jurisdictions have the resources necessary
for the upkeep.[il

ALGORITHMIC DECISIONMAKING TOOLS CAN PERPETUATE RACIAL BIAS
AND DISCRIMINATION.

Algorithmic tools are only as good as the data they analyze and the developers who design them. They
are not based on “neutral” data.!l Even when programmers strive for objectivity and neutrality, these
tools reflect the biases of the data upon which they are developed. If inequality is embedded in the
data, the computations flowing from that data will reflect and reinforce those inequalities (this is also
known as “garbage in, garbage out”).l" For example, New York City recently announced it will develop
a new risk assessment tool based on data from 2009 to 2015.l"! Of course, the city’s arrest practices
during part of that period have been held as unconstitutional, meaning that data should not be a
reliable legal or statistical guide as to future behavior.V)

ProPublica’s investigation into n also found that Black defendants were 77 percent more likely to be
incorrectly flagged as likely to commit a future violent crime and 45 percent more likely to be incorrectly
flagged as committing any type of future offense. Furthermore, Black people were twice as likely to be
incorrectly flagged for recidivism as their White counterparts.]

ALGORITHMIC DECISIONMAKING TOOLS CAN GIVE THE APPEARANCE OF
OBJECTIVITY, BUT THEIR RESULTS ARE STILL SUBJECTIVELY INTERPRETED
BY DECISION-MAKERS.

In the criminal legal context, it is difficult to determine what encompasses “risk,” and it is even more
difficult to quantify it with any degree of certainty because of its ill-defined contours. Labeling someone
as “high” risk involves an inherent value judgment — one based on moral and political determinations,
not scientific ones — under the guise of purportedly neutral data.

A risk assessment score doesn’t mean anything on its own, nor can an algorithm determine what level
of risk warrants detention or release. Instead, the scores are often translated into proposed courses of
action in decision-making frameworks, and then interpreted by judges, bail magistrates, or other pretrial
officers who often have discretion in how they can use that information.[

To that end, there have been reports of jurisdictions in California manipulating the risk categorizations
up or down depending on whether too many or too few people are being released, making any
objectivity illusory. Additionally, one study found that more often than not, judges in Kentucky
disregarded the action-directive associated with risk assessment scores in favor of their own
judgment.fiil



ALGORITHMIC DECISIONMAKING TOOLS MEASURE GROUP RISK,
NOT INDIVIDUALIZED RISK.

Risk assessment tools calculate the statistical likelihood that an event will occur in an individual’s life by
examining data points gathered from the lives of groups of people. Risk tools do not factor in
circumstances relevant to a particular case or individual, but rather lump people into broad categories.

For example, if someone who is facing a bail determination by a judge lives in a highly policed
neighborhood that yields high arrest rates, the likelihood of them being arrested, whether warranted or
not, could be much higher than someone who lives in a community with a lower police presence. An
algorithm that weighs that fact — where someone lives — as a component of the risk calculation will
naturally flag a person who lives in a community with a high arrest rate as a high risk, even if that
individual has not been arrested themselves. The presumption that someone presents a high risk of
arrest by virtue of where they live flies in the face of the presumption of innocence and the
individualized determination to which all people in the criminal legal system are entitled.
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