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HIV CRIMINALIZATION IN THE UNITED STATES: INTRODUCTION e 1
A SOURCEBOOK ON STATE AND FEDERAL HIV CRIMINAL LAW AND PRACTICE

Introduction

The term “HIV criminalization” is the reliance on a person’s positive HIV status, either under criminal
laws that apply explicitly to people living with HIV (PLHIV)*, or under general criminal laws or sexually
transmitted infection (STI)? laws, as the foundation for criminalizing otherwise legal conduct or for
increasing crimes and punishments related to solicitation or sex offenses.

This manual includes laws and illustrative cases in each state, U.S. territory, and federal law on the
treatment of PLHIV in the criminal legal system, including a summary of military prosecutions of PLHIV.
Also included are public health statutes and regulations concerning penalties for STI exposure,
mandatory medical treatment and the use of restrictive measures such as isolation and quarantine in
response to HIV and other STIs. The overview below provides some background on the types of
statutes and regulations included in this sourcebook, as well as the authors’ process of selecting and
organizing those contents. These sections include (l) punitive or restrictive measures and confidentiality
exceptions, (I) sentence enhancements and collateral consequences, and (III) methodology.

We have created this tool to equip advocates with a comprehensive guide on the scope of criminal
liability and other punitive or restrictive actions based on HIV or STI status in each U.S. jurisdiction. We
try to include as many relevant facts about each case as possible without extensive comment on how
one might interpret those facts.?

The laws generally fail to consider the possibility that a complainant may already be living with HIV.
Proof of HIV transmission is generally not an element of the crime in most cases, but it is often either
implied or explicitly stated that the defendant is the source of a complainant’s HIV infection, even when
there is little, if any, information about how the defendant, as opposed to another sexual partner, has
been established as the source of transmission. The first person to test positive often is assumed to be
the source of transmission even though someone else, including the complainant, may have infected
that person.* Even if the accused party was infected first, a third party could have infected the
complainant. Some prosecutors rely on “phylogenetic testing,” which seeks to establish a genetic

! Throughout this manual, PLHIV is used to signify a person or people living with HIV.

? State statutes and regulations use various terms to refer to STI, including venereal disease and sexually transmitted disease
(STD). In the interest of clarity and consistency, we have attempted to follow the terminology used by the individual state in the
accompanying explanation for that state, but recognize that the modern convention is STI.

®In regard to news media reports, we caution the reader that the actual facts may differ significantly from what is reported,
given the potential for sensationalized reporting on such cases. Nevertheless, we include these news reports because in many
instances, there is no other published source of information available about the case.

* We use the pronouns “they/them/theirs/themselves” throughout this volume for hypothetical defendants or defendants who
have been misgendered, in order to avoid reinforcing a gender binary or misgendering trans persons.

HIVLAWANDPOLICY.ORG THE CENTER FOR HIV LAW AND POLICY
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connection between the HIV viruses of the two parties,” but such evidence only indicates similarities in
the viruses and does not prove direction of transmission.® Such technology is not well understood by
law enforcement, attorneys, judges, or PLHIV, and provides inadequate evidence for prosecution on
the basis of HIV transmission.’” The laws also fail to account for situations in which PLHIV do not
disclose HIV status or allegedly expose someone else to disease because they are victims of sexual
assault.

It is important to keep in mind the significant amount of discretion that prosecutors have in deciding
whether and how to prosecute individuals arrested for HIV or STI exposure or non-disclosure. High
numbers of prosecutions in a city or state may have as much to do with a particular prosecutor’s
mindset or ambitions, as with the details of that state’s HIV law.? It also is difficult to know the extent to
which crimes are charged or prosecutions are actually brought in any jurisdiction, since there is no
centralized database for such information. For some cases, prosecutors may hever expect to go to trial
and may simply bring an excess of charges, even with scant evidence, to increase the prosecutor’s
leverage in getting a plea bargain from a defendant.

Our analysis cannot fully capture whether defendants living with HIV are given fair trials or whether,
because of the social stigma that attaches to their HIV status in what are often emotionally charged
allegations of betrayal within deeply intimate relationships, their own truthful testimony is discounted, or
their defense counsel are less than zealous and well-informed about the underlying medical and
scientific issues.? When testimony conflicts, the court or jury may tend to credit the testimony of law
enforcement personnel or the “morally innocent” sexual partners whose trust allegedly has been
betrayed by the nondisclosure of HIV status.™

In some cases, the defense may not have used, or have had access to, essential expert witnesses on
issues such as actual transmission risk, current treatment options, mental state or various ways that
PLHIV may effectiely disclose their status.

I. Punitive or Restrictive Measures & Confidentiality Exceptions
This manual includes only those state laws and cases that have been or can be used to prosecute
people for conduct on the basis of HIV or STI status. In some states, this includes general criminal

® Deenan Pillay et al., HIV Phylogenetics, 335 (7618) British Medical Journal 460 (2007), available at:
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC1971185.

®1d.
"1d.

8 Some prosecutors might select only cases in which there are multiple partners involved or sexual activities that present a
non-negligible risk of HIV transmission, where the defendant has been explicitly warned that their behavior if continued will
result in prosecution, where actual transmission of HIV seems to have taken place, or where a defendant has evidenced a
specific intent to transmit HIV; these are types of cases that, from a law enforcement perspective, present more egregious
circumstances and greater ease of conviction.

® See, e.g., State v. Bird, 692 N.E.2d 1013 (Ohio 1998) (affirming conviction based on defendant’s no contest plea which was
deemed an admission of factual issue as to whether saliva can be a deadly weapon because of risk of HIV transmission).

19 See, e.g., People v. Hall, 124 Cal. Rptr. 2d 806 (Cal. Ct. App. 2002) (affirming HIV testing order on theory that sweat on
defendant’s hands might pose a risk of HIV transmission to prosecutor whom defendant assaulted during his criminal trial);
See, e.g., Ginn v. State, 667 S.E.2d 712 (Ga. Ct. App. 2008) (affirming conviction in a case that resulted from the defendant’s
former sexual partner applying for an arrest warrant with magistrate court and giving a statement to sheriff's department
against the defendant for failing to inform him of her HIV status, although her HIV status was published on the front page of a
local newspaper before she commenced the sexual relationship).

THE CENTER FOR HIV LAW AND POLICY HIVLAWANDPOLICY.ORG
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laws, such as reckless endangerment,** assault,*? terroristic threats,** and homicide or attempted
homicide."* We have not analyzed civil cases brought against PLHIV or those with other STIs for
alleged exposure, non-disclosure or transmission, though civil lawsuits to collect money judgments
against a partner for STI/HIV exposure are possible or have been brought in most states.

Many states have “communicable disease” or “contagious disease” control statutes (and related
regulations that spell out how they will be applied in more detail) in their public health codes that
criminalize exposure to communicable disease, including STIs.* In many states, these laws or
regulations pre-date the HIV epidemic and so their applicability to HIV is an open question, particularly
where there have been no prosecutions of PLHIV under such provisions. The penalties under these
laws tend to be limited to misdemeanors. We have included these disease control laws as well as the
laws and regulations concerning mandatory medical treatment, the application of quarantine or isolation
in response to communicable disease exposure, and states’ definitions of STls and/or communicable
diseases.*®

Courts, going back more than a hundred years, have pointed out that these STI and communicable
disease laws, particularly those imposing quarantine or other forms of restriction, must be narrowly and

1 Typically, reckless endangerment is defined as recklessly engaging in conduct that places or may place another person in
danger of death or serious bodily injury. Model Penal Code § 211.2 (1962). Recklessness is defined as a conscious disregard
of a substantial and unjustifiable risk. § 2.02(2)(c) (1962). Consent is not a defense to reckless endangerment because, under
the Model Penal Code, consent can only be a defense when the threatened harm is “not serious.” § 2.11(2)(a) (1962).

12 Typically, simple assault is defined as an attempt to cause, or purposely, knowingly, or recklessly causing bodily injury to
another. Model Penal Code § 211.1(1) (1962). The crime also includes negligently causing bodily injury to another with a
deadly weapon. The crime becomes an aggravated assault if the actor causes or attempts to cause “serious” bodily injury, or if
he or she knowingly or purposely causes or attempts to cause bodily injury with a deadly weapon. § 211.1(2).

'3 Typically, a terroristic threat is a communication, either directly or indirectly, of a threat to commit any crime of violence with
intent to terrorize another or otherwise cause terror with reckless disregard of the risk of causing such terror. Model Penal
Code § 211.3 (1962); See Commonwealth v. Walker, 836 A.2d 999 (Pa. Super. Ct. 2003) (affirming conviction on basis that
defendant’s statements were intended to cause terror from fear of HIV transmission; likelihood of actual HIV infection resulting
from threatened conduct is immaterial).

14 Typically, homicide can either be murder (a homicide committed purposely, knowingly, or recklessly with extreme
indifference to the value of human life), Model Penal Code § 210.2 (1962), manslaughter (a reckless homicide), § 210.3
(1962), or negligent homicide (a homicide committed negligently), § 210.4 (1962). See also § 2.02 (general requirements of
culpability: definitions of “purposely,” “knowingly,” “recklessly,” and “negligently”). Homicide offenses relating to HIV
transmission are rarely prosecuted except as attempted offenses, because HIV transmission risk is inherently low, and, when
a case involves an actual transmission, it is unusual for transmission of HIV to result in death. Homicide prosecutions are also
unusual because of the requirement of proof of causation and proof of intent to transmit HIV, particularly in sexual contact
cases. State v. Schmidt, 771 So. 2d 131 (La. Ct. App. 2000) (affirming conviction and sentence of 50 years at hard labor in
attempted homicide prosecution based on defendant’s having intentionally injected victim with HIV), prior opinion, 699 So. 2d
448 (La. Ct. App. 1997) (pre-trial writ opinion ruling on admissibility of DNA evidence).

'° See, e.g. CAL. HEALTH & SAFETY CODE § 120600 (West 2016); LA. REv. STAT. ANN. § 40:1121.2 (2016); MONT. CODE ANN. §
50-18-112 (2015); N.Y. PuB. HEALTH LAw § 2307 (2016); S.C. CoDE ANN. § 44-29-60 (2016); TENN. CODE. ANN. 8 68-10-107
(2016); VT. STAT. ANN. tit. 18 § 1106 (2016); W. VA. CoDE § 16-4-20 (2016); see also, CTR. FOR HIV Law & PoLicy, Chart: State
—by-State Criminal Laws Used to Prosecute People with HIV (2014), available at http://hivlawandpolicy.org/resources/chart-
state-state-criminal-laws-used-prosecute-people-hiv-center-hiv-law-and-policy-2012.

16 Many states have statutes or regulations in place that permit quarantine and isolation in response to communicable disease
generally, as opposed to a specifically enumerated set of diseases, such as STls. Where a state does not define “sexually
transmitted infection” or the relationship between particular STls and the broader statutory or regulatory scheme, we rely on
that state’s list of reportable diseases to identify STls that may fall within the scope of the state’s isolation and quarantine law.
Most states’ reportable diseases lists mirror Centers for Disease Control and Prevention recommendations, but states are not
required to follow these recommendations. See CTR. FOR DISEASE CONTROL & PREVENTION, Protocol for Public Health Agencies
to Notify CDC about the Occurrence of Nationally Notifiable Conditions, 2017 (Nov. 8, 2016), available at
https://wwwn.cdc.gov/nndss/document/NNC 2017 Notification_Requirements_By Condition_20161108.pdf (last visited Jan.
18, 2017).

HIVLAWANDPOLICY.ORG THE CENTER FOR HIV LAW AND POLICY
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rarely applied if they are to avoid violating constitutional rights to be free to make personal decisions
about medical treatment, relationships and travel. To restrict or punish someone, that person must (1)
pose an actual threat to the public, and officals must (2) use interventions that are reasonable and
effective, (3) in a non-discriminatory manner, (4) and with adequate procedural safeguards.'’ Because
these laws have been used infrequently in modern times, it remains unclear whether each state’s
statutory and regulatory scheme complies with these requirements, either facially or as

applied.’® Nevertheless, it is important to be aware of these laws, as they are still in effect, and court
judgments upholding their legitimacy remain good law in many states.*® Moreover, such laws may be
indicative of the state’s attitudes and the climate surrounding HIV, STls, public health, and the state’s
role in addressing health issues.

This sourcebook also identifies states in which the results of mandatory HIV testing for certain
defendants may be used in support of criminal prosecution, including where state law is silent or
ambiguous as to whether a defendant’s test results may be used for this purpose. We also identify
states in which there are specific confidentiality exceptions to facilitate criminal prosecution or other
punitive measures for PLHIV. However, we do not address the broader requirements around a “duty to
warn” for health care and other service providers that exist in some states.

Il. Sentence Enhancements and Collateral Consequences®

Various states have sentence-enhancement statutes that increase the term of incarceration or other
punishment normally imposed for an offense based on the defendant’s HIV or STI status. This
sourcebook also includes those provisions, which generally apply to prostitution, solicitation, or other
offenses considered sexual in nature. However, it does not include an all-inclusive analysis of every
sentencing determination potentially affected by a defendant’s HIV status or a victim’s allegation that
the impact of the crime includes fear of HIV exposure.?* These factors can be material to a sentencing
court’s consideration of the “impact of the crime upon the victim ... including a description of the nature

7 See, e.g., Jacobson v. Massachusetts, 197 U.S. 11, 31 (1905) (“if a statute purporting to have been enacted to protect the
public health . . . has no real or substantial relation to those objects, or is, beyond all question, a plain, palpable invasion of
rights secured by the fundamental law, it is the duty of the courts to so adjudge, and thereby give effect to the
Constitution.”); see also Lawrence Gostin, Public Health Law: Power, Duty, Restraint 442-45 (University of California Press
2008) (2000) (“The [Supreme] Court has described civil commitment as a uniquely serious form of restraint because it
constitutes a ‘massive curtailment of liberty’ . . . ‘Involuntary commitment for having communicable tuberculosis impinges on
the right to liberty . . . no less than involuntary commitment for being mentally ill.” (quoting Vitek v. Jones, 445 U.S. 480, 491
(1980) and Greene v. Edwards, 263 S.E.2d 661, 663 (W. Va. 1980), respectively).

18 See Yick Wo v. Hopkins, 118 U.S. 356, 374 (1886)(“Though the law itself be fair on its face and impartial in appearance, yet,
if it is applied and administered by public authority with an evil eye and an unequal hand, so as practically to make unjust and
illegal discriminations between persons in similar circumstances, material to their rights, the denial of equal justice is still within
the prohibition of the Constitution.”)

9 See, e.g., Scott Stern, The Long American Plan: the U.S. government’s campaign against venereal disease and its carriers,
38 HARv. J. L. & GENDER 373, 419-22 (2015) (“In other words, if state authorities decided to renew the American Plan
tomorrow, they would likely face political backlash for going against modern public health practice and more rigorous judicial
scrutiny, but would also have law on the books and an unrefuted history of public health oppression to draw upon.”).

%0 Beyond the sex offender registration requirements and civil commitment schemes mentioned here, the felonies enumerated
throughout this volume carry a host of other collateral consequences of conviction. They vary by state and can affect things
like access to public benefits, voting rights, and education and employment opportunities. Such collateral consequences are
beyond the scope of this document, but PLHIV and their advocates should be aware of their existence.

L Such cases typically concern sexual assault survivors who, after learning of a defendant's HIV or other STI status, may have
begun to take preventative medication, feared possible infection with HIV, or have experienced alienation from family
members.

THE CENTER FOR HIV LAW AND POLICY HIVLAWANDPOLICY.ORG
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and extent of any physical, psychological, or financial harm.” # In these cases, courts and juries might
treat the “physical and emotional trauma” as a level of harm beyond that of a “typical” rape victim.?®

In numerous states, conviction for an HIV-specific criminal offense or the use of HIV as an aggravating
factor in prosecutions for general sex offenses results in sex offender classification. This sourcebook
identifies states in which PLHIV must register as sex offenders following conviction for these kinds of
crimes, as well as some of the basic features of registration in that state, e.g., duration of requirement.
However, the requirements accompanying sex offender registration are highly complex and variable
from state to state; a thorough compilation of them is not included here.

Government officials may also seek to isolate PLHIV or to continue their confinement upon completion
of a sentence for conviction of crimes that may be considered sexual offenses. Two such types of laws
may be relevant. The first is general civil commitment laws, available to health and law enforcement
officials in every state, that allow for the involuntary commitment, typically to a mental health or medical
facility, of individuals determined to be a danger to the public or to themselves. Under this type of law,
an individual who comes to the attention of a public health officer and who the officer believes is
behaving in a way that threatens disease transmission can be subjected to a petition and court order
confining the individual for a period of time until the supposed risk of harm no longer exists.?* The
second type authorizes the confinement of individuals determined to be sexually violent predators, i.e.,
persons who have been convicted of or charged with a sexually violent offense and who suffer from a
condition affecting emotional or volitional capacity such that they pose a menace to the health and
safety of others. Civil commitment is not addressed in depth beyond this introduction, but PLHIV and
their advocates should be aware of these provisions.?

[ll. Methodology

This volume and the individual state analyses it contains were carefully researched and are current as
of the date of publication. The law is fluid, however, and users should always check for subsequent
legal or legislative developments. The statutes and cases collected here are fairly comprehensive and
will provide the reader with a good sense of the statutory and regulatory frameworks affecting PLHIV

22 3ee, e.g., Torrence v. Commonwealth, 269 S.W.3d 842, 845-46 (Ky. 2008)(citation omitted). See also State v. Scott, 180
P.3d 774 (Utah Ct. App. 2008).

2d.

% These laws may have procedures paralleling quarantine and isolation restrictions under state public health provisions.

% The United States Supreme Court has upheld involuntary civil commitment or confinement of individuals, although the use
of this measure has certain requirements to remain within the bounds of the federal Constitution. See Foucha v. Louisiana,
504 U.S. 71 (1992); Addington v. Texas, 441 U.S. 418 (1979). For a discussion of civil detention of individuals with HIV who
pose a risk of transmission, see Ronald Bayer & Amy Fairchild-Carrino, AIDS and the Limits of Control: Public Health Orders,
Quarantine, and Recalcitrant Behavior, 83 Am. J. PuB. HEALTH 1471 (1993) (finding very limited use of civil detention measures
and advocating instead for education, counseling, voluntary testing and partner notification, drug abuse treatment, and needle
exchange programs to prevent HIV transmission). However, such measures have been used against PLHIV in recent cases
suggesting that a defendant’s history of unprotected sexual contact (as admitted by a defendant or evidenced by contracting
an STI such as gonorrhea or syphilis) without disclosure of HIV status is adequate to meet the statutory dangerousness
standard for confinement. In re Renz, No. A08-898, 2008 Minn. App. Unpub. LEXIS 1287 (Minn. Ct. App. Oct. 28, 2008). A
more recent, and perhaps more pernicious, trend is the indefinite detention of persons with HIV under sexually violent predator
confinement statutes. The Supreme Court upheld such in Kansas v. Hendricks, 521 U.S. 346 (1997), and these kinds of
statutes have been applied to PLHIV based on sexual activity posing no risk of HIV transmission. See In re Coffel, 117 S.W.3d
116 (Mo. Ct. App. 2003) (reversing civil confinement order after three years of confinement as a sexually violent predator
based on underlying criminal offense posing no risk of HIV transmission.

HIVLAWANDPOLICY.ORG THE CENTER FOR HIV LAW AND POLICY
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and persons with other STIs. We have also included general criminal laws that may be used to
prosecute PLHIV or other STIs, but only in jurisdictions where they in fact have been the basis of such
prosecutions.

We researched statutes and regulations on Lexis in criminal and public health and/or safety codes; this
research included the use of successive search terms, such as criminal charges and/or modes of
transmission (for example, “HIV,” “STI,” “assault,” “spit,” etc.). We found case law through explanatory
notes; searches paralleling the statutory and regulatory searches directed at state court databases; and
searches of press archives, internet sites, and case and news reports on Lexis. Although we have
attempted to include significant reported cases from either news media sources or official judicial
opinions, not all cases of HIV exposure are reported in the media and many prosecutions do not result
in published judicial opinions. As a result, the cases identified here should not be understood as a
complete collection of all HIV-related prosecutions in the U.S. They are likely only a sampling of a much
more widespread but generally undocumented use of criminal laws against people with HIV.

Each state section includes an analysis of the relevant state laws and regulations, followed by key
cases interpreting these laws. State laws and regulations are listed according to their location in the
statutory or regulatory code, and then further divided by the title or section in which they appear.
Provisions imposing punitive restrictions or listing criminal sentences are denoted with ** and are
generally listed first. Thereafter, provisions within a particular title are listed numerically. In a few
jurisdictions the order is slightly different, reflecting necessary grouping or changes in order of statutes
that make it easier to understand the statutory scheme, or the group of laws that together relate to the
treatment of HIV in the state code.

THE CENTER FOR HIV LAW AND POLICY HIVLAWANDPOLICY.ORG



HIV CRIMINALIZATION IN THE UNITED STATES: ALABAMA e 7
A SOURCEBOOK ON STATE AND FEDERAL HIV CRIMINAL LAW AND PRACTICE

Alabama

Analysis

Alabama has prosecuted incidents of HIV exposure under general criminal laws.
Under Alabama’s communicable disease exposure statute, any person with a sexually transmitted
disease, including HIV, may be imprisoned for up to three months and/or fined up to $500 if they
“knowingly” transmit the disease, assume the risk of transmitting disease, or perform any act that will
probably or likely transmit such disease to another person.?® Neither the intent to transmit the disease
nor actual transmission is required for prosecution.

Though HIV is classified as a sexually transmitted disease for the purpose of Alabama'’s statute, the
authors are not aware of the law being used to prosecute someone on that basis.

In Brock v. State, an inmate living with HIV who was in the AIDS unit of an Alabama prison?’ was
charged with attempted murder and two counts of assault when he allegedly became belligerent and bit
a police officer.?® The police officer did not test positive for HIV.? At trial, the jury acquitted Brock of the
attempted murder charge but convicted him of first-degree assault, a crime which requires that the
defendant both intend to cause and actually cause “serious physical injury” with a “deadly weapon or
dangerous instrument.”® The prosecution argued that because the defendant was living with HIV, his
mouth and teeth were “highly capable of causing death or serious physical injury” and should be
considered dangerous weapons or instruments for the purposes of the assault charges.*

On appeal, Alabama’s Court of Criminal Appeals set aside the first-degree assault conviction and
reduced the conviction to assault in the third degree.** The court held that the state failed to establish

% ALA. CODE §8 22-11A-21(c), 13A-5-7, 13A-5-12 (2016); ALA. ADMIN. CODE r. 420-4-1-.03 (2016). Under Alabama law, “[a]
person acts knowingly with respect to conduct or to a circumstance described by a statute defining an offense when he is
aware that his conduct is of that nature or that the circumstance exists.” ALA. Cope § 13A-2-2(2) (2016).

"1t should be noted that the Alabama Department of Corrections’ (“ADOC”) policy of categorically segregating prisoners living
with HIV from the general prison population was challenged through a class action suit in 2012. Henderson v. Thomas, 913 F.
Supp. 2d 1267, 1276 (M.D. Ala. 2012). The court found that the policy violated the Americans with Disabilities Act. Id. at 1306-
07. Among other things, the subsequent settlement agreement ended the ADOC'’s practice of segregating inmates living with
HIV within facilities. Henderson v. Thomas, Civ. A. 2:11cv224-MHT, 2013 U.S. Dist. LEXIS 140098 at *6-8 (M.D. Ala. Sept. 30,
2013).

% 555 So. 2d 285, 286 (Ala. Crim. App. 1989).
29

Id.
%0 |d. at 286-87; ALA. CODE §13A-6-20 (20186).
% Brock, 555 So. 2d at 287-88.
¥ d. at 288.
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the essential elements of a case of first-degree assault against Brock.** The court stated that no
evidence was provided that Brock’s mouth and teeth were “deadly weapon[s]” as defined by Alabama
law.3* Moreover, the state did not prove that Brock intended to cause serious physical harm to the
prison guard.® The court further noted that the state provided no evidence that AIDS can be
transmitted through a human bite, and that the court did not believe it to be an established scientific fact
that AIDS could be transmitted in such a manner.*® The court’s findings were consistent with the
CDC's position that there exists only a “negligible” risk that HIV can be transmitted through a bite.>” The
CDC has also maintained that saliva alone does not transmit HIV.*®

The Alabama State Board of Health may quarantine, isolate, or civilly commit

people living with a sexually transmitted disease (STD), including HIV.

While there appear to be no reported cases in approximately the last one hundred years,* the Alabama
State Board of Health has broad discretion to quarantine, isolate, or civilly commit people living with an
STD, including HIV.* For example, the State Health Officer can, upon notification that a person is
“afflicted with any of the notifiable diseases or health conditions designated,” isolate or quarantine that
person.*!

The State Health Officer may also require people to undergo testing and examination whenever there is
‘reasonable cause to believe” they have a sexually transmitted disease, under threat of isolation or civil
commitment, until the State Health Officer considers that person to no longer be dangerous to public
health.”” The State Health Officer may also isolate or civilly commit a person known to be infected with
a sexually transmitted disease for compulsory treatment, until the disease “is no longer communicable
or a source of danger to public health.”*®

There is no case law interpreting what may be considered a “reasonable cause to believe” that a
person has a sexually transmitted disease, so mere accusation may suffice. Nor is there guidance as to
how the State Health Officer may determine a person is dangerous to public health. Moreover, in the
case of HIV, the person may never reach a point at which the disease “is no longer communicable.”
The closest analog would be to achieve viral suppression.

3.
% 1d. at 287.
% 1d. at 288.
4.

37 CTR. FOR DISEASE CONTROL & PREVENTION, HIV Risk Behaviors, Estimated Per-Act Probability of Acquiring HIV from an
Infected Source, by Exposure Act, (December 4, 2015) available at http://www.cdc.gov/hiv/risk/estimates/riskbehaviors.html.
(last visited July 19, 2016).

% CTR. FOR DISEASE CONTROL & PREVENTION, HIV Transmission, Can | get HIV from being spit on or scratched by an HIV-
infected person?, (Dec. 21, 2016) available at http://www.cdc.gov/hiv/basics/transmission.html (last visited July 19, 2016).

¥ See Dowling v. Harden, 18 Ala. App. 63, 88 So. 217 (Ala. Ct. of App. 1921) (quarantine enforced in 1921, last reported
case).

0 See, e.g., ALA. CODE §8§ 22-11A-7, 22-11A-14, 22-11A-18(b) (2016).

L ALA. CODE § 22-11A-3 (2016). Several STls are notifiable conditions in Alabama, including chancroid, chlamydia, gonorrhea,
HIV/AIDS, and syphilis. ALA. ADMIN. CODE r. 420-4-1, Appendix | (2016).

2 ALA. CODE § 22-11A-18(a) (2016).
3 ALA. CoDE § 22-11A-18(b) (2016).
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The civil commitment statute is similarly problematic. To civilly commit a person, the Department of
Public Health (DPH) must show by clear and convincing evidence that (1) the person was exposed to a
designated disease, (2) the person has refused testing or treatment, (3), the person is dangerous to
themselves and the health of the community, (4) the person conducts himself so as to expose others to
the disease, (5) treatment is available for the person’s illness or confinement is necessary to prevent
further spread of the disease, and (6) commitment is the least restrictive alternative necessary and
available for the treatment of the person’s illness and the protection of public health.**

The only limitation on the State Health Officer is that all action must be “consistent with current medical
and epidemiologic knowledge about the mode of transmission” of the respective disease.*

The Alabama State Board of Health may be required to testify against people

living with HIV (PLHIV) or an STD in a grand jury proceeding or criminal trial.

In criminal trials or grand jury investigations where Alabama seeks to prosecute PLHIV for “murder,
attempted murder, or felony assault as a result of having intentionally or recklessly exposed another to
HIV infection where the exposed person is later demonstrated to be HIV infected,”*® the State Health
Officer may be required to assist the prosecution by providing information necessary to establish that
the person is currently living with HIV, is aware of their HIV serostatus, and that they have been
counseled about “appropriate methods to avoid infecting others with the disease.”’

Important note: While we have made an effort to ensure that this information is current, the law is always
changing and we cannot guarantee the accuracy of the information provided. This information may or may not be
applicable to your specific situation and, as such, it should not be used as a substitute for legal advice.

* ALA. CODE § 22-11A-32 (2016).

> ALA. ADMIN. CODE r. 420-4-1.05(1) (2016)
“ ALA. CODE § 22-11A-38(h)(1)-(2) (20186).
*" ALA. CoDE § 22-11A-38(h) (2016).
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Code of Alabama

Note: Provisions imposing punitive restrictions or listing criminal sentences are denoted with ** and are generally
listed first. Thereafter, provisions within a particular title are listed numerically.

TITLE 22, HEALTH

ALA. CODE § 22-11A-21 (2016) **

Sexually transmitted diseases; unauthorized treatment; knowing transmission

(c) Any person afflicted with a sexually transmitted disease who shall knowingly transmit, or assume the
risk of transmitting, or do any act which will probably or likely transmit such disease to another person
shall be guilty of a Class C misdemeanor.

TITLE 15, CRIMINAL PROCEDURE

ALA. CODE 8§15-23-102 (2016)

Definitions
As used in this article, the following words shall have the following meanings:

(1) Alleged victim. -- A person or persons to whom transmission of body fluids from the
perpetrator of the crime occurred or was likely to have occurred in the course of the alleged
crime.

(2) Parent or guardian of the alleged victim. -- A parent or legal guardian of an alleged victim
who is a minor or incapacitated person.

(3) Positive reaction. -- A positive test with a positive confirmatory test result as specified by the
Department of Public Health.

(4) Sexually transmitted disease. -- Those diseases designated by the State Board of Health as
sexually transmitted diseases for the purposes of this article.

(5) Transmission of body fluids. -- The transfer of blood, semen, vaginal secretions, or other
body fluids identified by the Department of Public Health, from the alleged perpetrator of a crime
to the mucous membranes or potentially broken skin of the victim.

ALA. CODE §15-23-101 (2016)

Testing defendant for sexually transmitted disease

When a person has been charged with the crime of rape, sodomy, or sexual misconduct and it appears

from the nature of the charge that the transmission of body fluids from one person to another may have

been involved, upon the request of the alleged victim or the parent or guardian of an alleged victim, the

district attorney shall file a motion with the court for an order requiring the person charged to submit to a
test for any sexually transmitted disease.

ALA. CODE §15-23-102 (2016)

Court-ordered testing; notification of test results; results counseling
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(a) If the district attorney files a motion Section 15-23-101, the court shall order the person charged to
submit to testing if the court determines there is probable cause to believe that the person charged
committed the crime of rape, sodomy, or sexual misconduct and the transmission of body fluids was
involved.

(b) When a test is ordered under Section 15-23-101, the alleged victim of the crime or a parent or
guardian of the alleged victim shall designate an attending physician who has agreed in advance to
accept the victim as a patient to receive information on behalf of the alleged victim.

(c) If any sexually transmitted disease test results in a negative reaction, the court shall order the
person to submit to any follow-up tests at the intervals and in the manner as shall be determined by the
State Board of Health.

(d) The result of any test ordered under this section is not a public record and shall be available only to
the following:

(1) The alleged victim.

(2) The parent or guardian of the alleged victim.
(3) The attending physician of the alleged victim.
(4) The person tested.

(e) If any sexually transmitted disease test ordered under this section results in a positive reaction, the
individual subject to the test shall receive post-test counseling. Counseling and referral for appropriate
health care, testing, and support services as directed by the State Health Officer shall be provided to
the alleged victim at the request of the alleged victim or the parent or guardian of the alleged victim.

TITLE 22, HEALTH

ALA. CODE § 22-11A-1 (2016)

Designation

The State Board of Health shall designate the diseases and health conditions which are notifiable. The
diseases and health conditions so designated by the Board of Health are declared to be diseases and
health conditions of epidemic potential, a threat to the health and welfare of the public, or otherwise of
public health importance. The occurrence of cases of notifiable diseases and health conditions shall be
reported as provided by the rules adopted by the State Board of Health.

ALA. CODE §822-11A-3 (2016)

Quarantine

Whenever the State Health Officer or his representative, or the county health officer or his
representative, is notified of any person or persons afflicted with any of the notifiable diseases or health
conditions designated by the State Board of Health, he shall, at his discretion, isolate or quarantine
such person or persons as further provided in this article. Such quarantine shall be established and
maintained in accordance with the rules adopted by the State Board of Health for the control of the
disease with which the person or persons are afflicted.
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ALA. CODE 822-11A-7 (2016)

Compliance with boards or officers

Any person reported as having any of the notifiable diseases or health conditions designated by the
State Board of Health shall conform to or obey the instructions or directions given or communicated to
him by the county board of health, county health officer or his designee, or State Board of Health, State
Health Officer, or his designee, to prevent the spread of the disease.

ALA. CODE §22-11A-13 (2016)

Sexually transmitted diseases; rules

Sexually Transmitted Diseases which are designated by the State Board of Health are recognized and
declared to be contagious, infectious and communicable diseases and dangerous to public health. The
State Board is authorized and directed to promulgate rules for the testing, reporting, investigation and
treatment of sexually transmitted diseases.

ALA. CODE §22-11A-14 (2016)

Sexually transmitted diseases; reports

(a) Any physician who diagnoses or treats a case of sexually transmitted disease as designated by the
State Board of Health, or any administrator of any hospital, dispensary, correctional facility or other
institution in which a case of sexually transmitted disease occurs shall report it to the State or county
Health Officer or his designee in a time and manner prescribed by the State Board of Health.

(e) The reports required by this section shall be confidential and shall not be subject to public inspection
or admission into evidence in any court except proceedings brought under this article to compel the
examination, testing, commitment or quarantine of any person or upon the written consent of the
patient.

(g) Upon receipt of a report of a case of sexually transmitted disease, the county or State Health Officer
shall institute such measures as he or she deems necessary or appropriate for the protection of other
persons from infection by such diseased person as said health officer is empowered to use to prevent
the spread of contagious, infectious or communicable diseases.

ALA. CODE §22-11A-17 (2016)

Convicts; testing for sexually transmitted diseases

(c) At the request of the victim of a sexual offense (as defined in Section 13A-6-60, et seq.), the State
Health Department shall release the results of any tests on the defendant convicted of such sexual
offense, for the presence of etiologic agent for Acquired Immune Deficiency Syndrome (AIDS or HIV) to
the victim of such sexual offense. The State Health Department shall also provide the victim of such
sexual offense counsel regarding AIDS disease, AIDS testing, in accordance with applicable law and
referral for appropriate health care and support services.

ALA. CODE §22-11A-18 (2016)

Sexually transmitted diseases; isolation upon refusal to test or receive treatment

(a) Any person where there is reasonable cause to believe has a sexually transmitted disease or has
been exposed to a sexually transmitted disease shall be tested and examined by the county or State
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Health Officer or his designee or a licensed physician. Whenever any person so suspected refuses to
be examined, such person may be isolated or committed as provided in this article until, in the
judgment of the State or county Health Officer, that person is no longer dangerous to public health. . .

(b) The State Health Officer or county health officer shall require all persons infected with a sexually
transmitted disease to report for treatment by the health officer or a licensed physician, and continue
treatment until such disease, in the judgment of the attending physician, is no long communicable or a
source of danger to public health. . . Whenever, in the judgment of the State or county Health Officer,
such a course is necessary to protect public health, a person inflicted with a sexually transmitted
disease may be committed or isolated for compulsory treatment and quarantine in accordance with the
provisions of this article. . .

ALA. CODE 8§ 22-11A-32 (2016)

Commitment petitions; burden of proof; findings

(a) If, at the final hearing, upon a petition seeking to commit a person to the custody of the Alabama
Department of Public Health or such other facility as the court may order, the probate judge, on the
basis of clear and convincing evidence, shall find:

(1) That the person sought to be committed has been exposed or is afflicted with one of the
diseases designated in this article;

(2) That the person has refused testing or voluntary treatment;

(3) That, as a consequence of the disease, the person is dangerous to himself and the health of
the community;

(4) That the person conducts himself so as to expose others to the disease;

(5) That treatment is available for the person's iliness if confined or that confinement is
necessary to prevent further spread of the disease; and

(6) That commitment is the least restrictive alternative necessary and available for the treatment
of the person's illness and the protection of public health;

Then upon such findings, the probate judge shall enter an order, setting forth his findings, granting the
petition and ordering the person committed to the custody of the Alabama Department of Public Health
or such other facility as the court may order.

(b) If upon rehearing, the probate judge shall find, from the evidence, that one or more of the elements
required for commitment, shall no longer be applicable to the person who is the subject of the
rehearing, the probate judge shall discharge the person.

(c) If the probate judge finds that no treatment is presently available for the person's illness, but that
confinement is necessary to prevent the person from causing harm to the health of the community, the
order committing the person shall provide that, should treatment become available during the person's
confinement, such curative treatment will immediately be made available to him.
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ALA. CODE 8§22-11A-37 (2016)

Convicts; quarantine

When there is reasonable cause to believe that an inmate of any state correctional facility or any
municipal or county jail has been exposed to or is afflicted with any of the diseases designated by this
article, the State or county Health Officer may petition the superintendent of the facility to isolate the
inmate for compulsory testing, treatment and quarantine.

ALA. CODE §22-11A-38 (2016)

Confidentiality; exceptions

(f) No physician, employee of the health department, hospitals, other health care facilities or
organizations, funeral homes or any employee thereof shall incur any civil or criminal liability for
revealing or failing to reveal confidential information within the approved rules. This subsection is
intended to extend immunity from liability to acts which could constitute a breach of physician/patient
privilege but for the protections of this subsection.

(h) Notwithstanding the provisions of this section or any other provisions of law, the State Health Officer
or his or her designee shall under the circumstances set forth below disclose such information as is
necessary to establish the following: That an individual is seropositive for HIV infection, confirmed by
appropriate methodology as determined by the Board of Health; that the individual has been notified of
the fact of his or her HIV infection; and that the individual has been counseled about appropriate
methods to avoid infecting others with the disease. Such information shall be provided only under either
of the following circumstances:

(1) In response to a subpoena from a grand jury convened in any judicial circuit in the state,
when such a subpoena is accompanied by a letter from the Attorney General or an Alabama
District Attorney attesting that the information is hecessary to the grand jury proceedings in
connection with an individual who has been charged with or who is being investigated for
murder, attempted murder, or felony assault as a result of having intentionally or recklessly
exposed another to HIV infection where the exposed person is later demonstrated to be HIV
infected. Prior to release of such evidence to the grand jury, such evidence shall be reviewed in
camera by a court of competent jurisdiction to determine its probative value, and the court shall
fashion a protective order to prevent disclosure of the evidence except as shall be necessary for
the grand jury proceedings.

(2) In response to a subpoena from the State of Alabama or the defendant in a criminal trial in
which the defendant has been indicted by a grand jury for murder, attempted murder, or felony
assault as a result of having intentionally or recklessly exposed another to HIV infection where
the exposed person is later demonstrated to be HIV infected, and, if subpoenaed by the State of
Alabama, such material has previously been presented to the appropriate grand jury for review
pursuant to subdivision (1), above. Prior to the introduction of such evidence in a criminal trial, it
shall be reviewed by the court in camera to determine its probative value, and the court shall
fashion a protective order to prevent disclosure of the evidence except as shall be necessary to
prosecute or defend the criminal matter.
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ALA. CODE 8§ 22-11A-50 (2016)

Definitions

As used in this article, the following words and phrases shall have the following meanings respectively
ascribed to them, unless the context clearly indicates otherwise:

(1) HIV. -- Human Immunodeficiency Virus.
(2) AIDS. -- Acquired Immune Deficiency Syndrome.

(3) HIV infection. -- Infection with human immunodeficiency virus as determined by antibody
tests, culture or other means approved by the State Board of Health.

TITLE 13A, CRIMINAL CODE

ALA. CODE § 13A-5-7 (2016)

Prison Terms; misdemeanors and violations

(a) Sentences for misdemeanors shall be a definite term of imprisonment in the county jail or to hard
labor for the county, within the following limitations:

(3) For a Class C misdemeanor, not more than three months.

ALA. CODE 8§ 13A-5-12 (2016)

Fines; misdemeanors and violations

(a) A sentence to pay a fine for a misdemeanor shall be for a definite amount, fixed by the court, within
the following limitations:

(3) For a Class C misdemeanor, not more than $ 500.

ADMINSTRATIVE CODE

ALA. ADMIN. CODE R. 420-4-1.05 (2016)

Control Procedures

(1) The State Health Officer may act to prevent the spread of any notifiable disease or health condition
in a manner consistent with current medical and epidemiologic knowledge about the mode of
transmission of said disease or health condition. Said actions for control of disease include any of the
following actions, any combination thereof, or any other lawful action necessary to prevent the spread
of disease.

(a) The State Health Officer, or his or her designee, may cause a person or persons to be
placed in isolation and order said person or persons to remain in such status until released by
said Health Officer designee as provided for in Code of Ala. 1975, § 22-11A-1, et seq.

(b) The State Health Officer, or his or her designee, may order any person or persons to restrict
their activities and not engage in certain specified activities or enter certain places while they
are potentially capable of transmitting a notifiable disease or health condition.
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(c) The State Health Officer, or his or her designee, may order a person or persons to be
quarantined in their own dwelling or such other facility as may be deemed appropriate and may
order removal of said persons if not in their own home in accordance with Code of Ala. 1975, §
22-11A-8.
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Alaska

Analysis

A person’s HIV status may lead to higher prison sentences for felony sexual
offenses.

Alaska has no statute explicitly criminalizing HIV transmission or exposure, but enhanced sentencing
may be applied based on a defendant’s HIV status if they are found guilty of one of several specified
sex offenses.”® If a PLHIV is found guilty of a sexually-based assault, they may receive an enhanced
term of imprisonment if (1) the offense involved penetration or (2) the defendant exposed the victim to a
risk or fear that HIV transmission could result.*® Neither the intent to transmit HIV nor actual
transmission is required. Nor is there a requirement that a person’s “fear that the offense could result in
the transmission of HIV or AIDS” be based on accurate medical science.

Alaska defines “sexual penetration” as “genital intercourse, cunnilingus, fellatio, anal intercourse, or an

intrusion, however slight, of an object or any part of a person’s body into the genital or anal opening of

another person’s body . . . .”*® An enhanced sentence can be imposed even if the defendant’s viral load
is low or non-detectable, if protection, such as a condom was used, or if the crime involved penetration
with a body part or object that cannot transmit HIV.

In 1996, the HIV status of a defendant was considered an “aggravating factor,” leading the court to
sentence him to ten years’ imprisonment for sexual abuse of a minor.>* On appeal, the court affirmed
the finding of the defendant’s HIV status as an aggravating factor because the defendant knew he had
HIV at the time of the sexual conduct with the minor, did not disclose his status, and did not take any
measures to protect her from infection.®® The court found that although the minor provided a condom
that was used for the second sexual encounter, and that she had thus far tested negative for HIV, it
was “reasonable to infer that [the minor] [would] be very fearful for some time to come that she may
have contracted [HIV] . . . .”*® The court determined that such considerations supported an enhanced
sentence.>

8 ALASKA STAT. § 12.55.155 (2016).

%9 § 12.55.155(c)(33) (2016).

%0 § 11.81.900(b)(60)(A) (2016).

L Wans v. State, No. A-6188, 1996 WL 671355 at *2 (Alaska Ct. App. 1996).
2 1d.

> d.

*1d.
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The Alaska Department of Health and Social Services (“Department”) may

guarantine or isolate people living with HIV or an STI.

The State Department of Health and Social Services is given authority to quarantine or isolate persons
in order to prevent spread of communicable diseases, among them HIV/AIDS and a number of sexually
transmitted infections (STI).>> Some procedural safeguards are in place, such as the requirement that
guarantine or isolation be the least restrictive means necessary to prevent transmission, as well as the
provision of a hearing and certain other rights for a restricted individual; however, other basic
protections, such as the right to legal representation, are notably absent.*® Moreover, it is unclear how
much and what kind of evidence is sufficient to establish “that the individual is unable or unwilling to
behave so as not to expose other individuals to danger of infection.”’ For example, successful
antiretroviral therapy or condom use, as in Wans, might not be sufficient to demonstrate the absence of
any behavior posing actual risk of exposure to HIV or other STI before a court.*®

The Alaska Department of Health and Social Services may disclose an
individual’s identifiable health information during the course of a legal
proceeding.

Despite baseline confidentiality protections, there are two notable exceptions in which the Department
may disclose an individual’s ordinarily protected health information: (1) orders for quarantine and
isolation, and (2) under court order, during any other legal proceeding.*

Important note: While we have made an effort to ensure that this information is current, the law is always
changing and we cannot guarantee the accuracy of the information provided. This information may or may not be
applicable to your specific situation and, as such, it should not be used as a substitute for legal advice.

%5 ALASKA STAT. §§ 18.15.370, 18.15.385 (2016). The statues specifically authorizing isolation and quarantine refer to
“contagious” diseases. Contagious disease is defined as “an infectious disease that can be transmitted from individual to
individual.” ALAskA STAT. §8 18.15.395(3) (2016). This broad definition clearly encompasses HIV and other reportable STls,
including chancroid, chlamydia, gonorrhea, viral hepatitis, and syphilis. ALaska ADMIN. CODE tit. 7, § 27.005 (2016).

% ALASKA STAT. § 18.15.385 (2016).
57
Id.
%8 |d.; Wans v. State, No. A-6188, 1996 WL 671355 at *2 (Alaska Ct. App. 1996).
%9 ALASKA ADMIN. CODE tit. 7 § 27.893(e) (2016).
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Code of Alaska

Note: Provisions imposing punitive restrictions or listing criminal sentences are denoted with ** and are generally
listed first. Thereafter, provisions within a particular title are listed numerically.

TITLE 12, CODE OF CRIMINAL PROCEDURE

ALASKA STAT. 8 12.55.155 (2016) **

Factors in aggravation and mitigation

(c) The following factors shall be considered by the sentencing court if proven in accordance with this
section, and may allow imposition of a sentence above the presumptive range set out in AS 12.55.125:

(33) the offense was a felony specified in AS 11.41.410--11.41.455, the defendant had been previously
diagnosed as having or having tested positive for HIV or AIDS, and the offense either (A) involved
penetration, or (B) exposed the victim to a risk or a fear that the offense could result in the transmission
of HIV or AIDS; in this paragraph, “HIV” and “AIDS” have the meanings given in AS 18.15.310.

ALASKA STAT. § 12.55.125 (2016) **

Sentences of imprisonment for felonies

(c) Except as provided in (i) of this section, a defendant convicted of a class A felony may be sentenced
to a definite term of imprisonment of not more than 20 years, and shall be sentenced to a definite term
within the following presumptive ranges, subject to adjustment as provided in AS 12.55.155 —
12.55.175:

(2) if the offense is a first felony conviction

(A) and the defendant possessed a firearm, used a dangerous instrument, or caused serious physical
injury or death during the commission of the offense, or knowingly directed the conduct constituting the
offense at a uniformed or otherwise clearly identified peace officer, firefighter, correctional employee,
emergency medical technician, paramedic, ambulance attendant, or other emergency responder who
was engaged in the performance of official duties at the time of the offense, seven to 11 years;

(d) Except as provided in (i) of this section, a defendant convicted of a class B felony may be sentenced
to a definite term of imprisonment of not more than 10 years, and shall be sentenced to a definite term
within the following presumptive ranges, subject to adjustment as provided in AS 12.55.155 —
12.55.175:

(e) Except as provided in (i) of this section, a defendant convicted of a class C felony may be
sentenced to a definite term of imprisonment of not more than five years, and shall be sentenced to a
definite term within the following presumptive ranges, subject to adjustment as provided in
AS.12.55.155 - 12.55.175:

(i) A defendant convicted of

(1) sexual assault in the first degree, sexual abuse of a minor in the first degree . . . may be
sentenced to a definite term of imprisonment of not more than 99 years and shall be sentenced
to a definite term within the following presumptive ranges, subject to adjustment as provided in
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(B) if the offense is a first felony conviction and the defendant possessed a firearm, used a
dangerous instrument, or caused serious physical injury during the commission of the
offense, 25 to 30 years;

ALASKA STAT. 8 12.55.135 (2016) **

Sentences of imprisonment for misdemeanors

(a) A defendant convicted of a class A misdemeanor may be sentenced to a definite term of
imprisonment of not more than one year.

(b) A defendant convicted of a class B misdemeanor may be sentenced to a definite term of
imprisonment of not more than 90 days unless otherwise specified in the provision of law defining the
offense.

TITLE 11, CRIMINAL LAW

ALASKA STAT. §11.41.410 (2016)

Sexual assault in the first degree

(b) Sexual assault in the first degree is an unclassified felony and is punishable as provided in AS
12.55.

ALASKA STAT. §11.41.420 (2016)

Sexual assault in the second degree

(b) Sexual assault in the second degree is a class B felony.

ALASKA STAT. §11.41.425 (2016)

Sexual assault in the third degree

(c) Sexual assault in the third degree is a class C felony.

ALASKA STAT. §11.41.427(2016)

Sexual assault in the fourth degree

(c) Sexual assault in the fourth degree is a class A misdemeanor.

ALASKA STAT. §11.41.434 (2016)

Sexual abuse of a minor in the first degree

(b) Sexual abuse of a minor in the first degree is an unclassified felony and is punishable as provided in
AS 12.55.

ALASKA STAT. 8§11.41.436 (2016)

Sexual abuse of a minor in the second degree

(b) Sexual abuse of a minor in the second degree is a class B felony.
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ALASKA STAT. 8 11.41.438(B) (2016)

Sexual abuse of a minor in the third degree

(b) Sexual abuse of a minor in the third degree is a class C felony.

ALASKA STAT. 8 11.41.440 (2016)

Sexual abuse of a minor in the fourth degree

(b) Sexual abuse of a minor in the fourth degree is a class A misdemeanor.

ALASKA STAT. §11.41.452 (2016)

Online enticement of a minor

(d) Except as provided in (e) of this section, online enticement is a class B felony.

(e) Online enticement is a class A felony if the defendant was, at the time of the offense, required to
register as a sex offender or child kidnapper under AS 12.63 or a similar law of another jurisdiction.

ALASKA STAT. §11.41.450 (2016)

Incest

(b) Incest is a class C felony.

ALASKA STAT. §11.41.455 (2016)

Unlawful exploitation of a minor

(c) Unlawful exploitation of a minor is a
(1) class B felony; or

(2) class A felony if the person has been previously convicted of unlawful exploitation of a minor
in this jurisdiction or a similar crime in this or another jurisdiction.

ALASKA STAT. §11.81.900 (2016)

Definitions

(a) For purposes of this title, unless the context requires otherwise,

(1) a person acts “intentionally” with respect to a result described by a provision of law defining
an offense when the person’s conscious objective is to cause that result; when intentionally
causing a particular result is an element of an offense, that intent need not be the person’s only
objective;

(2) a person acts “knowingly” with respect to conduct or to a circumstance described by a
provision of law defining an offense when the person is aware that the conduct is of that nature
or that the circumstance exists; when knowledge of the existence of a particular fact is an
element of an offense, that knowledge is established if a person is aware of a substantial
probability of its existence, unless the person actually believes it does not exist; a person who is
unaware of conduct or a circumstance of which the person would have been aware had that
person not been intoxicated acts knowingly with respect to that conduct or circumstance;
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(b) In this title, unless otherwise specified or unless the context requires otherwise,
(15) “dangerous instrument” means

(A) any deadly weapon or anything that, under the circumstances in which it is used,
attempted to be used, or threatened to be used, is capable of causing death or serious
physical injury;

(17) “deadly weapon” means any firearm, or anything designed for and capable of causing
death or serious physical injury, including a knife, an axe, a club, metal knuckles, or an
explosive;

(57) “serious physical injury” means

(A) physical injury caused by an act performed under circumstances that create a
substantial risk of death; or

(B) physical injury that causes serious and protracted disfigurement, protracted
impairment of health, protracted loss or impairment of the function of a body member or
organ, or that unlawfully terminates a pregnancy;

TITLE 18, HEALTH, SAFETY, HOUSING, HUMAN RIGHTS, AND PUBLIC DEFENDER

ALASKA STAT. §18.15.370 (2016)

Reportable disease list

The department shall maintain a list of reportable diseases or other conditions of public health
importance that must be reported to the department. The list may include birth defects, cancers,
injuries, and diseases or other conditions caused by exposure to microorganisms; pathogens; or
environmental, toxic, or other hazardous substances. The department shall regularly maintain and may
revise the list. The department may also establish registries for diseases and conditions that must be
reported to the department.

ALASKA STAT. § 18.15.385 (2016) **

Isolation and quarantine

(a) The department may isolate or quarantine an individual or group of individuals if isolation or
guarantine is the least restrictive alternative necessary to prevent the spread of a contagious or
possibly contagious disease to others in accordance with regulations adopted by the department
consistent with the provisions of this section and other law.

(d) Before quarantining or isolating an individual, the department shall obtain a written order from the
superior court authorizing the isolation or quarantine, unless the individual consents to the quarantine
or isolation. The department shall file a petition for a written order under this subsection. The petition

must:

(1) allege

(A) the identity of each individual proposed to be quarantined or isolated:
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(B) the premises subject to isolation or quarantine;

(C) the date and time the isolation or quarantine is to begin;
(D) the suspected contagious disease;

(E) that the individual poses a significant risk to public health;

(F) whether testing screening, examination, treatment, or related procedures are
necessary;

(G) that the individual is unable or unwilling to behave so as not to expose other
individuals to danger of infection; and

(H) that the department is complying or will comply with (b) of this section; and

(2) be accompanied by an affidavit signhed by a state medical officer attesting to the facts
asserted in the petition, including specific facts supporting the allegations required by (1)(D) and
(G) of this subsection; the petition shall be personally served according to court rules, along with
notice of the time and place of the hearing under (f) of this section.

(e) Notwithstanding (d) of this section, when the department has probable cause to believe that the
delay involved in seeking a court order imposing isolation or quarantine would pose a clear and
immediate threat to the public health and isolation or quarantine is the least restrictive alternative and is
necessary to prevent the spread of a contagious or possibly contagious disease, a state medical officer
in the department may issue an emergency administrative order to temporarily isolate or quarantine an
individual or group of individuals. An emergency administrative order of temporary quarantine or
isolation by a sate medical officer is enforceable by any peace officer in the state. Within 24 hours after
implementation of the emergency administrative order, the department shall notify the superior court by
filing a petition under (d) of this section that also alleges that the emergency action was necessary to
prevent or limit the transmission of a contagious or possibly contagious disease to others that would
pose an immediate threat to the public health. The petition must be signed by a state medical officer.

(9) During the hearing, the individual has the right to
(1) view and copy all petitions and reports in the court file of the individual’s case;
(2) elect to have the hearing open to the public;

(3) have the rules of evidence and civil procedure applied so as to provide for the informal but
efficient presentation of evidence;

(4) have an interpreter if the individual does not understand English;
(5) present evidence on the individual’'s behalf;
(6) cross-examine witnesses who testify against the individual;

(7) call experts and other witnesses to testify on the individual’s behalf; and
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(8) participate in the hearing; under this paragraph, participation may be by telephone if the
individual presents a substantial risk of transmitting a contagious or possibly contagious disease
to others.

(n) A person who knowingly violates this section or a regulation adopted under this section is guilty of a
class B misdemeanor. In this subsection, “knowingly” has the meaning given in AS 11.81.900(a).

(o) A person who intentionally violates this section or a regulation adopted under this section is guilty of
a class A misdemeanor. In this subsection, “intentionally” has the meaning given in AS 11.81.900(a).

ADMINSTRATIVE CODE

TITLE 7, HEALTH AND SOCIAL SERVICES

ALASKA ADMIN. CODE TIT. 7 § 27.893 (2016)

Permitted disclosures

(e) The department will not disclose identifiable health information in the course of legal discovery,
subpoena, or compelled testimony of a public health agent, in any civil, criminal, administrative, or other
legal proceeding, except

(1) in a legal proceeding initiated by a public health agent for quarantine or isolation of the
person who is subject to the health information to be disclosed, whether the proceeding is open
or closed to the public; or

(2) when a court orders the disclosure after having been fully advised of
(A) the statutes and regulations limiting disclosure;
(B) the public policy supporting the protection of identifiable health information;

(C) the facts that support the closing of the proceeding or the sealing of the records
containing identifiable health information.
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Arizona

Analysis

No criminal statutes explicitly addressing HIV exposure.

There are no criminal statutes criminalizing HIV transmission or exposure in Arizona. However, in some
states, people living with HIV (PLHIV) have been prosecuted for HIV exposure under general criminal
laws, such as reckless endangerment and aggravated assault. At the time of publication, the authors
are not aware of any prosecution under general criminal laws on the basis of HIV status in Arizona.

PLHIV or other Sexually Transmitted Infections (STIs or STI if singular) may

qualify for mitigation of their sentences.

In State of Arizona v. Ellevan, the Court of Appeals reversed the trial court’s decision and remanded for
new sentencing, ordering the trial court to determine whether the petitioner's HIV status warranted a
shorter prison term.®® The Court further noted “[p]ositive HIV status is material to informed plea
bargaining and sentencing because it can transform into a life sentence a term of years that would
otherwise end well within the recipient’s probable life span.”®*

PLHIV or other STIs may be prosecuted for exposure.

Various contagious diseases, among them HIV and certain STIs listed in in Title 9 Chapter 6 Article 3 of
the Arizona Administrative Code,® must be reported to the State Department of Health upon diagnosis.
A person with a “contagious or infectious disease” who knowingly exposes themselves to another in a
“public place or thoroughfare” may be punished with a class 2 misdemeanor, carrying a punishment of
four months’ imprisonment.®® On the face of the statute, disease transmission is not required for
prosecution. The exposure provision does not define contagious or infectious disease but

%0 179 Ariz. 382, 880 P.2d 139 (Ariz. Ct. App. 1994).

% 1d., 179 Ariz. at 383, 880 P.2d at 140.

62 Including chancroid, chlamydia, gonorrhea, viral hepatitis, HIV, and syphilis. Ariz. ADMIN. CoDE 88 9-6-313, 9-6-314, 9-6-332,
9-6-337, 9-6-338, 9-6-339, 9-6-340, 9-6-341, 9-6-375 (2016).

% ARiz. REV. STAT. §8 36-631, 13-707 (2016); see also ARriz. ADMIN. CODE 8§ 9-6-313, 9-6-314, 9-6-332, 9-6-337, 9-6-338, 9-6-
339, 9-6-340, 9-6-341, 9-6-375 (2016). In Arizona a court is also required to consider restitution for economic loss to a victim in

a criminal case, Ariz. REv. STAT. 8§13-603(c) (2016), including that for medical treatment, State v. Iniguez, 169 Ariz. 533, 538,
821 P.2d 194, 199 (Ariz. Ct. App. 1991).

However, there are no reported cases of restitution for medical treatment in a criminal prosecution for transmission of a STI.
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communicable disease is defined as “contagious, epidemic or infectious disease required to be
reported . . ."*

The Arizona Department of Health Services may be compelled to provide information related to
communicable diseases for criminal prosecutions.®® Moreover, persons alleged to have committed a
sexual offense or another offense involving significant exposure are subject to a court order requiring
testing for STIs.®® However, no such information may be compelled for HIV-specific cases.®’

Important note: While we have made an effort to ensure that this information is current, the law is always
changing and we cannot guarantee the accuracy of the information provided. This information may or may not be
applicable to your specific situation and, as such, it should not be used as a substitute for legal advice.

% ARIZ. REV. STAT. § 36-661(4)(2016).

% ARIZ. REV. STAT. § 36-665(A), (B)(1) (2016).
% ARIz. REV. STAT. § 13-1415 (2016).

" ARiZ. REV. STAT. § 36-665(1) (2016).
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Code of Arizona

Note: Provisions imposing punitive restrictions or listing criminal sentences are denoted with ** and are generally
listed first. Thereafter, provisions within a particular title are listed numerically.

TITLE 36, PUBLIC HEALTH AND SAFETY

ARIZ. REV. STAT. 8§ 36-631 (2016) **

Person with contagious or infectious disease exposing himself to public; classification; exception

A person who knowingly exposes himself or another afflicted with a contagious or infectious disease in
a public place or thoroughfare, except in the necessary removal of such person in a manner least
dangerous to the public health, is guilty of a class 2 misdemeanor.

ARIZ. REV. STAT. § 36-665 (2016)

Order for disclosure of communicable disease related information

(B) An order for disclosure of or a search warrant for communicable disease related information may be
issued on an application showing any one of the following:

(1) A compelling need for disclosure of the information for the adjudication of a criminal, civil or
administrative proceeding.

(2) A clear and imminent danger to a person whose life or health may unknowingly be at
significant risk as a result of contact with the person to whom the information pertains.

(3) If the application is filed by a state, county or local health officer, a clear and imminent
danger to the public health.

(4) That the applicant is lawfully entitled to the disclosure and the disclosure is consistent with
the provisions of this article.

(5) A clear and imminent danger to a person or to public health or a compelling need requiring
disclosure of the communicable disease related information.

(C) On receiving an application pursuant to this section, the court or administrative body shall enter an
order directing that the file be sealed and not made available to any person, except to the extent
necessary to conduct a proceeding in connection with the determination of whether to grant or deny the
application, including an appeal. The court or administrative body shall also order that all subsequent
proceedings in connection with the application be conducted in camera and, if appropriate to prevent
the unauthorized disclosure of communicable disease related information, that pleadings, papers,
affidavits, judgments, orders, briefs, and memoranda of law that are part of the application or the
decision not state the name of the person concerning whom communicable disease related information
is sought.

(G) In assessing compelling need and clear and imminent danger, the court or administrative body shall
provide written findings of fact, including scientific or medical findings, citing specific evidence in the
record which supports each finding, and shall weight the need for disclosure against the privacy interest
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of the protected person and the public interest which may be disserved by disclosure which deters
future testing or treatment or which may lead to discrimination.

(I) Notwithstanding any other law, a court or administrative body shall not order the department, a
county health department or a local health department to release HIV-related information in its
possession.

TITLE 13, CRIMINAL CODE

ARIZ. REV. STAT. § 13-707 (2016) **

Misdemeanors; sentencing

(A) A sentence of imprisonment for a misdemeanor shall be for a definite term to be served other than a
place within custody of the state department of corrections. The court shall fix the term of imprisonment
within the following maximum limitations:

(2) For a class 2 misdemeanor, four months.

(3) For a class 3 misdemeanor, thirty days.
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Arkansas

Analysis

People living with HIV (PLHIV) may be criminally liable for a range of acts.
Arkansas considers people living with HIV (PLHIV) to be a danger to the public when they engage in
sexual conduct without disclosing their status or in parenteral transfer of blood or blood products.®® The
law is universal and does not account for actual transmission risk.®® Moreover, if a PLHIV engages in
either of these acts with knowledge of their HIV status they are criminally liable and may be charged
with a Class A felony.” Sexual conduct includes oral, anal, and vaginal sex, as well as any genital or
anal penetration by any object.”* Ejaculation is not required for prosecution.”? The scope of “parenteral
transfer of blood or blood products” (exposure through a mucous membrane or break in the skin) is not
defined, but may potentially include blood or organ donation, sharing syringes, spitting, or biting.
Neither the intent to transmit HIV nor transmission of HIV is required for prosecution.”® Conviction can
result in a sentence of six to thirty years’ imprisonment and a fine of up to $15,000.”

PLHIV may also be charged with general criminal laws, such as aggravated

assault.

In May 2010, a 41-year-old man living with HIV was charged with two counts of aggravated assault
after allegedly spitting blood at a police officer.”” Aggravated assault prohibits, under circumstances
manifesting extreme indifference to the value of human life, engaging in conduct that creates a
substantial danger of death or serious physical injury to another person.’ It is a Class D felony,
punishable by up to six years imprisonment and a fine of up to $10,000.”” The man was acquitted by

%8 ARK. CODE ANN. § 5-14-123(a) (2016).
69

Id.
0§ 5-14-123(b), (d) (2016). The language of the statute makes it clear that non-disclosure of HIV status is a required element
for prosecution of someone for sexual conduct. However, is not clear whether non-disclosure as an element of the offense
also applies to parenteral transfer of blood or blood products.

™ §5-14-123(c)(1). (2016).

72 § 5-14-123(c)(2) (2016).

73 § 5-14-123(c)(2) (2016).

™ ARK. CODE ANN. §§ 5-4-401(a)(2), 5-4-201(a)(1) (2016).

5 Gavin Lesnick, HIV positive man spits blood at police officer, report says, ARKANSASONLINE.COM, May 12, 2010, available at
http://www.arkansasonline.com/news/2010/may/12/hiv-positive-man-spits-blood-officer-report-says/. See also Arkansas
Judiciary System, Circuit Court of Pulaski County, Fourth Division, available at
https://caseinfo.aoc.arkansas.gov/cconnect/PROD/public/ck public_gry doct.cp_dktrpt frames?backto=P&case id=60CR-10-
2714&begin_date=&end_date=.

® ARK. CODE ANN. § 5-13-204(a)(1) (2016).

"7 8§ 5-13-204(b), 5-4-401(a)(5), 5-4-201(a)(2) (2016).
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reason of mental disease or defect and ordered to civil commitment.”® He was subsequently
conditionally released.”

HIV status must be disclosed before receiving medical treatment.

All PLHIV in Arkansas who know their HIV status must inform doctors or dentists of their HIV status
before receiving treatment.®® Failure to meet this requirement is a Class A misdemeanor punishable by
up to one year in prison, a $2,500 fine, or both.%!

PLHIV convicted of the criminal exposure statute may be required to register as

sex offenders.

The criminal exposure statute is considered a sex offense,® and a PLHIV convicted under it may be
required by a sentencing court to register as a sex offender.?® Persons required to register as sex
offenders who move to or return to Arkansas from another jurisdiction must register with local law
enforcement within seven calendar days.®

Registration requires submission of extensive information and has complicated verification
requirements. ® Importantly, under this statutory scheme, transgender persons registered as sex
offenders who have not legally changed their names may not do so until their registration requirement
has terminated.®®

Violating any of the terms of registration is a Class C felony and may be punishable by three to ten
years’ imprisonment and a fine of up to $10,000.%” Under certain circumstances, PLHIV convicted of
HIV exposure may apply for the termination of the sex offender registration requirement.®

"8 State v. Jackson, 60CR-10-2714 (Cir. Ct. Pulaski County-4th 2011), see “Judgment & Commitment Order,” entry dated
04/18/2011 on docket report, available at:

https://caseinfo.aoc.arkansas.gov/cconnect/PROD/public/ck_public_gry doct.cp_dktrpt frames?backto=D&case_id=60CR-10-
2714&beqin_date=&end_date=.

™ In re Jackson, No. PR 11-760 (Circ. Ct. Pulaski County-12th 2011), see “Order of Conditional Release RR.12.2012.97” entry
dated 03/02/2012 on docket report, available at:

https://caseinfo.aoc.arkansas.gov/cconnect/PROD/public/ck_public_gry doct.cp_dktrpt frames?backto=P&case id=60PR-11-
760&begin_date=&end_date=.

% ARK. CoDE ANN. § 20-15-903(a) (2016).

81 8§ 20-15-903(h), 5-4-401(b)(1), 5-4-201(b)(1) (2016).

8 g 12-12-903(13)(A)(i)(p) (2016). See also § 12-12-903(13)(i)-(vi) (2016) (defining as sex offenses, and thus requiring sex
offender registration, a number of offenses potentially including PLHIV, including (1) attempt, solicitation, or conspiracy to
commit any of the enumerated offenses, including HIV exposure; (2) conviction of another state’s law that is either similar to
an Arkansas law that requires registration, or requires registration in that state; (3) conviction of a military offense that is either
similar to an Arkansas law that requires registration, or requires registration under federal law; and (4) conviction of a law in
another foreign country requiring registration.).

8 8§ 12-12-905(a)(1)-(4), 12-12-903(12)(A), 12-12-906(a)(1)(A)(ii) (2016).

8 § 12-12-906(a)(2)(A) (2016).

8 Readers are advised to carefully review all sections of ARK. CoDE ANN. §12-12-908 for a complete list of requirements. See
also §8 12-12-909(a)(1), 12-12-909(b)(1)(A), 12-12-909(b)(1)(B), 12-12-909(b)(1)(D)(2016).

8 § 12-12-906(f) (2016) (forbidding name changes except to reflect a change in marital status or to effect the exercise of
religion).

87 8§ 12-12-904(a)(1)(A), 5-4-401(a)(4), 5-4-201(a)(2) (2016).

8 8§ 12-12-919(b)(1)(A)(i) (fifteen year requirement for application), 12-12-919(b)(2) (standard for approval), 12-12-919(c)
(waiting period if application denied), 12-12-919(b)(3) (2016) (standard for second or subsequent offenses).
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A person’s medical files and reports may be used in the prosecution for criminal

exposure to HIV.

The medical records of PLHIV are generally subject to strict confidentiality protections in Arkansas.®
However, any prosecutor may obtain those records by subpoena to prosecute a person under the
criminal HIV exposure statute.*

In a second trial to prosecute the defendant from Weaver on two additional counts of exposing another
to HIV, the state obtained the defendant’s medical records from the county health department by
issuing an investigative subpoena, which did not require court approval.®* The defendant appealed his
conviction and sentence of thirty years for each count, arguing the medical records were obtained in
violation of the state’s rule of criminal procedure, rules of evidence, as well as the state and federal
constitutions.? The Arkansas Court of Appeals upheld use of the investigative subpoena as proper
under the HIV confidentiality statute.”®

Arkansas also allows involuntary HIV testing for criminal defendants in Arkansas charged with sexual
assault, incest, or prostitution.94

People who test positive for a Sexually Transmitted Disease (STD) or other
communicable disease may undergo mandatory treatment or else be subject to

guarantine or isolation.

The Department of Health (the department) has broad discretion to issue regulations to limit the spread
of communicable diseases.® Any violation of orders, rules, or regulations of the Department of Health
amounts to a misdemeanor punishable by a fine of up to $100 and imprisonment for up to one month;*
each day of violation constitutes a separate offense.’

Any person may be apprehended, detained, and subject to mandatory blood tests whenever the
Director of the Arkansas Department of Health (the director) “has reasonable grounds to believe” they
are suffering from syphilis, gonorrhea, chancroid, lymphogranuloma venereum, or granuloma inguinale
in a communicable state.® Moreover, the director may mandate treatment for, or else quarantine or
isolate, any persons who test positive and for whom the director determines such action may be
necessary to protect the public health.*® The director may also, “when in the exercise of his discretion
he believes that the public health requires it, commit any commercial prostitute . . . who refuses or fails
to take treatment adequate for the protection of the public health, to a hospital,” or other facility for such

% § 20-15-904(c)(1) (2016).

% § 20-15-904(c)(2) (2016).

> Weaver v. State, 990 S.W.2d 572, 573-74 (Ark. Ct. App. 1999).

% 1d. at 573.

% |d. at 574-75, citing ARK. CODE ANN. § 20-15-904 (2014).

% ARK. CODE ANN. § 16-82-101(b) (2016).

% ARK. CODE ANN. § 20-16-505 (2016)

% ARK. CODE ANN. § 20-7-101(a)(1) (2016).

%7 § 20-7-101(a)(2) (2016).

% 007-15-004 ARK. CoDE R. § XXI(D) (2016); 007-15-008 ARK. CODE R. § XXI(D) (2016).

% See 007-15-004 ARK. CoDE R. §§ IX, X(A), (C), XXI(E) (2016); 007-15-008 ARK. CODE R. §§ IX, X(A), (C), XXI(E) (2016);
007-26-001 ARK. CoDE R. §§ VII, VIII, IX, XXII(E)-(F) (2016).
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mandatory treatment.’® The regulation granting such authority, however, does not specify the kind of
treatment that may be imposed, since there is no explicit requirement that the detained sex workers test
positive for any STD; rather, sex workers seem to be categorically considered a public health risk by
the state of Arkansas.

In a 1942 case, a defendant had been arrested for “immorality and prostitution,” detained so that she
could be tested for communicable venereal diseases, and subsequently quarantined when she tested
positive for gonorrhea and syphilis.'* Although her confinement had been held unconstitutional, the
Supreme Court of Arkansas subsequently reversed that holding in Little Rock.'®? The Court adopted the
Kansas Supreme Court’s reasoning in a similar case:

‘[The regulation] affects the public health so intimately and so insidiously that
consideration of delicacy and privacy may not be permitted to thwart measures
necessary to avert the public peril. Only those invasions of personal privacy are unlawful
which are unreasonable, and reasonableness is always relative to the gravity of the
occasion. Opportunity for abuse of power is no greater than in other fields of
governmental activity, and misconduct in the execution of official authority is not to be
presumed.”%

Thus the Court recognized wide discretion in the application of detention, testing, and quarantine of
persons suspected of having STls as constitutional.

Important note: While we have made an effort to ensure that this information is current, the law is always
changing and we cannot guarantee the accuracy of the information provided. This information may or may not be
applicable to your specific situation and, as such, it should not be used as a substitute for legal advice.

190 007-15-004 ARK. CoDE R. § XXI(E) (2016); 007-15-008 ARK. CODE R. § XXI(E) (2016).
108 | ittle Rock v. Smith, 163 S.W.2d 705, 705-06 (Ark. 1942)
19214, at 708.

193 14, (citing Ex Parte McGee 185 P. 14, 16 (Kan. 1919) (denying detainees’ petition for a writ of habeas corpus because
detainees were infected with a venereal disease, and “although they allowed an invasion of personal privacy, the statute,
rules, and ordinance were aimed at protecting the public from loathsome communicable diseases and the measures employed
were reasonable in light of the seriousness of the public health issues involved).
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Arkansas Code

Note: Provisions imposing punitive restrictions or listing criminal sentences are denoted with ** and are generally
listed first. Thereafter, provisions within a particular title are listed numerically.

TITLE 5, CRIMINAL OFFENSES

ARK. CODE ANN. 8 5-14-123 (2016) **

Knowingly transmitting AIDS, HIV

(a) A person with acquired immunodeficiency syndrome or who tests positive for the presence of
human immunodeficiency virus antigen or antibodies is infectious to another person through the
exchange of a body fluid during sexual intercourse and through the parenteral transfer of blood or a
blood product and under these circumstances is a danger to the public.

(b) A person commits the offense of exposing another person to human immunodeficiency virus if the
person knows he or she has tested positive for human immunodeficiency virus and exposes another
person to human immunodeficiency virus infection through the parenteral transfer of blood or a blood
product or engages in sexual penetration with another person without first having informed the other
person of the presence of human immunodeficiency virus.

(c)

(1) As used in this section, “sexual penetration” means sexual intercourse, cunnilingus, fellatio,
anal intercourse, or any other intrusion, however slight, of any part of a person’s body or of any
object into a genital or anal opening of another person’s body.

(2) However, emission of semen is not required.

(d) Exposing another person to human immunodeficiency virus is a Class A felony.

ARK. CODE ANN. 8§ 5-4-401 (2016) **

Sentence

(a) A defendant convicted of a felony shall receive a determinate sentence according to the following
limitations:

(2) For a Class A felony, the sentence shall be not less than six (6) years nor more than thirty
(30) years;

(4) For a Class C felony, the sentence shall be not less than three (3) years nor more than ten
(10) years;

(b) A defendant convicted of a misdemeanor may be sentenced according to the following limitations:

(1) For a Class A misdemeanor, the sentence shall not exceed one (1) year;
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ARK. CODE ANN. 8 5-4-201 (2016) **

Fines — Limitations on amount.

(a) A defendant convicted of a felony may be sentenced to pay a fine:

(1) Not exceeding fifteen thousand dollars ($15,000) if the conviction is of a Class A felony or
Class B felony;

(2) Not exceeding ten thousand dollars ($10,000) if the conviction is of a Class C felony or a
Class D felony; or

(b) A defendant convicted of a misdemeanor may be sentenced to pay a fine:

(1) Not exceeding two thousand five hundred dollars ($2,500) if the conviction is of a Class A
misdemeanor;

TITLE 12. LAW ENFORCEMENT, EMERGENCY MANAGEMENT, AND MILITARY AFFAIRS

ARK. CODE ANN. 8§ 12-12-903 (2016)

Definitions

As used in this subchapter:

(12) (A) “Sex Offender” means a person who is adjudicated guilty of a sex offense or acquitted on the
grounds of mental disease or defect of a sex offense.

(13)(A) “Sex Offense” includes, but is not limited to:
(i) The following offenses:

(p) Exposing another person to human immunodeficiency virus, 8§ 5-4-123, when ordered
by the sentencing court to register as a sex offender;

(i) An attempt, solicitation, or conspiracy to commit any of the offenses enumerated in this
subdivision (13)(A);

(iii)) An adjudication of guilt for an offense of the law of another state:

(a) Which is similar to any of the offenses enumerated in subdivision (13)(A)(i) of this
section; or

(b) When that adjudication of guilt requires registration under another state’s sex
offender registration laws;

(iv) A violation of any former law of this state that is substantially equivalent to any of the
offenses enumerated in this subdivision (13)(A);

(v) An adjudication of guilt for an offense in any federal court, the District of Columbia, a United
States territory, a federally recognized Indian tribe, or for a military offense:
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(1) Which is similar to any of the offenses enumerated in subdivision (13)(A)(i) of this
section;

(2) When the adjudication of guilt requires registration under sex offender registration
laws of another state or jurisdiction; or

(vi) An adjudication of guilt for an offense requiring registration under the laws of Canada, the
United Kingdom, Australia, New Zealand, or any other foreign country where an independent
judiciary enforces a right to a fair trial during the year in which the conviction occurred.

(B) (i) The sentencing court has the authority to order the registration of any offender shown in court
to have attempted to commit or to have committed a sex offense even though the offense is not
enumerated in subdivision (13)(A)(i) of this section.

ARK. CODE ANN. 8§ 12-12-905 (2016)

Applicability
(a) The registration or registration verification requirements of this subchapter apply to a person who:

(1) Is adjudicated guilty on or after August 1, 1997, of a sex offense, aggravated sex offense, or
sexually violent offense;

(2) Is serving a sentence of incarceration, probation, parole, or other form of community
supervision as a result of an adjudication of guilt on or after August 1, 1997, for a sex offense,
aggravated sex offense, or sexually violent offense;

(3) Is acquitted on or after August 1, 1997, on the grounds of mental disease or defect for a sex
offense, aggravated sex offense, or sexually violent offense;

(4) Is serving a commitment as a result of an acquittal on or after August 1, 1997, on the
grounds of mental disease or defect for a sex offense, aggravated sex offense, or sexually
violent offense; or

ARK. CODE ANN. § 12-12-906 (2016) **

Duty to register or verify registration generally — Review of requirements with offenders.

(H(2) An offender required to register under this subchapter shall not change his or her name unless the
change is:

(A) Incident to a change in the marital status of the sex offender; or
(B) Necessary to effect the exercise of the religion of the sex offender.

(2) The change in the sex offender’s name shall be reported to the local law enforcement agency
having jurisdiction within ten (10) calendar days after the change in name.

(3) A violation of this subsection is a Class C felony.
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TITLE 20, PUBLIC HEALTH AND WELFARE

ARK. CODE ANN. 8 20-15-903 (2016) **

Advising physician or dentist required — Penalty.

(a) Prior to receiving any health care services of a physician or dentist, any person who is found to have
human immunodeficiency virus (HIV) infection shall advise the physician or dentist that the person has
human immunodeficiency virus (HIV) infection.

(b) Any person failing or refusing to comply with the provisions of subsection (a) of this section shall be
guilty of a Class A misdemeanor and punished accordingly.

ARK. CODE ANN. 8 20-15-904 (2016)

Reporting — Confidentiality — Subpoenas.

(a) A person with acquired immunodeficiency syndrome (AIDS) or who tests positive for the presence
of human immunodeficiency virus (HIV) antigen or antibodies is infectious to others through the
exchange of body fluids during sexual intercourse and through the parenteral transfer of blood or blood
products and under these circumstances is a danger to the public.

(c)(1) All information and reports in connection with persons suffering from or suspected to be suffering
from the diseases specified in this section shall be regarded as confidential by every person, body, or
committee whose duty it is or may be to obtain, make, transmit, and receive information and reports.

(2) However, any prosecuting attorney of this state may subpoena information as may be necessary to
enforce the provisions of this section and 88 5-14-123 and 16-82-101, provided that any information
acquired pursuant to the subpoena shall not be disclosed except to the courts to enforce this section.

ARK. CODE ANN. § 20-16-505 (2016)

Notification — Authority to regulate.

The Infectious Disease Branch of the Department of Health may enact each rule and regulation as is
necessary to assure compliance with 88 201-16-501 — 20-16-506.

ARK. CODE ANN. 8§ 20-7-101 (2016) **

Violations — Penalties
))

(1) Every firm, person, or corporation violating any of the provisions of this act or any of the
orders, rules, or regulations made and promulgated in pursuance hereof shall be deemed guilty
of a misdemeanor and upon conviction thereof shall be punished by a fine of not less than one
hundred dollars ($100) nor more than five hundred dollars ($500) or by imprisonment not
exceeding one (1) month, or both.

(2) Each day of violation shall constitute a separate offense.
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TITLE 16, PRACTICE, PROCEDURE AND COURTS

ARK. CODE ANN. 8 16-82-101 (2016)

Testing for human immunodeficiency virus — Sexual offenses.

(b) (1) Any person arrested and charged with violating 88 5-14-103, 5-14-110, 5-14-124 -- 5-14-
127, 5-26-202, and 5-70-102 may be required by the court having jurisdiction of the criminal
prosecution, upon a finding of reasonable cause to believe that the person committed the offense and
subject to constitutional limitations, to be tested for the presence of human immunodeficiency virus
(HIV) or any antibody to human immunodeficiency virus (HIV) unless the court determines that testing
the defendant would be inappropriate and documents the reasons for that determination in the court
record.

Code of Arkansas Rules and Regulations

007 DEPARTMENT OF HEALTH
15 Health Maintenance/Epidemiology

007-15-004 ArRK. CoDE R. 88 VIII; IX; X; XXI (2016)

Communicable Disease Control

Section VIII. Cease and Desist Orders.

If the Director has reasonable cause to suspect that any person who is HIV positive is intentionally
engaging in conduct that is likely to cause the transmission of the virus, the Director may issue an order
to said person to cease and desist such conduct. Failure to comply immediately shall constitute a
violation of these rules and regulations. Such violation shall be promptly reported to the prosecuting
attorney in the county where the person resides for appropriate action.

Section IX. Isolation.

It shall be the duty of the attending physician, immediately upon discovering a disease requiring
isolation, to cause the patient to be isolated pending official action by the Director. Such physician also
shall advise other members of the household regarding precautions to be taken to prevent further
spread of the disease, and shall inform them-as to appropriate, specific, preventive measures. He shall,
in addition, furnish the patient's attendant with such detailed instructions regarding the disinfection and
disposal of infective secretions and excretions as may be prescribed by the Director of the Arkansas
Department of Health.

Section X. State and Local Quarantine.

(A) The Director shall impose such quarantine restrictions and regulations upon commerce and travel
by railway, common carriers, or any other means, and upon all individuals as in his judgment may be
necessary to prevent the introduction of communicable disease into the State, or from one place to
another within the State.

(C) No person shall interfere with any health authority having jurisdiction, or carry or remove from one
building to another, or from one locality to another within or without the State, any patient affected with
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a communicable disease dangerous to the public health except as provided under the rules governing
the transportation of same.

Section XXI. Venereal Disease (Syphilis, Gonorrhea, Chancroid, Lymphogranuloma Venereum,
Granuloma Inguinale) and Ophthalmia Neonaturum (Gonorrheal Ophthalmia).

(D) Whenever the Director has reasonable grounds to believe that any person is suffering from Syphilis,
Gonorrhea, Chancroid, Lymphogranuloma Venereum or Granuloma Inguinale in a communicable state,
he is authorized to cause such person to be apprehended and detained for the necessary tests and
examination, including an approved blood serologic test and other approved laboratory tests, to
ascertain the existence of said disease or diseases: provided, that any evidence so acquired shall not
be used against such person in any criminal prosecution.

(E) The Director may, when in the exercise of his discretion he believes that the public health requires
it, commit any commercial prostitute, or other persons apprehended and examined and found afflicted
with said diseases, or either of them who refuses or fails to take treatment adequate for the protection
of the public health, to a hospital or other place in the State of Arkansas for such treatment even over
the objection of the person so diseased and treated provided the commitment can be done without
endangering the life of the patient.

007-15-008 ARK. CoDE R. § VII; IX; X; XXI (2016)

Reportable Disease (Health Maintenance/Epidemiology)

Section VIII. Cease and Desist Orders.

If the Director has reasonable cause to suspect that any person who is HIV positive is intentionally
engaging in conduct that is likely to cause the transmission of the virus, the Director may issue an order
to said person to cease and desist such conduct. Failure to comply immediately shall constitute a
violation of these rules and regulations. Such violation shall be promptly reported to the prosecuting
attorney in the county where the person resides for appropriate action.

Section IX. Isolation.

It shall be the duty of the attending physician, immediately upon discovering a disease requiring
isolation, to cause the patient to be isolated pending official action by the Director. Such physician also
shall advise other members of the household regarding precautions to be taken to prevent further
spread of the disease, and shall inform them as to appropriate, specific, preventive measures. He shall,
in addition, furnish the patient's attendant with such detailed instructions regarding the disinfection and
disposal of infective secretions and excretions as may be prescribed by the Director of the Arkansas
Department of Health.

Section X. State and Local Quarantine.

(A) The Director shall impose such quarantine restrictions and regulations upon commerce and travel
by railway, common carriers, or any other means, and upon all individuals as in his judgment may be
necessary to prevent the introduction of communicable disease into the State, or from one place to
another within the State.

(C) No person shall interfere with any health authority having jurisdiction, or carry or remove from one
building to another, or from one locality to another within or without the State, any patient affected with
a communicable disease dangerous to the public health except as provided under the rules governing
the transportation of same.
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Section XXI. Sexually Transmitted Disease (Syphilis, Gonorrhea, Chancroid, Lymphogranuloma
Venereum, Granuloma Inguinale) and Ophtalmia Neonaturum (Gonorrheal Ophthalmia).

(D) Whenever the Director has reasonable grounds to believe that any person is suffering from Syphilis,
Gonorrhea, Chancroid, Lymphogranuloma Venereum or Granuloma Inguinale in a communicable state,
he is authorized to cause such person to be apprehended and detained for the necessary tests and
examination, including an approved blood serologic test and other approved laboratory tests, to
ascertain the existence of said disease or diseases: provided, that any evidence so acquired shall not
be used against such person in any criminal prosecution.

(E) The Director may, when in the exercise of his discretion he believes that the public health requires
it, commit any commercial prostitute, or other persons apprehended and examined and found afflicted
with said diseases, or either of them who refuses or fails to take treatment adequate for the protection
of the public health, to a hospital or other place in the State of Arkansas for such treatment even over
the objection of the person so diseased and treated provided the commitment can be done without
endangering the life of the patient.

007 DEPARTMENT OF HEALTH
26 AIDS/STD (Bureau of Public Health Programs)

007-26-001 ARK. CODE R. 88 VII; VIII; IX; XXII (2016)

Communicable Disease Control

Section VII. Isolation

It shall be the duty of the attending physician, immediately upon discovering a disease requiring
isolation, to cause the patient to be isolated pending official action by the local health authority. Such
physician also shall advise other members of the household regarding precautions to be taken to
prevent further spread of the disease, and shall inform them as to appropriate, specific, preventive
measures. He shall, in addition, furnish the patient's attendant with such detailed instructions regarding
the disinfection and disposal of infective secretions and excretions as may be prescribed by the
Director of the Arkansas Department of Health.

Section VIII. Quarantine Defined

(A) Complete quarantine: The limitation of freedom of movement of such well persons or domestic
animals as have been exposed to a communicable disease, for a period of time not longer than the
longest usual incubation period of the disease, in such manner as to prevent effective contact with
those not so exposed.

(B) Modified quarantine: A selective, partial limitation of freedom of movement of persons or domestic
animals, commonly on the basis of known or presumed differences in susceptibility, but sometimes
because of danger of disease transmission. It may be designed to meet particular situations. Examples
are exclusion of children from school; exemption of immune persons from provisions required of
susceptible persons (e.g., contacts acting as food handlers); restriction of military populations to the
post or quarters.

(C) Personal surveillance: The practice of close medical or other supervision of contacts in order to
promote prompt recognition of infection or illness, but without restricting their movements.
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(D) Segregation: The separation for special consideration, control or observation of some part of a
group of persons or domestic animals from the others to facilitate control.

Section IX. State and Local Quarantine

The Director of the Arkansas Department of Health shall impose such quarantine restrictions and
Regulations upon commerce and travel by railway, common carriers, or any other means, and upon all
individuals as in his judgment may be necessary to prevent the introduction of communicable disease
into the State, or from one place to another within the State.

No quarantine regulations of commerce or travel shall be instituted or operated by any place, city, town
or county against another place or county in this or in any other State except by authority of the Director
of the Arkansas Department of Health.

No person shall interfere with any health authority having jurisdiction, or carry or remove from one
building to another, or from one locality to another within or without the State, any patient affected with
a communicable disease dangerous to the public health except as provided under the rules governing
the transportation of same.

Section XXII. Venereal Disease (Syphilis, Gonorrhea, Chancroid, Lyphogranuloma Venerum,
Granuloma Inguinale) and Ophthalmia Neonatorum (Gonorrheal Ophthalmia)

(E) Detention of Suspects. Whenever any health authority has reasonable grounds to believe that any
person is suffering from Syphilis, Gonorrhea, Chancroid, Lymphogranuloma Venereum or Granuloma
Inguinale in a communicable state, he is authorized to cause such person to be apprehended and
detained for the necessary tests and examination, including an approved blood serologic test and other
approved laboratory tests, to ascertain the existence of said disease or diseases: Provided, That any
evidence so acquired shall not be used against such person in any criminal prosecution.

(F) Isolation of Infectious Cases Until Rendered Non-Infectious. Any health authority may, when in the
exercise of his discretion he believes that the public health requires it, commit any commercial
prostitute, or other persons apprehended and examined and found afflicted with said diseases, or either
of them who refuses or fails to take treatment adequate for the protection of the public health, to a
hospital or other place in the State of Arkansas for such treatment even over the objection of the person
so diseased and treated provided the commitment can be done without endangering the life of the
patient.
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California

Analysis

People living with HIV (PLHIV) may be prosecuted for engaging in unprotected

sexual intercourse with the specific intent to transmit HIV.

Under California’s felony exposure statute, imprisonment for three, five, or eight years may result if a
PLHIV (1) engages in unprotected anal or vaginal sex, (2) with knowledge of their HIV status, (3)
without disclosing their HIV status to sexual partners, and (4) with the specific intent to transmit HIV. %
Prosecutors may use a defendant’s medical records to prove they had knowledge of their HIV status'®
but knowledge of one’s HIV status alone is insufficient to prove specific intent.’® Actual transmission of
HIV is not required for prosecution.

Since nondisclosure and unprotected sexual activity are both required elements of the crime, proof of
HIV status disclosure or of condom use provide a defense in a prosecution. Moreover, a prosecution
requires proof that the person specifically intended to transmit HIV to their partner. In other jurisdictions,
intent has been demonstrated through statements a defendant made about wanting to infect others with
HIV.'o

In September 2010, a 41-year-old PLHIV pled guilty to having unprotected sexual activity while knowing
his HIV status and acting with the intent to infect his sexual partner.'®® He was sentenced to three
years’ imprisonment. % At the time of publication, this is the only reported conviction in the media
involving the felony exposure statute of which the authors are aware.™*°

104 CAL. HEALTH & SAFETY CODE § 120291 (2017).

195 CAL. HEALTH & SAFETY CODE § 120292 (2017).
106
Id.

197 See, e.g., State v. Stark, 832 P.2d 109, 110 (Wash. Ct. App. 1992) (finding the defendant’s statement, “l don’t care. If 'm
going to die, everybody’s going to die,” when talking about his sexual activity, was sufficient to show intent to inflict bodily
injury on his sexual partners through exposure to HIV.).

1% Tomoya Shimura, Gang member pleads guilty to spreading HIV, DAILY PRess, Sept. 7, 2010, available at
http://www.vvdailypress.com/article/20100907/NEW S/309079964.

199 Beatriz Valenzuela, Gang member gets 3 years in HIV exposure case, DALY PRess, Oct. 22, 2010, available at
http://www.vvdailypress.com/article/20101022/news/310229986.

119 Byt see Hall v. Superior Court, 35 Cal. Rptr. 3d. 206, 208 (Cal. Ct. App. 2005) (granting defendant’s procedural motion
before a § 120291 prosecution). However, as noted by Amira Hasenbush and Brian Zanoni in HIV Criminalization In
California: Evaluation of Transmission Risk, Williams Institute, December 2016 at 11 n.56 and 12, available at
http://williamsinstitute.law.ucla.edu/wp-content/uploads/HIVCriminalization.EvaluationofTransmissionRisk.2016.pdf, between
1988 and June 2014, thirty individuals had “contact” with the legal system as the result of being arrested, charged or
sentenced under CAL. HEALTH & SAFETY CODE § 120291 (2017).
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When intent cannot be proven, PLHIV may be prosecuted for exposure of another

to a communicable disease.

Under California law, notwithstanding the HIV criminalization statute, persons infected with a
communicable disease who willfully expose themselves to another person are guilty of a misdemeanor,
punishable by up to six months’ imprisonment and fine of up to $1,000.™*! However, this law does not
apply to persons who donate an organ for transplantation or research purposes.**?

¢ In August 2014, a 29-year old man was charged with willful exposure after a former partner
alleged transmission and non-disclosure.!** He was sentenced to six months in jail.***

e InJuly 2012, a 56-year-old PLHIV was found guilty of willfully exposing another to HIV after he
“admitted during trial that he knew he had AIDS and yet had unprotected sex with the victim.”**°
He was sentenced to six months’ imprisonment.**

PLHIV may receive enhanced sentences or aggravated assault charges for sex

crimes.

PLHIV who know their HIV status and are convicted of rape, unlawful intercourse with a person under
18 years of age, rape of a spouse, sodomy, or oral copulation, are subject to three additional years in
prison for each offense.'’” Neither the intent to transmit HIV, nor actual transmission, is required for the
sentence enhancement. The enhancement is also applied regardless of the actual transmission risk
posed by the conduct at issue. Prosecuting attorneys may use test results obtained from mandatory
testing pursuant to previous sex offenses to establish a defendant’s HIV status and their knowledge of
that status.*'®

In 1998, a PLHIV received a sentence enhancement of nine additional years in prison for having
unprotected sex with a minor while knowing his HIV status.™*® Examining the defendant’s challenge to
the sentencing enhancement statute, the California Court of Appeal declined to label the application of
the statute as “cruel and unusual punishment” in violation of the Eighth Amendment to the U.S.
Constitution because it punished the defendant’s conduct, not the HIV status itself.**

1 CAL. HEALTH & SAFETY CODE § 120290 (2017); CAL PENAL CODE § 19 (2017).
112
Id.

113 Matt Rascon & Christina London, Man Accused of Spreading HIV Must Stay off Grindr, NBC SaN DIEGO 7, Sept. 3, 2014,
available at http://www.nbcsandiego.com/news/local/Man-Accused-of-Spreading-HIV-to-Stay-Off-Grindr-273643351.html.
14 valley Man Sentenced for Knowingly Spreading HIV in San Diego, 30 AcTion NEws FRESNO, May 5, 2015, available at
http://abc30.com/news/valley-man-sentenced-for-knowingly-spreading-hiv-in-san-diego/697466/.

115 K atie Lucia, Man gets 6 months for spreading HIV, DESERT DISPATCH, July 26, 2012, available at

http://www.desertdispatch.com/article/20120726/NEW S/307269992.
116
Id.

Y7 CAL. PENAL CODE § 12022.85 (2017).

118 CAL. PENAL CODE § 12022.85(c) (2017). Testing may be mandated for second or subsequent prostitution or solicitation
offenses, as well as for any of the enumerated statutes for which the sentence enhancement applies, and for any offenses for
which the court finds there is probably cause to believe that blood, semen, or any other bodily fluid capable of transmitting HIV
has been transferred from the defendant to the victim. CAL. PENAL CoDE §8§ 1202.1, 1202.6 (2017).

119 Guevara v. Superior Court, 73 Cal. Rptr. 2d 421 (Cal. Ct. App. 1998).

120 4. at 424-25; (distinguishing Robinson v. California, 370 U.S. 660 (1962), where a “narcotics addiction” statute was
invalidated, because unlike Robinson, the statute at issue in Guevara “does not criminalize the status of being HIV positive
because it applies only where a knowingly HIV positive individual commits specified criminal conduct.” (emphasis not added)).
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In Roman v. Superior Court, a PLHIV allegedly had nonconsensual sex with another man.*** The court
relied on conflicting testimony regarding use of a condom in its determination that the defendant
engaged in conduct “likely to produce great bodily harm or death,” and elevated his charge to
aggravated assault from sexual assault."*> No actual finding of HIV transmission was required.'?®

Heightened penalties may apply for PLHIV engaged in sex work or soliciting

sex.'?

If a PLHIV is (1) found guilty of either soliciting or engaging in prostitution, (2) has previously been
convicted of a sex offense, and (3) tested positive for HIV following a previous sex offense conviction,
they are guilty of a felony and may be imprisoned for up to three years.'* Neither intent to transmit nor
actual transmission of HIV is required for the sentence enhancement to apply, and the enhancement
applies regardless of HIV transmission risk posed by the conduct at issue. Moreover, no actual sexual
activity is required. A conviction for prostitution is possible as long as a defendant commits some act
proving intent to engage in prostitution, including solicitation.*?® For a person without a prior conviction
for prostitution or solicitation and history of testing positive for HIV, engaging in prostitution or
solicitation is a misdemeanor,**” which is punished with up to six months in jail and and/or a $1000
fine'?,

In 2007, a PLHIV engaged in sex work was charged with exposing others to HIV and felony
prostitution*?® due to her prior conviction for prostitution and positive HIV test result.** The defendant
had condoms in her possession and had not yet engaged in sex with an undercover officer.™*! At trial,
the court acquitted Hall of the exposure charge, finding that there was not a specific intent to transmit
HIV."*? On appeal, the court upheld the felony prostitution charge.**

121 5 cal. Rptr. 3d 807 (Cal. Ct. App. 2003).

122 |d. at 813-14 (“We need not and do not address whether the evidence would be sufficient if it was established that
petitioner did use a condom.”).

123 |d. at 812.

124 Readers are encouraged to review the aforementioned recent report by The Williams Institute which found that 95% of all
HIV-specific criminal incidents in California affected people engaged in, or suspected of engaging in, sex work. AMIRA
HASENBUSH, AYAKO MIYASHITA & BIANCA D.M. WILSON, HIV CRIMINALIZATION IN CALIFORNIA: PENAL IMPLICATIONS FOR PEOPLE LIVING
wiTH HIV/AIDS 2 (2015).

125 CAL. PENAL CODE § 647f (2017); CAL. PENAL CODE § 18 (2017). See also supra note 118 for discussion of crimes for which
HIV testing is mandatory.

126 CaL. PENAL CODE § 647(b) (2017).
127 CAL. PENAL CODE § 647, 647(b)(1)-(4) (2017).
128 CAL. PENAL CODE § 19 (2017).

129 pegple v. Hall, No. B190199, 2007 WL 2121912, at *1 (Cal. Ct. App. July 25, 2007).
130
Id.

131
Id.

132 1d. at *4.
133 |d. at *5.
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Individuals with HIV must not donate blood, organs and other tissues, semen, or

breast milk, to others.'

PLHIV may face two, four, or six years’ imprisonment if they know their HIV status and donate blood,
body organs or tissues, semen, or breast milk.**> Neither the intent to transmit HIV nor actual
transmission is required. An individual will not be prosecuted if they:

e Are mentally incompetent;
o Donate blood and follow official procedures for “self-deferring” their blood (indicating that blood
should only be used for science purposes, and not for transfusion); or

e Donate blood for autologous use (use in another part of the donor’s own body).**

PLHIV have also been convicted under general criminal laws.™®’

In Beauford v. People, the California Court of Appeal confirmed a conviction for, among other charges,
making criminal threats.**® While resisting arrest, the defendant spit at the officers and made comments
including, “I'll make your life miserable because I'm infected with HIV.”**® A criminal threat under
California law is a threat intended to, and that causes, fear in the person threatened.*® The State must
prove that (1) the defendant threatened to kill or inflict great bodily injury on another person, (2)
intended the threat to be understood as such, (3) communicated the serious intention that the threat
would be carried out, (4) the threat caused the person to be in fear and (5) such fear was reasonable.™
The court held that the language and actions of the defendant could reasonably be found to be criminal
threats by a jury.**

1

People with venereal disease may be subject to quarantine and isolation.
Under certain conditions,™*® people with venereal disease may be subject to examinations to determine
the condition of their disease.'** Venereal diseases include syphilis, gonorrhea, chancroid,

134 Prior to California’s HIV-specific statute on blood and organ donations, a PLHIV was acquitted on charges of attempting to

poison a pharmaceutical product after selling his blood. Terry Pristin, Jury Frees AIDS Victim Who Sold Infected Blood, Los
ANGELES TIMES, Mar. 3, 1998, available at http://articles.latimes.com/1988-03-03/local/me-136_1 blood-bank.

135 CAL. HEALTH & SAFETY CODE § 1621.5 (2017).

138 CAL. HEALTH & SAFETY CODE § 1621.5(a) (2017).

37 1n a 1987 case, the defendant successfully sued the San Diego Police Department for taking and testing his blood for HIV
without consent or a warrant after he bit the officers. Barlow v. Superior Court (People), 236 Cal.Rptr. 134 (Cal. Ct. App.
1987). He was originally charged with two counts of battery against a police officer and one count of obstructing a police
officer. Barlow v. Ground, 943 F.2d 1132, 1134 (9th Cir. 1991). After his HIV status was discovered, “the municipal court
granted an order authorizing the [blood] tests to support charges the defendant bit the officers with intent to kill them and to
inflict great bodily injury on them.” Barlow, 236 Cal.Rptr. at 135. A jury later acquitted him of all criminal charges. Barlow, 943
F.2d, at 1134.

138 No. B196860, 2008 WL 5091389, at *1 (Cal. Ct. App. Dec. 4, 2008).
139
Id.

140 CAL. PENAL CODE § 422 (2017).
141 |d
142 Beauford, 2008 WL 5091389, at *3-4.

143 “The department shall investigate conditions affecting the prevention and control of venereal diseases and approved
procedures for prevention and control, and shall disseminate educational information relative thereto.” CAL. HEALTH & SAFETY
CoDE § 120515 (2017).

144 CAL. HEALTH & SAFETY CODE § 120560 (2017).
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lymphogranuloma venereum, granuloma inguinale, and chlamydia.*** Additionally, persons with such
diseases must remain under adequate and proper treatment until the completion of the course of
treatment.’* Local health officers may make all reasonable efforts to induce compliance, including
mandating inspection and quarantine.**’ Although not considered a venereal disease, persons with viral
hepatitis may also be subject to isolation during acute symptoms.**® It is unclear what procedural
protections, including appeals procedures, may be in place for persons subject to public health control
measures, particularly isolation, based on venereal disease status. As of publication, the authors are
unaware of any case law that provides clarification.

Persons with venereal disease who are in the infectious or potentially infectious stage and lapse from
treatment for more than ten days are deemed to be in violation of control measures** and may be
found guilty of a misdemeanor, punishable by six months’ imprisonment and a fine of up to $1,000.™°
For the purposes of prosecuting such violations, physicians and health officers may be required to
testify against the defendant.™*

Important note: While we have made an effort to ensure that this information is current, the law is always
changing and we cannot guarantee the accuracy of the information provided. This information may or may not be
applicable to your specific situation and, as such, it should not be used as a substitute for legal advice.

145 CAL. HEALTH & SAFETY CODE § 120500 (2017); CAL. CoDE REGs. tit. 17, § 2636(a) (2016).
148 CAL. CopE REGs. tit. 17, § 2636(i) (2016).

147 CAL. HEALTH & SAFETY CODE §§ 120565, 120585 (2017); CAL. CoDE REGS. tit. 17, § 2636(h), (1), (m) (“A case of gonococcus
infection . . . shall be regarded as subject to isolation until the local health officer is . . .satisfied that the disease is no longer
communicable. . . . A case of syphilis shall be regarded as subject to isolation until, under treatment, all syphilitic lesions of the
skin or mucous membrane are completely healed . . .”) (2016). Sex workers with any STI may also be subject to isolation. CAL.
CobDE REGs. tit. 17, § 2636(i) (2016).

148 CAL. CoDE REGs. tit. 17, § 2581 (2016).

149 CaL. CoDE REGs. tit. 17, § 2636(j) (2016).

190 CAL. HEALTH & SAFETY CODE §§ 120275, 120600 (2017); CAL. PENAL CODE § 19 (2017).
151 CAL. HEALTH & SAFETY CODE § 120595 (2017).
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Annotated California Codes

Note: Provisions imposing punitive restrictions or listing criminal sentences are denoted with ** and are generally
listed first. Thereafter, provisions within a particular title are listed numerically.

HEALTH & SAFETY CODE

CAL. HEALTH & SAFETY CODE § 120291 (2017) **

Unprotected sexual activity by one who knows self to be infected by HIV; offense; evidence of
knowledge; charging document

(a) Any person who exposes another to the human immunodeficiency virus (HIV) by engaging in
unprotected sexual activity when the infected person knows at the time of the unprotected sex that he
or she is infected with HIV, has not disclosed his or her HIV positive status, and acts with the specific
intent to infect the other person with HIV, is guilty of a felony punishable by imprisonment in the state
prison for three, five, or eight years. Evidence that the person had knowledge of his or her HIV positive
status, without additional evidence, shall not be sufficient to prove specific intent.

(b) As used in this section, the following definitions shall apply:

(1) “Sexual activity” means insertive vaginal or anal intercourse on the part of an infected male,
receptive consensual vaginal intercourse on the part of an infected woman with a male partner,
or receptive consensual anal intercourse on the part of an infected man or woman with a male

partner.

(2) “Unprotected sexual activity” means sexual activity without the use of a condom.

(€)

(1) When alleging a violation of subdivision (a), the prosecuting attorney or grand jury shall
substitute a pseudonym for the true name of the victim involved. The actual name and other
identifying characteristics of the victim shall be revealed to the court only in camera, and the
court shall seal that information from further revelation, except to defense counsel as part of
discovery.

(2) All court decisions, orders, petitions, and other documents, including motions and papers
filed by the parties, shall be worded so as to protect the name or other identifying characteristics
of the victim from public revelation.

(3) Unless the victim requests otherwise, a court in which a violation of this section is filed shall,
at the first opportunity, issue an order that the parties, their counsel and other agents, court
staff, and all other persons subject to the jurisdiction of the court shall make no public revelation
of the name or any other identifying characteristics of the victim.

(4) As used in this subdivision, “identifying characteristics” includes, but is not limited to, name
or any part thereof, address or any part thereof, city or unincorporated area of residence, age,
marital status, relationship to defendant, and race or ethnic background.
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CAL. HEALTH AND SAFETY CODE 8 120290 (2017) **

Willful exposure of self or others to disease; offense

(a) Except as provided in Section 120291 or in the case of the removal of an afflicted person in a

manner the least dangerous to the public health, any person afflicted with any contagious, infectious, or
communicable disease who willfully exposes himself or herself to another person, and any person who
willfully exposes another person afflicted with the disease to someone else, is guilty of a misdemeanor.

(b) This section shall not apply to a person who donates an organ for transplantation or research
purposes.

CAL. HEALTH AND SAFETY CODE § 120292 (2017)

Court order for disclosure relating to HIV

(a) Notwithstanding Chapter 7 (commencing with Section 120975) and Chapter 8 (commencing with
Section 121025) of Part 4, identifying information and other records of the diagnosis, prognosis, testing,
or treatment of any person relating to the human immunodeficiency virus (HIV) shall be disclosed in a
criminal investigation for a violation of Section 120291 if authorized by an order of a court of competent
jurisdiction granted after application showing good cause therefor. Any order of the court shall be
issued in accordance with the following conditions:

(1) An order shall not be based on the sexual orientation of the defendant.

(2) In deciding whether to issue an order, the court shall weigh the public interest and the need
for disclosure against any potential harm to the defendant, including, but not limited to, damage
to the physician-patient relationship and to treatment services. Upon the issuance of an order of
this nature, the court, in determining the extent to which any disclosure of all or any part of any
record is necessary, shall impose safeguards determined appropriate by the court against
unauthorized disclosure. However, the court shall not order disclosure under this paragraph for
any purpose other than a proceeding under this section. Any order for disclosure under this
subdivision shall limit disclosure to those who need the information for the proceeding, and shall
direct those to whom disclosure is made to make no further disclosure without permission of the
court. The court shall grant permission for further disclosure when necessary for a proceeding
under this section. Any disclosure in violation of an order issued under this section shall be
remedied or punished as provided in Section 120980.

(b) Nothing in this section is intended to compel the testing to determine the HIV status of any victim of
an alleged crime or crimes.

(c) Nothing in this section is intended to restrict or eliminate the anonymous AIDS testing programs
provided for in Sections 120885 to 120895, inclusive. Identifying characteristics of persons who submit
to that testing shall not be ordered disclosed pursuant to this section, nor shall an order be issued
authorizing the search of the records of a testing program of that nature.
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CAL. HEALTH AND SAFETY CODE 8 1621.5 (2017) **

Punishment for knowing donation by person with AIDS or a person who has tested reactive to HIV;
Disclosures in criminal investigations

(a) It is a felony punishable by imprisonment pursuant to subdivision (h) of Section 1170 of the Penal
Code for two, four, or six years, for any person to donate blood or tissue, semen to any medical center
or semen bank that receives semen for purposes of artificial insemination, or breast milk to any medical
center or breast milk bank that receives breast milk for purposes of distribution, whether he or she is a
paid or a volunteer donor, who knows that he or she has acquired immunodeficiency syndrome (AIDS),
as diagnosed by a physician and surgeon, or who knows that he or she has tested reactive to HIV. This
section shall not apply to any person who is mentally incompetent or who self-defers his or her blood at
a blood bank or plasma center pursuant to subdivision (b) of Section 1603.3 or who donates his or her
blood for purposes of an autologous donation.

(b) In a criminal investigation for a violation of this section, no person shall disclose the results of a
blood test to detect the etiologic agent of AIDS or antibodies to that agent to any officer, employee, or
agent of a state or local agency or department unless the test results are disclosed as otherwise
required by law pursuant to any one of the following:

(1) A search warrant issued pursuant to Section 1524 of the Penal Code.

(2) A judicial subpoena or subpoena duces tecum issued and served in compliance with
Chapter 2 (commencing with Section 1985) of Title 3 of Part 4 of the Code of Civil Procedure.

(3) An order of a court.

(c) For purposes of this section, "blood" means "human whole blood" and "human whole blood
derivatives," as defined for purposes of this chapter and includes "blood components,” as defined in
subdivision (k) of Section 1603.1.

(d) For purposes of this section, “tissue” shall have the same meaning as defined in paragraph (1) of
subdivision (c) of Section 1635.

CAL. HEALTH & SAFETY CODE 8 120275 (2017) **

Noncompliance with department rules

Any person who, after notice, violates, or who, upon the demand of any health officer, refuses or
neglects to conform to, any rule, order, or regulation prescribed by the department respecting a
guarantine or disinfection of persons animals, things, or places, is guilty of a misdemeanor.

CAL. HEALTH & SAFETY CODE § 120500 (2017)

“Venereal diseases”

As used in the Communicable Disease Prevention and Control Act (Section 27) "venereal diseases"
means syphilis, gonorrhea, chancroid, lymphopathia venereum, granuloma inguinale, and chlamydia.
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CAL. HEALTH & SAFETY CODE § 120560 (2017)

Submission by diseased person to examination

Every diseased person shall from time to time submit to approved examinations to determine the
condition of the disease.

CAL. HEALTH & SAFETY CODE § 120585 (2017)

Inspection and quarantine by local health officer

Local health officers may inspect and quarantine any place or person when the procedure is necessary
to enforce the regulations of the board or the department.

CAL. HEALTH & SAFETY CODE § 120595 (2017)

Proceedings on violation of chapter

In any prosecution for a violation of any provision of this chapter, or any rule or regulation of the board
made pursuant to this chapter, or in any quarantine proceeding authorized by this chapter, or in any
habeas corpus or other proceeding in which the legality of the quarantine is questioned, any physician,
health officer, spouse, or other person shall be competent and may be required to testify against any
person against whom the prosecution or other proceeding was instituted, and the privileges provided by
Sections 970, 971, 980, 994, and 1014 of the Evidence Code are not applicable to or in any such
prosecution or proceeding.

CAL. HEALTH & SAFETY CODE & 120600 (2017) **

Violations of chapter as misdemeanor

Any person who refuses to give any information to make any report, to comply with any proper control
measure or examination, or to perform any other duty or act required by this chapter, or who violates
any provision of this chapter or any rule or regulation of the state board issued pursuant to this chapter,
or who exposes any person to or infects any person with any venereal disease; or any person infected
with a venereal disease in an infectious state who knows of the condition and who marries or has
sexual intercourse, is guilty of a misdemeanor.

PENAL CODE

CAL. PENAL CODE § 18 (2017)

Punishment of felony not otherwise prescribed

(a) Except in cases where a different punishment is prescribed by any law of this state, every offense
declared to be a felony is punishable by imprisonment for 16 months, or two or three years in the state
prison unless the offense is punishable pursuant to subdivision (h) of Section 1170.

(b) Every offense which is prescribed by any law of the state to be a felony punishable by imprisonment
or by a fine, but without an alternate sentence to the county jail for a period not exceeding one year,
may be punishable by imprisonment in the county jail not exceeding one year or by a fine, or by both.
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CAL. PENAL CODE § 19 (2017)

Punishment for misdemeanor

Except in cases where a different punishment is prescribed by any law of this state, every offense
declared to be a misdemeanor is punishable by imprisonment in the county jail not exceeding six
months, or by fine not exceeding one thousand dollars ($1,000), or by both.

CAL. PENAL CODE 8 647F (2017) **

Previous convictions and positive AIDS test results as felony

In any accusatory pleading charging a violation of subdivision (b) of Section 647, if the defendant has
been previously convicted one or more times of a violation of that subdivision or of any other offense
listed in subdivision (d) of Section 1202.1, and in connection with one or more of those convictions a
blood test was administered pursuant to Section 1202.1 or 1202.6 with positive test results, of which
the defendant was informed, the previous conviction and positive blood test results, of which the
defendant was informed, shall be charged in the accusatory pleading. If the previous conviction and
informed test results are found to be true by the trier of fact or are admitted by the defendant, the
defendant is guilty of a felony.

CAL. PENAL CODE § 1202.1 (2017)

Requirement of AIDS test upon conviction of sex offense
(d)

(1) In every case in which a person is convicted of a sexual offense listed in subdivision (e) or
adjudged by the court to be a person described by Section 601 or 602 of the Welfare and
Institutions Code as provided in Section 725 of the Welfare and Institutions Code by reason of
the commission of a sexual offense listed in subdivision (e), the prosecutor or the prosecutor’s
victim-witness assistance bureau shall advise the victim of his or her right to receive the results
of the blood or oral mucosal transudate saliva test performed pursuant to subdivision (a). The
prosecutor or the prosecutor’s victim-witness assistance bureau shall refer the victim to the local
health officer for counseling to assist him or her in understanding the extent to which the
particular circumstances of the crime may or may not have placed the victim at risk of
transmission of the human immunodeficiency virus (HIV) from the accused, to ensure that the
victim understands the limitations and benefits of current tests for HIV, and to assist the victim in
determining whether he or she should make the request.

(e) For purposes of this section, “sexual offense” includes any of the following:
(1) Rape in violation of Section 261 or 264.1.

(2) Unlawful intercourse with a person under 18 years of age in violation of Section 261.5 or
266c¢.

(3) Rape of a spouse in violation of Section 262 or 264.1.
(4) Sodomy in violation of Section 266c¢ or 286.

(5) Oral copulation in violation of Section 266¢ or 288a.
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(6)

(A) Any of the following offenses if the court finds that there is probable cause to believe
that blood, semen, or any other bodily fluid capable of transmitting HIV has been
transferred from the defendant to the victim:

(i) Sexual penetration in violation of Section 264.1, 266¢, or 289.

(i) Aggravated sexual assault of a child in violation of Section 269.

(iif) Lewd or lascivious conduct with a child in violation of Section 288.

(iv) Continuous sexual abuse of a child in violation of Section 288.5.

(v) The attempt to commit any offense described in clauses (i) to (iv), inclusive.

(B) For purposes of this paragraph, the court shall note its finding on the court docket
and minute order if one is prepared.

CAL. PENAL CODE § 1202.6 (2017)

AIDS testing and education for person convicted of soliciting or engaging in prostitution

(b) Upon a second or subsequent conviction of a violation of subdivision (b) of Section 647, the court
shall, before sentencing, order the defendant to submit to testing for AIDS in accordance with
subdivision (e).

CAL. PENAL CODE § 12022.85 (2017) **

Sentence enhancement for specified violations; Prosecutor’s use of test results

(a) Any person who violates one or more of the offenses listed in subdivision (b) with knowledge that he
or she has acquired immune deficiency syndrome (AIDS) or with the knowledge that he or she carries
antibodies of the human immunodeficiency virus at the time of the commission of those offenses shall
receive a three-year enhancement for each violation in addition to the sentence provided under those
sections.

(b) Subdivision (a) applies to the following crimes:
(1) Rape in violation of Section 261.
(2) Unlawful intercourse with a person under 18 years of age in violation of Section 261.5.
(3) Rape of a spouse in violation of Section 262.
(4) Sodomy in violation of Section 286.
(5) Oral copulation in violation of Section 288a.

(c) For purposes of proving the knowledge requirement of this section, the prosecuting attorney may
use test results received under subdivision (c) of Section 1202.1 or subdivision (g) of Section 1202.6.
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California Code of Regulations

TITLE 17. PUBLIC HEALTH

CAL. CODE REGS. TIT. 17, 8 2581 (2016)

Hepatitis, Serum (Homologous Serum Jaundice)

The patient shall be isolated in accordance with Section 2518 during the acute symptoms. There are no
restrictions on contacts.

CAL. CODE REGS. TIT. 17, § 2636 (2016)

Venereal Diseases

(a) Sections 2636 to 2636(m) inclusive pertain to the venereal diseases and, unless otherwise
specified, shall include syphilis, gonococcus infection, granuloma inguinale, lymphogranuloma
venereum, and chancroid. (See Chapter 765, Statutes 1947; also Section 21100, Health and Safety
Code.)

(h) Investigation. All city, county and other local health officers are hereby directed to use every
available means to ascertain the existence of, and immediately to investigate, all reported or suspected
cases of venereal disease in the infectious stages within their several territorial jurisdictions, and to
ascertain the sources of such infections. The attending physician, in every case of venereal disease
coming to him for treatment, shall endeavor to discover the source of infection, as well as any sexual or
other intimate contacts which the patient was in the communicable stage of the disease. The physician
shall make an effort, through the cooperation of the patient, to bring these cases in for examination and,
if necessary , treatment. If, within 10 days of identification, any such source of infection or any such
contact has not given satisfactory evidence of being under the care of a physician, such person shall be
reported to the health officer, the physician's name being kept confidential in any investigation by the
health department. In cases in which prostitutes are named as sources of infection, all obtainable
information as to name, description, residence, etc., shall be given to the health officer at once.

In carrying out such investigations, all health officers are hereby invested with full powers of inspection,
examination and isolation of all persons known to be infected with a venereal disease in an infectious
stage, or suspected of being infected with a venereal disease in an infectious stage and are hereby
directed:

(1) To make such examinations as are deemed necessary of persons reasonably suspected of
having a venereal disease in an infectious stage.

(2) When the individual to be examined is a woman, to provide the services of a woman
physician if such physician is available, when so requested by the individual to be examined.

(3) To isolate such person, whenever deemed necessary for the protection of the public health.
In establishing isolation the health officer shall proceed as provided in Sections 2636(i), 2636(j),
2636(l) and 2636(m).

(i) Isolation. Any person who presents himself (or herself) to any physician or person for treatment or
diagnosis of any venereal disease except late syphilis shall be considered to be in modified isolation.
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The requirements of this isolation shall be considered fulfilled if the patient remains under adequate and
proper treatment until the completion of the course of treatment, except in instances in which, because
of occupation, suspicion of prostitution, or other reason, the health officer deems more strict isolation
necessary to safeguard other persons.

() Violation of Isolation to be Reported. Whenever any person while in the infectious or potentially
infectious stage of a venereal disease, lapses from treatment for a period of more than 10 days after
the time appointed for such treatment, the said diseased person shall be deemed to have violated the
requirements of isolation, and the physician or person in attendance upon such case shall report the
same at once to the local health department, giving the person's name, address, and report number,
together with such other information as requested on the card provided for this purpose, except that this
shall not be required in instances in which a report has been received that the patient is under
treatment elsewhere.

() Gonorrhea. A case of gonococcus infection of the genitourinary tract shall be regarded as subject to
isolation until the local health officer is reasonable satisfied that the disease is no longer communicable.

(m) Syphilis. A case of syphilis shall be regarded as subject to isolation until, under treatment, all
syphilitic lesions of the skin or mucous membrane are completely healed and a competent clinical
examination fails to show the presence of any area from which infection may be spread. Any patient
who refuses or otherwise fails to receive a full course of a currently accepted method of treatment, or
who discontinues treatment prematurely, may be subjected to strict isolation if the health officer deems
it necessary.
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Colorado

Analysis

People living with HIV (PLHIV) convicted of sex offenses receive enhanced

mandatory sentences.

PLHIV in Colorado may receive more severe sentences because of their HIV status if they are
convicted of a sex offense, such as sexual assault.” Specifically, if a PLHIV is convicted of a sexual
offense involving penetration,*>® was aware of their HIV status at the time of the offense,®* and
transmission of HIV occurred,™ a sentencing judge is required to impose a term of incarceration
between the upper limit authorized for the offense committed and life.™® “Sexual penetration” is defined
as penile-vaginal sex, oral sex, oral stimulation of the anus, or anal sex.”” Even under a lenient
application of this statute, a PLHIV will receive triple the minimum sentence a defendant would
otherwise be eligible to receive for the same crime.**®

Although transmission of HIV is required for application of the harsher mandatory penalty, intent to
transmit disease is not. The statute is also silent on the role of risk reduction measures, such as using
condoms or being virally suppressed through adherence to treatment. Thus, conduct that poses
minimal risk of HIV transmission-including oral sex, sex with condoms, and sex while a defendant is
virally suppressed—may still be punished with the elevated mandatory penalty if transmission
improbably results.

The current law is the result of amendments to the law that occurred in May 2016."*° Prior to this
change in the law, transmission of HIV was not required to apply the sentence enhancement for sex
offenses—exposure alone was sufficient for imposition of mandatory harsher sentences.'®® Moreover,
the mandatory penalties were considerably harsher. If a court concluded that a defendant had notice of
their HIV status prior to the commission of the offense, the judge was required to impose a minimum

52 CoLo. REV. STAT. § 18-3-415.5(5)(b) (2016).
%3 CoLo. REV. STAT. § 18-3-415.5(1) (2016).

%% CoLo. REv. STAT. § 18-3-415.5(5)(a)(l) (2016).
%5 CoLo. REV. STAT. § 18-3-415.5(5)(a)(Il) (2016).
% CoLo. REV. STAT. § 18-3-415.5(5)(b) (2016).
7 CoLo. REV. STAT. § 18-3-401(5) (2016).

CoLo. REv. STAT. § 18-1.3-401(V)(A) (For Class 2, 3, and 4 felonies, the maximum authorized punishment is triple the
length of the minimum authorized punishment)

159 victoria Law, Activists Win Legislative Overhaul of Colorado’s HIV Criminalization Laws, Await Governor’s Signature,
THEBODY.COM, May 24, 2016, available at http://www.thebody.com/content/77636/activists-win-legislative-overhaul-of-
colorados-hi.html.

%0 CoLo. REV. STAT. § 18-1.3-401(5)(b) (amended 2016, current version at CoLo. REv. STAT. § 18-3-415.5(5)(b) (2016)).
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penalty of at least three times the upper limit authorized for the offense.'®* Mandatory HIV testing for
sex workers and the felony penalty for PLHIV engaging in sex work with knowledge of HIV status*®
were also eliminated.*®

HIV exposure cases have been prosecuted under general criminal laws in

Colorado.

Incidents of HIV exposure in Colorado have been prosecuted under a variety of general criminal laws,
including reckless endangerment, regardless of the actual likelihood of transmission. In a 1999 case, a
PLHIV was charged with attempted manslaughter when, knowing his HIV status, he sexually assaulted
a twelve-year-old boy without using a condom.*®* The man was convicted of two counts of sexual
assault and one count of reckless endangerment, the latter being a lesser included offense of
attempted manslaughter.'® In Colorado, reckless endangerment is defined as exposing another to a
“substantial risk of serious bodily injury.”**® Proof of intent to transmit HIV is not required and it does not
matter whether HIV is transmitted, so long as there was a risk of transmission.

Felony menacing charges may also apply if a PLHIV knowingly, by any threat or physical action, places
or attempts to place another person in fear of “imminent serious bodily injury.”**” Menacing is a class 5
felony if it is committed by the use of a deadly weapon or by representing that the person is armed with
a deadly weapon.'®® In People v. Shawn, the Colorado Court of Appeals held that, because HIV is
capable of causing significant injury, a person’s HIV status could constitute a deadly weapon for the
purposes of the menacing statute.*® In that case, a PLHIV was convicted of menacing when he
allegedly scratched and pinched a store manager, broke his skin, and shouted “I’'m HIV positive, let go
of me, let go of me.”*’° Despite the complainant’s testimony that he was not in imminent fear of serious
bodily injury, the court concluded that the defendant’s statements were intended to cause such fear
and, as such, were menacing.'”* Citing state Supreme Court precedent, the court also reasoned that
HIV was a deadly weapon because a deadly weapon does not have to be likely to cause serious bodily
injury, only capable of doing so.*"* The court determined that “the dangers of HIV are widely known,”
and the man’s HIV status was “used” as a weapon when he broke the store manager’s skin, giving

161
Id.

182 Under the current and former law, engaging in prostitution is a misdemeanor for someone who does not have HIV. CoLo.

REv. STAT. § 18-7-201(3) (2016).

163 Formerly at CoLo. Rev. STAT. 8§ 18-7-201.5, 18-7-201.7(2) (repealed in 2016). The related penalty for “patronizing a
prostitute with knowledge of being infected with acquired immune deficiency syndrome” was also repealed. Formerly at CoLo.
REV. STAT. § 18-7-205.7 (2016).

164 people v. Dembry, 91 P.3d 431, 433 (Colo. Ct. App. 2003).

165 Id.

186 CoLo. REV. STAT. § 18-3-208 (2016).

%7 CoLo. REv. STAT § 18-3-206(1) (2016).

188 CoLo. REV. STAT §§ 18-3-206(1)(a), 18-3-206(1)(b) (2016).

189 107 P.3d 1033, 1036 (Colo. App. 2004).

7%1d. at 1035.

171 Id.

17214, at 1036 (citing People v. Stewart, 55 P.3d 107, 117 (Colo. 2002) (emphasis added).
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himself “ready access to means of transmitting HIV and thus used the infection to attempt to induce
fear in the victim.”*"

In People v. Perez, a PLHIV was convicted of attempted extreme indifference murder'’* and two counts
of sexual abuse when he allegedly made his stepdaughter engage in masturbation, oral sex, and
penile-vaginal sex with him while knowing that his HIV status.'” On appeal, the defendant argued that
he did not act with the “universal malice” necessary for a conviction of attempted extreme indifference
murder.'’® “Universal malice” is defined as the “depravity of the human heart which determines to take
life upon slight or insufficient provocation, without knowing or caring who may be the victim.”*”” On
appeal, the Colorado Court of Appeals found that there was not sufficient evidence to show that there
was any universal malice because the defendant knew the victim and his conduct was directed towards
her alone, as opposed to other unknown victims.'”® On this basis, the conviction for attempted extreme
indifference murder was overturned.*”

Other cases of HIV exposure being prosecuted under general criminal laws in Colorado include:

¢ In June 2010, a PLHIV was charged with attempted second-degree assault with a deadly
weapon after he allegedly spat on a technician while being fitted for an electronic monitoring
bracelet.'®

e In 2009, a PLHIV man pled guilty to felony child abuse and was sentenced to fifteen years
imprisonment for not disclosing his HIV status to his pregnant fiancée. His fiancée and son

tested positive for HIV after doctors were puzzled why the four-month-old baby failed to thrive.
181

State or local health authorizes may impose restrictive measures on persons

infected with a sexually transmitted infection (STI).

When a health official has cause to believe “that a person has a sexually transmitted infection and
poses a credible risk to the public health” on the basis of evidence-based, medical, or epidemiological
information,'®* they may respond with a range of orders: an order for the person to be examined and
tested; an order to report to a qualified health professional; or an order to cease and desist from
specific conduct that poses a risk to public health.*®® Colorado defines sexually transmitted diseases as

3 1d. at 1037

" The crime has since been renamed “murder in the first degree.” CoLo. REv. STAT. § 18-3-102(1)(d) (2016).
175 972 P.2d 1072, 1073 (Colo. Ct. App. 1998).

78 1d. at 1073-74.

Y7 |d. at 1074 (referring to CoLo. REv. STAT. § 18-3-102(1)(d) (1997)). Murder in the first degree convictions of this type now
require, “circumstances evidencing an attitude of universal malice manifesting extreme indifference to the value of human life

generally.” CoLo. REv. STAT. § 18-3-102(1)(d) (2016).
178
Id.

179
Id.

180 Joseph Boven, Denver HIV-positive Man Charged With Using Spit as a Deadly Weapon, COLORADO INDEPENDENT, June 9,

2010, available at http://coloradoindependent.com/55114/denver-hiv-positive-man-charged-with-using-spit-as-deadly-weapon.

181 jessica Zartler, HIV Positive Man Charged with Child Abuse, NBCc11NEWS.cOM, Jan. 6, 2009, available at
http://www.nbcllnews.com/home/headlines/37152584.html; Man Gets 15 Years for Infecting Son, KKTV.cowm, July 19, 2009,
available at http://www.kktv.com/home/headlines/51137102.html.

182 CoLo. REV. STAT. § 25-4-412(2) (2016).
'8 CoLo. REV. STAT. §§ 25-4-412(2)(a), 25-4-412(2)(b), 25-4-412(2)(c) (2016).
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including “chlamydia, syphilis, gonorrhea, HIV, and relevant types of hepatitis, as well as any other
sexually transmitted infection, regardless of mode of transmission.”*®* Of note, an order or restrictive
measure is to be directed at someone with an STI only when “other measures to protect the public
health have failed, including all reasonable efforts, which must be documented, to obtain the voluntary
cooperation of the person who may be subject to the order or restrictive measure.”*® Health officials
bear the burden of proof to show that the terms proposed are no more restrictive than necessary to
protect public health.*®

If a person fails to comply with a cease and desist order, health official may enforce the order by
imposing whatever restrictions are necessary to prevent the conduct that poses a risk to public
health.'® Any restriction must be in writing, describe the period of restriction (not to exceed three
months), and other terms of the restriction.*®® Notice provided to the individual must state that they have
the right to refuse to comply and may also appear in a judicial hearing in district court to review the
order.’® Should a person refuse to cooperate with the order, health officials may petition a district court
for an order of compliance.® The court hears the matter within 14 days of the request in a closed and
confidential hearing—again, health officials bear the burden of proof to demonstrate by clear and
convincing evidence that the necessary grounds exist for the issuance of the order, the need for
compliance, and that the terms of the order are not more restrictive than necessary.*" Health officials
must petition the court for enforcement within 30 days of the individual’s refusal to comply—otherwise,
the individual may petition the district court for dismissal of the order, which will be expunged from
public health records upon the court’s granting of the dismissal.**

If the above procedures have been exhausted and cannot be observed, health officials may pursue
emergency public health procedures, such as bringing an action in district court to enjoin the individual
from continuing to engage in conduct that poses an “evidence-based risk to public health.”*** A court
may also issue a custody order, which permits an individual to be detained for up to 72 hours so that
they may undergo examination, testing or treatment. *** If a person contests testing or treatment
procedures, no such procedures will be performed prior to a hearing.'*® The required procedures for a
hearing on the matter are similar to those outlined above.'*®

Specific public health restrictions are available for PLHIV.
When public health officials believe, on the basis of medical or epidemiological information, that a
PLHIV is a danger to the public, they may order such person to 1) be examined or tested to confirm HIV

188 CoLo. REV. STAT. § 25-4-402 (2016).

185 CoLo. Rev. STAT. § 25-4-412(1) (2016).

186 Id.

87 CoLo. REV. STAT. § 25-4-412(3)(a) (2016).

188 CoLo. REV. STAT. § 25-4-412(3)(b) (2016).

'8 CoLo. REV. STAT. § 25-4-412(4)(a)(1) (2016).

19 CoLo. REV. STAT. § 25-4-412(4)(a)(Il) (2016).

91 CoLo. REV. STAT. §§ 25-4-412(4)(a)(Ill), 25-4-412(5) (2016).
192 CoLo. REV. STAT. § 25-4-412(V)(b) (2016).

198 CoLo. REV. STAT. § 25-4-413(1) (2016).

19% CoLo. REV. STAT. § 25-4-413(2)(a) (2016).

19 CoLo. REV. STAT. § 25-4-413(2)(c)(2016).

1% CoLo. REV. STAT. §§ 25-4-413(3), 25-4-413(4), 25-4-413(5), 25-4-413(6) (2016).
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infection; 2) report to a health care provider to receive counseling and information on how to avoid
infecting others; 3) cease and desist conduct which endangers the health of others, but only if there is
clear and convincing evidence that the person has received counseling from a health care provider and
continued to engage in conduct that endangers others.**’

A PLHIV’s violation of a cease and desist order authorizes public health officials to impose restrictions
on the person “as are necessary to prevent the specific conduct which endangers the health of
others.”®® As above, any restriction must be in writing, set out the terms and duration of the order, and
rely on the least restrictive means necessary to protect public health. **° The State Health Department
reviews and approves any order issued at the county, district or municipal level.?® If a person refuses
to voluntarily comply with the order once they have received notice, health officials may petition the
district court for an order of compliance with the order.?* The court holds a closed and confidential
hearing within ten days of the request and notice of the place, date and time of the hearing are provided
by personal service or certified mail. *°? Health officials must demonstrate by clear and convincing
evidence that the specified grounds for the order exist, the necessity for compliance, and that the
conditions imposed are the least restrictive necessary to protect public health.?®® As above, if health
officials fail to petition the court for an order of compliance within 30 days of a PLHIV’s initial refusal to
comply, the individual can petition the district court to dismiss the order.?*

Important note: While we have made an effort to ensure that this information is current, the law is always
changing and we cannot guarantee the accuracy of the information provided. This information may or may not be
applicable to your specific situation and, as such, it should not be used as a substitute for legal advice.

Y97 CoLo. Rev. STAT. § 25-4-1406(2) (2016).

198 CoLo. REV. STAT. § 25-4-1406(3) (2016).
199
Id.

200
Id.
%1 CoLo. REV. STAT. § 25-4-1406(4)(a) (2016).

29214, CoLo. REV. STAT. § 25-4-1406(5) (2016).

293 CoLo. REV. STAT. § 25-4-1406(4)(b) (2016).
204
Id.
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Code of Colorado

Note: Provisions imposing punitive restrictions or listing criminal sentences are denoted with ** and are generally
listed first. Thereafter, provisions within a particular title are listed numerically.

TITLE 18, CRIMINAL CODE

CoLO. REV. STAT. 8 18-3-415.5 (2016) **

Testing persons charged with certain sexual offenses for serious sexually transmitted infections —
mandatory testing

(1) For purposes of this section, "sexual offense” is limited to a sexual offense that consists of sexual
penetration, as defined in section 18-3-401 (6), involving sexual intercourse or anal intercourse, and
“HIV” has the same meaning as set forth in section 25-4-402 (4).

(2) The court shall order any adult or juvenile who is bound over for trial subsequent to a preliminary
hearing or after having waived the right to a preliminary hearing on a charge of committing a sexual
offense to submit to a diagnostic test for the human immunodeficiency virus (HIV) and HIV infection,
said diagnostic test to be ordered in conjunction with the diagnostic test ordered pursuant to section 18-
3-415. The results of the diagnostic test must be reported to the district attorney. The district attorney
shall keep the results of such diagnostic test strictly confidential, except for purposes of pleading and
proving the mandatory sentencing provisions specified in subsection (5) of this section.

(3)

(a) If the person tested pursuant to subsection (2) of this section tests positive for the human
immunodeficiency virus (HIV) and HIV infection, the district attorney may contact the state
department of public health and environment or any county, district, or municipal public health
agency to determine whether the person had been notified prior to the date of the offense for
which the person has been bound over for trial that he or she tested positive for the human
immunodeficiency virus (HIV) and HIV infection.

(b) If the district attorney determines that the person tested pursuant to subsection (2) of this
section had notice of his or her HIV infection prior to the date the offense was committed, the
district attorney may file an indictment or information alleging such knowledge and seeking the
mandatory sentencing provisions authorized in subsection (5) of this section. Any such
allegation must be kept confidential from the jury and under seal of court.

(c) The state department of public health and environment or any county, district, or municipal
public health agency shall provide documentary evidence limited to whether the person tested
pursuant to subsection (2) of this section had notice of or had discussion concerning his or her
HIV infection and the date of such notice or discussion. The parties may stipulate that the
person identified in the documents as having notice or discussion of his or her HIV infection is
the person tested pursuant to subsection (2) of this section. Such stipulation shall constitute
conclusive proof that said person had notice of his or her HIV infection prior to committing the
substantive offense, and the court shall sentence said person in accordance with subsection (5)
of this section.
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()

(a) If a verdict of guilty is returned on the substantive offense with which the person tested
pursuant to subsection (2) of this section is charged, the court shall conduct a separate
sentencing hearing as soon as practicable to determine whether said person had notice of his or
her HIV infection prior to the date the offense was committed, as alleged. The judge who
presided at trial or before whom the guilty plea was entered or a replacement for said judge in
the event he or she dies, resigns, is incapacitated, or is otherwise disqualified as provided

in section 16-6-201, C.R.S, shall conduct the hearing. At the sentencing hearing, the district
attorney has the burden of proving beyond a reasonable doubt that:

(I) The person had notice of his or her HIV infection prior to the date the offense was
committed, as alleged; and

(I) The infectious agent of the HIV infection was in fact transmitted.

(b) If the court determines that the person tested pursuant to subsection (2) of this section had
notice of the HIV infection prior to the date the offense was committed and the infectious agent
of the HIV infection was in fact transmitted, the judge shall sentence the person to a mandatory
term of incarceration of at least the upper limit of the presumptive range for the level of offense
committed, up to the remainder of the person's natural life, as provided in section 18-1.3-1004.

CoLO. REV. STAT. 8 18-3-401 (2016)

Definitions

(6) "Sexual penetration" means sexual intercourse, cunnilingus, fellatio, analingus, or anal intercourse.
Emission need not be proved as an element of any sexual penetration. Any penetration, however slight,
is sufficient to complete the crime.

CoLO. REV. STAT. § 18-1.3-401 (2016) **

Felonies classified — presumptive penalties

(V) (A) Except as otherwise provided in section 18-1.3-401.5** for offenses contained in article 18 of
this title committed on or after October 1, 2013, as to any person sentenced for a felony committed on
or after July 1, 1993, felonies are divided into six classes that are distinguished from one another by the
following presumptive ranges of penalties that are authorized upon conviction:

Class Minimum Sentence Maximum Sentence Parole

1 Life imprisonment Death None

2 Eight years imprisonment 24 years imprisonment Five years
3 Four years imprisonment 12 imprisonment Five years
4 Two years imprisonment Six years imprisonment Three years
5 One year imprisonment Three years imprisonment  Two years
6 One year imprisonment 18 months imprisonment One year

205 Refers to drug felonies.
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CoOLO. REV. STAT. 8 18-1.3-501 (2016) **

Misdemeanors classified — drug misdemeanors and drug petty offenses classified — penalties —
definitions

(1) (a) Except as otherwise provided in paragraph (d) of this subsection (1), misdemeanors are divided
into three classes that are distinguished from one another by the following penalties that are authorized
upon conviction except as provided in subsection (1.5) of this section: 18-1.3-501-01 1 =c2 Six months
imprisonment, or five =c3 Eighteen months imprisonment, or =c2 hundred dollars fine, or both =c3 five
thousand dollars fine, or both 2 =c2 Three months imprisonment, or two =c3 Twelve months
imprisonment, or one =c2 hundred fifty dollars fine, or both =c3 thousand dollars fine, or both 3 =c2
Fifty dollars fine =c3 Six months imprisonment, or seven =c3 hundred fifty dollars fine, or both =te.**®

TITLE 25, PUBLIC HEALTH AND ENVIRONMENT

CoLO. REV. STAT. 8 25-4-401 (2016)

Legislative declaration

(1) The general assembly declares that:

(a) Sexually transmitted infections, regardless of the mode of transmission, impact the public
health of the state and are a matter of statewide concern;

(2) The general assembly further declares that:

(b) Efforts to control sexually transmitted infections include public education, counseling,
voluntary testing, linkage to treatment, prevention, and access to services;

(c) Restrictive enforcement measures may be used only when necessary to protect the public
health;

CoLO. REV. STAT. 8 25-4-402 (2016)

Definitions

As used in this part 4:
(10) "Sexually transmitted infection" refers to chlamydia, syphilis, gonorrhea, HIV, and relevant types of
hepatitis, as well as any other sexually transmitted infection, regardless of mode of transmission, as

designated by the state board by rule upon making a finding that the particular sexually transmitted
infection is contagious.

CoOLO. REV. STAT. 8 25-4-412 (2016)

Public safety — public health procedures — orders for compliance — petitions — hearings

(1) An order or restrictive measure directed to a person with a sexually transmitted infection must only
be used as the last resort when other measures to protect the public health have failed, including all

2% This is the official language in the statute; the erratum are in the original.
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reasonable efforts, which must be documented, to obtain the voluntary cooperation of the person who
may be subject to the order or restrictive measure. The order or restrictive measure must be applied
serially with the least intrusive measures used first. The state department or local public health agency
has the burden of proof to show that specified grounds exist for the issuance of the order or restrictive
measure and that the terms and conditions imposed are no more restrictive than necessary to protect
the public health.

(2) When the executive director or the local director, within his or her respective jurisdiction, knows or
has reason to believe, because of evidence-based, medical, or epidemiological information, that a
person has a sexually transmitted infection and poses a credible risk to the public health, he or she may
issue an order to:

(3)

(4)

(a) Require the person to be examined and tested to determine whether he or she has acquired
a sexually transmitted infection;

(b) Require him or her to report to a qualified health care provider for counseling regarding
sexually transmitted infections, information on treatment, and how to avoid transmitting sexually
transmitted infections to others; or

(c) Direct a person with a sexually transmitted infection to cease and desist from specific
conduct that poses risks to the public health, but only if the executive director or local director
has determined that clear and convincing evidence exists to believe that such person has been
ordered to report for counseling or has received counseling by a qualified health care provider
and continues to demonstrate behavior that poses an evidence-based risk to the public health.

(a) If a person violates a cease-and-desist order issued pursuant to paragraph (c) of subsection
(2) of this section and it is shown that the person poses an evidence-based risk to the public
health, the executive director or the local director may enforce the cease-and-desist order by
imposing such restrictions upon the person as are necessary to prevent the specific conduct
that risks the public health. Restrictions may include required participation in evaluative,
therapeutic, and counseling programs.

(b) Any restriction must be in writing, setting forth the name of the person to be restricted; the
initial period of time that the restrictive order is effective, not to exceed three months; the terms
of the restrictions; and any other conditions necessary to protect the public health. Restrictions
must be imposed in the least restrictive manner necessary to protect the public health.

(c) The executive director or local director who issues an order pursuant to this subsection (3)
shall review petitions for reconsideration from the person affected by the order. Restriction
orders issued by local directors shall be submitted for review and approval by the executive
director.

(@)

() Upon the issuance of an order by the state department or a local public health agency
pursuant to subsection (2) or (3) of this section, the state department or local public
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health agency shall give notice promptly, personally, and confidentially to the person
who is the subject of the order. The notice must state the grounds and provisions of the
order and notify the person who is the subject of the order that he or she has the right to
refuse to comply with the order, that he or she has the right to be present at a judicial
hearing in the district court to review the order, and that he or she may have an attorney
appear on his or her behalf at the hearing. If a respondent to any such action cannot
afford an attorney, one shall be appointed for him or her at the commencement of the
court process.

(I1) If the person who is the subject of the order refuses to comply with the order and
refuses to voluntarily cooperate with the executive director or local director, the
executive director or local director may petition the district court for an order of
compliance with the order. The executive director or local director shall request that the
county or city and county attorney, or district public health agency, file such petition in
the district court. However, if the county or city and county attorney, or district public
health agency, refuses to act, the executive director may file such petition and be
represented by the attorney general.

(1N 1If an order of compliance is requested, the court shall hear the matter within fourteen
days following the request. Notice of the place, date, and time of the hearing must be by
personal service or, if the person who is the subject of the order is not available, mailed
by prepaid certified mail, return receipt requested, at the person's last-known address.
Proof of mailing by the state department or local public health agency is sufficient notice
under this section. The state department or local public health agency has the burden of
proof to show by clear and convincing evidence that the specified grounds exist for the
issuance of the order, the need for compliance, and the terms and conditions imposed in
the order are no more restrictive than necessary to protect the public health.

(IV) An officer or employee of the state department or a local public health agency must
not be examined in any judicial, legislative, executive, or other proceedings as to the
existence or content of any individual's report, other than the respondent in a proceeding
authorized by this section, made by such department or agency pursuant to this part 4;
the existence of the content of the reports received pursuant to section 25-4-405; or the
result of an investigation conducted pursuant to section 25-5-408.

(V) Upon the conclusion of the hearing, the court shall issue appropriate orders
affirming, modifying, or dismissing the original order.

(b) If the executive director or local director does not petition the district court for an order of
compliance within thirty days after the person who is the subject of the order refuses to comply,
the person may petition the district court for dismissal of the order. If the district court dismisses
the order, the fact that the order was issued must be expunged from the records of the state
department or the local public health agency.

(5) Any hearing conducted pursuant to this section must be closed and confidential, and any transcripts
or records related to the hearing are also confidential.
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CoLO. REV. STAT. 8 25-4-413 (2016)

Emergency public health procedures — injunctions

(1) When the procedures set forth in section 25-4-412 have been exhausted or cannot be satisfied and
the executive director or a local director, within his or her respective jurisdiction, knows or has reason to
believe, based on accurate, evidence-based, and medical and epidemiological information, that a
person has acquired a sexually transmitted infection and that the person presents an imminent risk to
the public health, the executive director or the local director may bring an action in district court,
pursuant to rule 65 of the Colorado rules of civil procedure, to enjoin the person from engaging in or
continuing to engage in specific conduct that poses an evidence-based risk to the public health. The
executive director or the local director shall request the district attorney to file such an action in the
district court. However, if the district attorney refuses to act, the executive director may file the action
and be represented by the attorney general. The court is authorized to hold an ex parte proceeding
when necessatry.

(2)

(a) Under the circumstances outlined in subsection (1) of this section, in addition to the
injunction order, the district court may issue other appropriate court orders, including an order to
take the person into custody for a period not to exceed seventy-two hours and place him or her
in a facility designated or approved by the executive director. A custody order issued for the
purpose of counseling and testing to determine whether the person has a sexually transmitted
infection must provide for the immediate release from custody of a person who tests negative
and may provide for counseling or other appropriate measures to be imposed on a person who
tests positive.

(b) The state department or local public health agency shall give notice of the order, promptly,
personally, and confidentially, to the person who is the subject of the order. The order must
state the grounds and provisions of the order and notify the person that he or she has the right
to refuse to comply with the order, that he or she has the right to be present at a hearing to
review the order, and that he or she may have an attorney appear on his or her behalf at the
hearing. If a respondent to any such action cannot afford an attorney, one shall be appointed for
him or her at the commencement of the proceedings.

(c) If the person contests testing or treatment, invasive medical procedures shall not be carried
out prior to a hearing held pursuant to subsection (3) of this section.

(3) An order issued by a district court pursuant to subsection (2) of this section is subject to review in a
court hearing. Notice of the place, date, and time of the court hearing shall be given promptly,
personally, and confidentially to the person who is the subject of the court order. The court shall
conduct the hearing no later than forty-eight hours after the issuance of the order. The person has the
right to be present at the hearing and have an attorney appear on his or her behalf at the hearing. If a
respondent to any such action cannot afford an attorney, one shall be appointed for him or her at the
beginning of the injunction process. Upon the conclusion of the hearing, the court shall issue
appropriate orders affirming, modifying, or dismissing the original order.

(4) The state department or local public health agency has the burden of proof to show by clear and
convincing evidence that evidence-based grounds exist for the issuance of any court order made
pursuant to subsection (2) or (3) of this section.
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(5) A hearing conducted by the district court pursuant to this section must be closed and confidential,
and any transcripts or records relating to the hearing are also confidential.

(6) An order entered by the district court pursuant to subsection (2) or (3) of this section must impose
terms and conditions no more restrictive than necessary to protect the public health.

CoL0. REV. STAT. § 25-4-1406 (2016)

Public health procedures for persons with HIV infection

(1) Orders directed to individuals with HIV infection or restrictive measures on individuals with HIV
infection, as described in this part 14, shall be used as the last resort when other measures to protect
the public health have failed, including all reasonable efforts, which shall be documented, to obtain the
voluntary cooperation of the individual who may be subject to such an order. The orders and measures
shall be applied serially with the least intrusive measures used first. The burden of proof shall be on the
state department of public health and environment or the county, district, or municipal public health
agency to show that specified grounds exist for the issuance of the orders or restrictive measures and
that the terms and conditions imposed are no more restrictive than necessary to protect the public
health.

(2) When the executive director of the state department of public health and environment or the director
of the county, district, or municipal public health agency, within his or her respective jurisdiction, knows
or has reason to believe, because of medical or epidemiological information, that a person has HIV
infection and is a danger to the public health, he or she may issue an order to:

(a) Require a person to be examined and tested to determine whether he has HIV infection;

(b) Require a person with HIV infection to report to a qualified physician or health worker for
counseling on the disease and for information on how to avoid infecting others;

(c) Direct a person with HIV infection to cease and desist from specified conduct which
endangers the health of others, but only if the executive director or local director has determined
that clear and convincing evidence exists to believe that such person has been ordered to report
for counseling or has received counseling by a qualified physician or health worker and
continues to demonstrate behavior which endangers the health of others.

(3) If a person violates a cease-and-desist order issued pursuant to paragraph (c) of subsection (2) of
this section and it is shown that the person is a danger to others, the executive director of the state
department of public health and environment or the director of the county, district, or municipal public
health agency may enforce the cease-and-desist order by imposing such restrictions upon the person
as are necessary to prevent the specific conduct which endangers the health of others. Restrictions
may include required participation in evaluative, therapeutic, and counseling programs. Any restriction
shall be in writing, setting forth the name of the person to be restricted and the initial period of time, not
to exceed three months, during which the order shall remain effective, the terms of the restrictions, and
such other conditions as may be necessary to protect the public health. Restrictions shall be imposed in
the least restrictive manner necessary to protect the public health. The executive director or the director
issuing an order pursuant to this subsection (3) shall review petitions for reconsideration from the
person affected by the order. Restriction orders issued by directors of county, district, or municipal
public health agencies shall be submitted for review and approval of the executive director of the state
department of public health and environment.
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(a) Upon the issuance of any order by the state department of public health and environment or
the county, district, or municipal public health agency pursuant to subsection (2) or (3) of this
section, such department or agency shall give notice promptly, personally, and confidentially to
the person who is the subject of the order stating the grounds and provisions of the order and
notifying the person who is the subject of the order that he or she has a right to refuse to comply
with such order and a right to be present at a judicial hearing in the district court to review the
order and that he or she may have an attorney appear on his or her behalf in said hearing. If the
person who is the subject of the order refuses to comply with such order and refuses to
cooperate voluntarily with the executive director of the state department of public health and
environment or the director of the county, district, or municipal public health agency, the
executive director or county, district, or municipal director may petition the district court for an
order of compliance with such order. The executive director or county, district, or municipal
director shall request the district attorney to file such petition in the district court, but, if the
district attorney refuses to act, the executive director or county, district, or municipal director
may file such petition and be represented by the attorney general. If an order of compliance is
requested, the court shall hear the matter within ten days after the request. Notice of the place,
date, and time of the court hearing shall be made by personal service or, if the person is not
available, shall be mailed to the person who is the subject of the order by prepaid certified mail,
return receipt requested, at his or her last-known address. Proof of mailing by the state
department of public health and environment or the county, district, or municipal public health
agency shall be sufficient notice under this section. The burden of proof shall be on the state
department of public health and environment or the county, district, or municipal public health
agency to show by clear and convincing evidence that the specified grounds exist for the
issuance of the order and for the need for compliance and that the terms and conditions
imposed therein are no more restrictive than necessary to protect the public health. Upon
conclusion of the hearing, the court shall issue appropriate orders affirming, modifying, or
dismissing the order.

(b) If the executive director or the director of a county, district, or municipal public health agency
does not petition the district court for an order of compliance within thirty days after the person
who is the subject of the order refuses to comply, such person may petition the court for
dismissal of the order. If the district court dismisses the order, the fact that such order was
issued shall be expunged from the records of the state department of public health and
environment or the county, district, or municipal public health agency.

(5) Any hearing conducted pursuant to this section shall be closed and confidential, and any transcripts
or records relating thereto shall also be confidential.
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Connecticut

Analysis

No criminal statutes explicitly addressing HIV exposure.

There are no statutes explicitly criminalizing HIV transmission or exposure in Connecticut. However, in
some states, people living with HIV have been prosecuted for HIV exposure under general criminal
laws, such as reckless endangerment and aggravated assault. At the time of this publication, the
authors are not aware of a criminal prosecution of an individual on the basis of that person’s HIV status
in Connecticut.

A person with a sexually transmitted infection (STI) in a correctional institution

may be barred from release.

An individual who is housed in a correctional facility or charitable institution may be barred from release
on the basis of infection with a venereal disease.?®” “Venereal disease” is not defined in Connecticut’s
code—however, it is typically understood to include a range of STls, such as syphilis and gonorrhea.
Like many other states, Connecticut requires standard reporting of various STIs: chancroid, chlamydia,
gonorrhea, viral hepatitis, HIV, and syphilis.**®

Upon a report from the medical officer and/or physician employed in a correctional or charitable
institution that an individual’s release “would be dangerous to public health,” the individual may be
detained. Their release is not authorized until the medical officer and/or physician reports in writing that
the person may be “discharged... without danger to the public health.”*®® The criteria to be relied upon
by the health care provider in this assessment are not enumerated. As drafted, the statute may be
interpreted to enable an individual's indefinite detention simply because an institutional health care
provider has concluded that their conduct or condition would pose a “danger to the public health.”**

Important note: While we have made an effort to ensure that this information is current, the law is always
changing and we cannot guarantee the accuracy of the information provided. This information may or may not be
applicable to your specific situation and, as such, it should not be used as a substitute for legal advice.

%97 CONN. GEN. STAT. § 18-94 (2016).
208 5ee CoNN. DEPT. OF PUBLIC HEALTH, REPORTABLE DISEASE CONFIDENTIAL CASE REPORT, PD-23 (January 2017), available at
http://www.ct.gov/dph/lib/dph/infectious diseases/pdf forms /reportablediseases.pdf.

299 CONN. GEN. STAT. § 18-94 (2016).
210 Id
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General Statutes of Connecticut

Note: Provisions imposing punitive restrictions or listing criminal sentences are denoted with ** and are generally
listed first. Thereafter, provisions within a particular title are listed numerically.

TITLE 18, CORRECTIONAL INSTITUTIONS AND DEPARTMENT OF CORRECTIONS

CONN. GEN. STAT. 8 18-94 (2016) **

Retention of diseased inmates in correctional or charitable institutions

When the medical officer of, or any physician employed in, any correctional or charitable institution
reports in writing to the warden, superintendent or other officer in charge of such institution that any
inmate thereof committed thereto by any court or supported therein in whole or in part at public
expense is afflicted with any venereal disease so that his discharge from such institution would be
dangerous to the public health, such inmate shall, with the approval of such warden, superintendent or
other officer in charge, be detained in such institution until such medical officer or physician reports in
writing to the warden, superintendent or officer in charge of such institution that such inmate may be
discharged therefrom without danger to the public health. During detention the person so detained shall
be supported in the same manner as before such detention.
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Delaware

Analysis

There is no explicit statute criminalizing HIV exposure except for donations.

There are no statutes explicitly criminalizing HIV transmission or exposure in Delaware other than in the
context of organ, tissue, or semen donations. Under Delaware public health laws, it is a felony to
intentionally, knowingly, recklessly or negligently use the semen, corneas, bones, organs or other
human tissue of a donor who has not been tested for HIV.?! It is also a felony to intentionally,
knowingly, recklessly or negligently use the semen, corneas, bones, organs, or other human tissues
donations of a person who has tested positive for HIV.?? Violation of this statute is punishable by up to
five years in prison.?*®

Though there are no statutes explicitly criminalizing HIV transmission or exposure in Delaware, in some
states, PLHIV have been prosecuted for HIV exposure under general criminal laws, such as reckless
endangerment and aggravated assault. At the time of this publication, the authors are not aware of a
criminal prosecution of an individual on the basis of that person’s HIV status in Delaware.

Persons with a sexually transmitted disease (“STD”) may be required to undergo
mandatory examination and treatment.

The Director of the Division of Public Health or authorized deputies may mandate that a person
reasonably suspected of being infected with an STD undergo examination or treatment.”** Designation
as a suspect case can occur in three ways: 1) a person has positive laboratory results or clinical
findings of an STD; 2) A person for whom there is epidemiologic evidence an STD or; 3) A person
identified as a sexual contact of an STD case.?*® A person’s failure to cooperate voluntarily may result
in restrictive measures, including isolation or quarantine.

21 DEL. CoDE ANN. tit. 16, §§ 2801(b), 2801(c) (2016).
%12 DEL. CoDE ANN. tit. 16, § 2801(c) (2016).
13 DEL CoDE ANN. tit. 11, § 4205 (2016).

14 DEL. CODE ANN. tit.16, § 703 (2016). STDs are defined as conditions that “shall be designated by the Department of Health
and Social Services as reportable through rules and regulations published by the Department of Health and Social Services.”
DeL. CoDE ANN. tit. 16, § 201 (2016). Delaware’s list of designated reportable conditions include the following: AIDS,
chancroid, chlamydia, granuloma inguinale gonorrhea, hepatitis B, herpes, HPV, HIV, lymphogranuloma venereum, pelvic
inflammatory disease, and syphilis. 16-4000-4202 DeL. Cope. REGS. 8§ 6, Appendix | (2016).

215 DEL. CoDE ANN. tit.16, § 701(f) (2016).
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Persons with an STD may be subject to isolation or quarantine and penalized

with a fine for non-compliance.

A person known or suspected to have an STD may be subject to restrictive measures if, in the
judgment of public health officials, they are a danger to public health and “reasonable efforts . . . to
obtain the voluntary cooperation” of the person have failed.”*® The Director of Health may order that the
person be examined or tested to confirm the presence of disease, that they report to a health care
professional for counseling on the disease and how to avoid infecting others, or that they cease and
desist from specified conduct that “endangers the health of others,” despite counseling.?” Any such
order must notify the person that they have a right to be present at a judicial hearing on the order in the
Justice of the Peace Court and that they may have an attorney appear on their behalf in the hearing.*®

Upon refusal of a person to comply with an order, the Director may petition the Justice of the Peace
Court for an order of compliance with such order.?*® A hearing on the request is required within 10 days
and notice of the place, date and time of the court hearing is made by personal service or certified
mail.??° The Director bears the burden of proof in demonstrating by clear and convincing evidence that
the required grounds for the order have been established and it is necessary to protect the public’s
health.?**

If these procedures cannot be satisfied because the Director knows or has reason to believe that a
person with an STD presents an “imminent danger to public health,” the Director may bring an action in
the Justice of the Peace Court seeking an emergency injunction prohibiting the person from engaging
in conduct which threatens the public health or an order for the person to be taken into custody.??* The
person may only be held in custody for 72 hours and any order issued by the court must be subject to
review a hearing within 48 hours after the issuance of the order.??®> Notice of both the order and the
review hearing must be provided to the individual under restriction “promptly, personally and
confidentially.” *** As above, the Director bears the burden of proof to demonstrate by clear and
convincing evidence that the grounds exist for the order.?”> Any resulting order issued by the court must
impose conditions no more restrictive than necessary to protect public health.?° Isolation or quarantine
may occur in a state, county, or city prison if no other suitable place is available.??” The procedural
requirements for imposition of isolation or quarantine are also outlined in Delaware’s Administrative
Code.?®

1% DEL. CoDE ANN. tit.16, §§ 704(a), 704(b) (2016).
1" DEL. CODE ANN. tit. 16, §§ 704(b)(1), 704(b)(2), 704(b)(3) (2016).
18 DEL. CoDE ANN. tit.16, § 704(d)(1) (2016).

219 DEL. CoDE ANN. tit.16, § 704(d)(2) (2016).
220
Id.

221
Id.

22 DEL. CoDE ANN. tit.16, §§ 705(a)(1), 705(a)(2) (2016).
%23 DEL. CODE ANN. tit.16, §§ 705(b), 705(c) (2016).

224 |d

%25 DEL. CoDE ANN. tit.16, § 705(d) (2016).

226 DEL. CoDE ANN. tit.16, § 705(f) (2016).

27 DEL. CODE ANN. tit.16, § 706(b) (2016).

228 16-4000-4202 DEL. CODE. REGS. § 6 (2016).
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A person who violates an order issued by the Director may be subject to a fine of $100-$1000.?* Each
separate day that a violation occurs is considered a separate offense for penalty purposes.®*°

Important note: While we have made an effort to ensure that this information is current, the law is always
changing and we cannot guarantee the accuracy of the information provided. This information may or may not be
applicable to your specific situation and, as such, it should not be used as a substitute for legal advice.

29 DEL. CoDE ANN. tit.16, § 713(a) (2016).
230 DEL. CoDE ANN. tit.16, § 713(b) (2016).
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Delaware Code Annotated

Note: Provisions imposing punitive restrictions or listing criminal sentences are denoted with ** and are generally
listed first. Thereafter, provisions within a particular title are listed numerically.

TITLE 16, HEALTH AND SAFETY

DEL. CODE ANN. TIT. 16, § 2801 (2016) **

Establishment of registry; testing of donors; penalties

(b) All donors of semen for purposes of artificial insemination, or donors of corneas, bones,
organs or other human tissue for the purpose of injecting, transfusing or transplanting any of them
in the human body, shall be tested for evidence of exposure to human immunodeficiency virus
(HIV) and any other identified causative agent of Acquired Immunodeficiency Syndrome (AIDS) at
the time of or after the donation, but prior to the semen, corneas, bones, organs or other human
tissue being made available for such use. However, when in the opinion of the attending physician
the life of a recipient of a bone, organ or other human tissue donation would be jeopardized by
delays caused by testing for evidence for exposure to HIV and any other causative agent of AIDS,
testing shall not be required prior to the life-saving measures.

(c) No person may intentionally, knowingly, recklessly or negligently use the semen, corneas, bones,
organs or other human tissue of a donor unless the requirements of subsection (b) of this section have
been met. No person may knowingly, recklessly or intentionally use the semen, corneas, bones, organs
or other human tissue of a donor who has tested positive for exposure to HIV or any other identified
causative agent of AIDS. Violation of this subsection shall be a class E felony.

TITLE 11, CRIMES AND CRIMINAL PROCEDURE

DEL. CODE ANN. TIT. 11, § 4205 (2016) **

Sentence for felonies

(a) A sentence of incarceration for a felony shall be a definite sentence.
(b) The term of incarceration which the court may impose for a felony is fixed as follows:

(5) For a class E felony up to 5 years to be served at Level V.

TITLE 16, HEALTH AND SAFETY

DEL. CODE ANN. TIT.16, 8§ 701 (2016)

Definitions

(e) "Sexually transmitted diseases" (formerly referred to as "venereal diseases"), abbreviated STD,
shall be designated by the Department of Health and Social Services as reportable through rules and
regulations published by the Department of Health and Social Services pursuant to § 706 of this title
upon finding that such diseases:

(1) Cause significant morbidity and mortality; and
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(2) Can be screened, diagnosed and treated in a public health control program, or if not, are a
major public health concern such that surveillance of disease occurrence is in the public
interest.

(f) Any person falling into 1 or more of the following categories is designated as “suspect”:
(1) A person having positive laboratory results or clinical findings of an STD.
(2) A person in whom epidemiologic evidence an STD may exist; and

(3) A person identified as a sexual contact of an STD case.

DEL. CODE ANN. TIT.16, 8 703 (2016)

Examination, investigation and treatment of suspected persons

The Director shall, when in the Director's own judgment it is necessary to protect the public health,
make examinations of persons reasonably suspected of being infected with an STD of a communicable
nature; examine medical records of suspect or diagnosed cases which may be maintained by a health
facility or health care professional; require persons infected with an STD of a communicable nature to
report for treatment to a health care professional, public or private, qualified to provide treatment and
continue treatment until cured, if possible, and also, when in the Director's own judgment it is necessary
to protect the public health, may issue an order seeking to examine, isolate or quarantine persons
infected with an STD of a communicable nature or persons suspected of being infected with an STD.

DEL. CODE ANN. TIT.16, § 704 (2016)

Procedure for apprehension, commitment, treatment and quarantine of an infected person

a) Orders directed to persons with an STD of a communicable nature or restrictive measures on
individuals with a communicable STD, as described in this section and in 8 705 of this title shall be
used when other measures to protect the public health have failed, including reasonable efforts, which
shall be documented, to obtain the voluntary cooperation of the individual who may be subject to such
an order.

(b) When the Director knows or has reason to believe, because of medical or epidemiological
information, that a person has an STD of a communicable nature and is a danger to the public health,
the Director may issue an order to:

(1) Require the person to be examined and tested to determine whether the person has an STD
of a communicable nature;

(2) Require the person with an STD of a communicable nature to report to a qualified health
care professional for counseling on the disease and for information on how to avoid infecting
others;

(3) Direct a person with an STD of a communicable nature to cease and desist from specified
conduct which endangers the health of others when the Director has determined that reliable
information exists to believe that such person has been ordered to report for counseling as
provided in paragraph (2) of this subsection and continues to demonstrate behavior which
endangers the health of others.
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(c) If a person violates a cease and desist order issued pursuant to paragraph (3) of subsection (b) of
this section and it is shown that the person is a danger to others, the Director may enforce the cease
and desist order by imposing such restrictions upon the person as are necessary to prevent the specific
conduct which endangers the health of others. Any restriction shall be in writing, setting forth the name
of the person to be restricted and the initial period of time, not to exceed 3 months, during which the
order shall remain effective, the terms of the restrictions and such other conditions as may be
necessary to protect the public health. The Director shall review appeals for reconsideration from the
subject of the order issued pursuant to this subsection.

(d)

(1) Any order by the Director pursuant to subsection (b) or (c) of this section shall indicate to the
subject of the order the grounds and provisions of the order and notify such person that if the
person refuses to comply with the order the person has a right to be present at a judicial hearing
in the Justice of the Peace Court to review the order and that the person may have an attorney
appear on the person's behalf in said hearing. Notice of any order by the Director shall either be
by personal service or by prepaid certified mail, return receipt requested, at the subject's last
known address.

(2) If the subject of the order refuses to comply with the order the Director may petition the
Justice of the Peace Court for an order of compliance with such order. If an order of compliance
is requested, the Court shall hear the matter within 10 days after the request. Notice of the
place, date and time of the court hearing shall be made by personal service or, if the person is
not available, shall be mailed to the subject of the order by prepaid certified mail, return receipt
requested, at the person's last known address. The burden of proof shall be on the Director to
show by clear and convincing evidence that the specified grounds exist for the issuance of the
order and for the need for compliance and that the terms and conditions imposed are necessary
to protect the public health. Upon conclusion of the hearing, the Court shall issue appropriate
orders affirming, modifying or dismissing the order.

(3) If the Director does not petition the Justice of the Peace Court for an order of compliance
within 30 days after the subject of the order refuses to comply, the Director's order shall expire
automatically and upon application to the Director by the subject of the order, the fact that the
order was issued shall be expunged from the records of the Division of Public Health.

(e) Any hearing conducted pursuant to this section shall be closed and confidential, and any transcripts
or records relating thereto shall also be confidential.

DEL. CODE ANN. TIT.16, 8 705 (2016)

Emergency public health measures

(a) When the procedures of § 704 of this title have been exhausted or cannot be satisfied as a result of
threatened criminal behavior and the Director knows or has reason to believe, because of medical or
epidemiological information, that a person has an STD of a communicable nature and that such person
presents an imminent danger to the public health, he may bring an action in the Justice of the Peace
Court, seeking the following relief:

(1) An injunction prohibiting such person from engaging in or continuing to engage in specific
conduct which endangers the public health;
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(2) Other appropriate court orders including, but not limited to, an order to take such person into
custody, for a period not to exceed 72 hours, and place him in a facility designated or approved
by the Director.

(b) A custody order issued pursuant to subsection (a) of this section for the purpose of counseling and
testing to determine whether such person has an STD of a communicable nature shall provide for the
immediate release from custody and from the facility of any person who tests negative and may provide
for counseling or other appropriate measures to be imposed on any person who tests positive. The
subject of the order shall be given notice of the order promptly, personally and confidentially, stating the
grounds and provisions of the order and notifying such person that if that person refuses to comply with
such order that person has a right to be present at a hearing to review the order and that he may have
an attorney appear on that person's own behalf at the hearing. If such person contests testing or
treatment, no invasive medical procedures shall be carried out prior to a hearing being held pursuant to
subsection (c) of this section. Nothing in this section shall be construed to deny a person, as an
exercise of religious freedom, the right to rely solely on spiritual means through prayer to prevent or
cure disease, provided that the person complies with all control measures, other than treatment,
imposed by the health authority or the department that are reasonable and necessary to prevent the
introduction, transmission and spread of the disease.

(c) Any order issued by the Justice of the Peace Court pursuant to subsection (a) or (b) of this section
shall be subject to review in a court hearing. Notice of the place, date and time of the court hearing
shall be given promptly, personally and confidentially to the subject of the court order by the sheriff of
the appropriate county or by special process server appointed by the Court. Such hearing shall be
conducted by the Court no later than 48 hours after the issuance of the order. Such person has a right
to be present at the hearing and may have an attorney appear on that person's own behalf at the
hearing. Upon conclusion of the hearing, the Court shall issue appropriate orders affirming, modifying
or dismissing the order.

(d) The burden of proof shall be on the Director to show by clear and convincing evidence that grounds
exist for the issuance of any court order pursuant to subsection (a), (b) or (c) of this section.

(e) Any hearing conducted by the Justice of the Peace Court pursuant to subsection (a), (b) or (c) of
this section shall be closed and confidential, and any transcripts or records relating thereto shall also be
confidential.

(f) Any order entered by the Justice of the Peace Court pursuant to subsection (a), (b) or (c) of this
section shall impose terms and conditions no more restrictive than necessary to protect the public
health.

DEL. CODE ANN. TIT.16, 8 706 (2016)

Examination and treatment of prisoners

(b) Prison authorities of any state, county or city prison shall make available to the Division of Public
Health such portion of any state, county or city prison as may be necessary to isolate or quarantine
persons known or suspected to have an STD of a communicable nature under the provisions of 8§ 703,
704 and 705 of this title, provided that no other suitable place for such isolation or quarantine is
available, and shall cooperate with the Division of Public Health in the provision of care and treatment
to such persons.
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DEL. CODE ANN. TIT.16, 8§ 713 (2016)

Penalties; jurisdiction

(a) Except for § 702 of this title, whoever violates this chapter or any lawful rule or regulations made by
the Department of Health and Social Services under § 707 of this title, or fails to obey any lawful order
issued by the Director under this chapter shall be fined not less than $ 100 nor more than $ 1,000.

(c) Each separate day that a violation of 6.7 — 6.9his chapter as defined under subsections (a) and (b)
of this section continues shall be deemed a separate offense for penalty purposes.

(d) Justices of the peace shall have jurisdiction of offenses under this chapter.

Delaware Administrative Code

TITLE 16, HEALTH AND SAFETY

16-4000-4202 CODE DEL. REGS. § 6, APPENDIX | (2016)

Control of communicable and other disease conditions

Section 6.0: Quarantine and Isolation

6.2.1 Persons shall be isolated or quarantined if it is determined by clear and convincing evidence that
the person to be isolated or quarantined poses a significant risk of transmitting a disease to others with
serious consequences. A person's refusal to accept medical examination, vaccination or treatment shall
constitute prima facie evidence that said person should be quarantined or isolated.

6.2.2 Isolation or quarantine of any person shall be terminated when such person no longer poses a
significant risk of transmitting a disease to others with serious consequences.

6.7 Procedures for isolation and quarantine. The following procedures shall protect the due process
rights of individuals:

6.7.1 The Division shall petition the Superior Court for an order authorizing the isolation or quarantine of
an individual or groups of individuals. Said petition shall specify the following:

6.7.1.1 The identity of the individual or group of individuals subject to isolation or quarantine;
6.7.1.2 The premises subject to isolation or quarantine;

6.7.1.3 The date and time at which the Division requests isolation or quarantine to commence;
6.7.1.4 The suspected contagious disease, if known;

6.7.1.5 A statement of compliance with the conditions and principles for isolation and quarantine;
6.7.1.6 A statement of the basis upon which isolation or quarantine is justified.

6.7.1.7 A statement of what effort, if any, has been made to give notice of the hearing to the individual
or group of individuals to be isolated or quarantined, or the reason supporting the claim that notice
should not be required.
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6.7.2 Ex parte orders. Before isolating or quarantining a person, the Division shall obtain a written
order, which may be an ex parte order, from the Superior Court authorizing such action. An order,
which may be an ex parte order, shall be requested as part of a petition filed in compliance with 6.1
through 6.2. The Court shall grant an order, which may be an ex parte order, upon finding by clear and
convincing evidence that isolation or quarantine is warranted pursuant to the provisions of this Section.
A copy of the authorizing order shall be given to the person ordered to be isolated or quarantined, along
with notification that the person has a right to a hearing under subsection (6.7).

6.7.3 Temporary quarantine or isolation pending filing of a petition. Notwithstanding the preceding
subsections, the Division may isolate or quarantine a person without first obtaining a written order,
which may be an ex parte order, from the Court if a physician determines that any delay in the isolation
or quarantine of the person would pose an immediate and severe danger to the public health. Following
such isolation or quarantine, the Division shall file a petition within 24 hours. In addition, if the Division
exercises its powers, it must provide a written directive to the individuals or groups under temporary
guarantine or isolation indicating the identities of the individuals or groups subject to the directive, the
premises subject to isolation or quarantine, the date and time that the directive commences, the
suspected contagious disease (if known).

6.7.4 Speedy hearing. The Court shall grant a hearing within 72 hours of the filing of a petition when an
individual has been isolated or quarantined.

6.7.5 Consolidation of claims. The Court may order consolidation of individual claims into a group of
claims where:

6.7.5.1 The number of individuals involved or to be affected is so large as to render individual
participation impractical;

6.7.5.2 There are questions of law or fact common to the individual claims or rights to be determined;

6.7.5.3 The group claims or rights to be determined are typical of the affected individuals' claims or
rights; and

6.7.5.4 The entire group will be adequately represented in the consolidation, giving due regard to the
rights of affected individuals.

6.8 Relief for isolated and quarantined persons.

6.8.1 On or after 10 days following a hearing, a person isolated or quarantined pursuant to the
provisions of this section may request in writing a Court hearing to contest his or her continued isolation
or quarantine. The hearing shall be held within 72 hours of receipt of such request, excluding
Saturdays, Sundays and legal holidays. A request for a hearing shall not alter the order of isolation or
guarantine. At the hearing, the Division must show by clear and convincing evidence that continuation
of the isolation or quarantine is warranted because the person poses a significant risk of transmitting a
disease to others with serious consequences.

6.8.2 A person isolated or quarantined pursuant to the provisions of this section may request a hearing
in the Superior Court for remedies regarding his or her treatment and the terms and conditions of such
guarantine or isolation. Upon receiving a request for either type of hearing, the Court shall fix a date for
a hearing. The hearing shall take place within 10 days of the receipt of the request by the Court. The
request for a hearing shall not alter the order of isolation or quarantine.
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6.8.3 If upon a hearing, the Court finds that the isolation or quarantine of the individual is not warranted
under the provisions of this section, then the person shall be immediately released from isolation or
guarantine. If the Court finds that the isolation or quarantine of the individual is not in compliance with
the provisions of this section, the Court may then fashion remedies appropriate to the circumstances of
the necessity for the isolation or quarantine and in keeping with the provisions of this section.

6.8.4 No person shall be permanently terminated from employment by a Delaware employer as a result
of being isolated or quarantined pursuant to this section. However, this paragraph shall not apply to a
person who has been quarantined as a result of refusing to comply with an examination, treatment or
vaccination program, nor shall it apply to a person whose conduct caused the necessity for the isolation
or quarantine.

6.9 Additional due process protections.
6.9.1 A record of proceedings before the Court shall be made and retained for at least 3 years.

6.9.2 The petitioner shall have the right to be represented by counsel or other lawful representative,
and the State shall provide counsel to indigent persons against whom proceedings are initiated
pursuant to this section.

6.9.3 The manner in which the request for a hearing is filed and acted upon will be in accordance with
the existing laws and rules of the Superior Court or any such rules that are developed by the Court,
provided that hearings should be held by any means that will allow all necessary persons to participate
in the event that a public health emergency makes personal appearances impractical.
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District of Columbia

Analysis

People living with HIV (PLHIV) or other sexually transmitted infections (STIs) may

be subject to quarantine, isolation, and mandatory treatment.

The Mayor may issue rules to prevent and control the spread of communicable diseases, including HIV,
viral hepatitis, and “venereal diseases,” to include chancroid, gonorrhea, granuloma inguinale,
lymphogranuloma venereum, and syphilis.?** Pursuant to such rules, the Mayor may direct the removal
of persons for whom there is probable cause to believe they are affected with a communicable disease
for the purpose of isolation, quarantine, or treatment.?* To that end, the Mayor may enlist the aid of the
Chief of Police, upon issuance of an arrest warrant from the Superior Court of the District of
Columbia.*®

Orders for detention expire within twenty-four hours of issuance unless a judge of the Superior Court of
the District of Columbia, upon finding probable cause that the detained person’s presence in the
general populations is likely to cause death or seriously impair the health of others, extends its force for
a longer period.?®** However, persons diagnosed as affected by a communicable disease “may be
detained as long as necessary to protect the public health.”?** Upon either a continuation from a
Superior Court judge, or a diagnosis of the person as affected by a communicable diseases, the person
may petition for a discharge hearing to determine whether their release into the general population is
likely to cause death or seriously impair the health of others.?*® In the case of a diagnosis, the person
has the right to legal counsel.”®’

1 D.C. CopE §§ 7-131(a), 7-132(2) (2016); D.C. MUN. REGS. tit. 22 § 201.5(a), (h), (t) (2016). See also D.C. CODE § 7-144
(2016) (“Each and every provision of this subchapter shall be constructed liberally in aid of the powers vested in the public
authorities looking to the protection of the public health, comfort, and welfare and not by way of limitation.”).

%82 b C. CopE §§ 7-131(a), 7-133(a), 7-135(a) (2016); D.C. MUN. REGs. tit. 22 §§ 210.1, 210.4, 210.5, 210.8 (2016). See also
D.C. Mun. ReGs. tit. 22 §§ 210.6, 210.7 (2016) (“The Director may authorize or order a placard to be posted on the premises
occupied by any person affected with a communicable disease. No placard authorized or ordered by the Director to be posted
shall be mutilated, defaced, obliterated, concealed, or removed, except by authorization of the Director.”).

233 D.C. CopE § 7-137 (2016); D.C. MUN. REGs. tit. 22 § 210.2 (2016).

% D.C. CopE § 7-134(a) (2016).

%5 D.C. CoDE § 7-135(b) (2016). It is unclear how long such periods may last for communicable diseases, such as HIV, for
which there is no cure. Interpretations based on transmission risks call into question the existence of such provisions in the
first place, since transmission of sexually transmitted infections (STIs) does not occur through casual contact. Moreover, risk
reduction measures such as condom use and, in the case of HIV, adherence to antiretroviral therapy, further reduces risk of
transmission

238 p.C. CopE §§ 7-134(b), 7-135(b) (2016).

7 D.C. CopE § 7-135(h) (2016).
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It is unlawful for detained persons to leave their place of detention without discharge.?*® It is similarly
unlawful for any person to knowingly obstruct, resist, oppose, or interfere with any person performing
any duty under laws or regulations to control the spread of communicable disease.?® In case of
violation, persons may be found guilty of a misdemeanor and receive up to 90 days’ imprisonment and
a fine of up to $5,000.%*° Any person who willfully violates any rule or regulations issued pursuant to the
control of communicable diseases may be found guilty of a misdemeanor and punished with up to 30
days’ imprisonment and a fine of up to $1,000.%*

Medical records may be used as evidence in a criminal prosecution.

Records related to preventing the spread of communicable diseases are to be kept confidential, unless
a court finds, upon clear and convincing evidence and after granting the opportunity to contest the
disclosure, that the disclosure would afford evidence probative of guilt or innocence in a criminal
prosecution.?*?

Important note: While we have made an effort to ensure that this information is current, the law is always
changing and we cannot guarantee the accuracy of the information provided. This information may or may not be
applicable to your specific situation and, as such, it should not be used as a substitute for legal advice.

% D.C. CopE § 7-136 (2016).
%9 D.C. CopE § 7-139 (2016).
% p.C. CopE § 7-140 (2016).
241 D.C. CopE § 7-140 (2016); D.C. MUN. REGs. tit. 22 § 210.9 (2016).

42 p C. CopE § 7-131(b)(1)(B) (2016) (Disclosures may also be permitted if the court finds such disclosures are essential to
safeguard the physical health of others.).
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District of Columbia Code

Note: Provisions imposing punitive restrictions or listing criminal sentences are denoted with ** and are generally
listed first. Thereafter, provisions within a particular title are listed numerically.

TITLE 7. HUMAN HEALTH CARE AND SAFETY

D.C. CoDE § 7-131 (2016)

Regulations to prevent spread of communicable diseases.

(a) The Mayor may, upon the advice of the Director of the Department of Health and pursuant to
subchapter | of Chapter 5 of Title 2, issue rules to prevent and control the spread of communicable
diseases, environmentally or occupationally related diseases, and other diseases or medical conditions
that the Director of the Department of Health has advised should be monitored for epidemiological or
other public health reasons. These rules may include, but shall not necessarily be limited to:

(1) A list of reportable diseases and conditions;
(2) Reporting procedures; and

(3) Requirements and procedures for restriction of movement, isolation, and quarantine not
inconsistent with this subchapter.

(b) (1) Except as provided in paragraph (2) of this subsection, the Director of the Department of Health
shall use the records incident to the case of a disease or medical condition reported under this
subchapter for statistical and public health purposes only, and identifying information contained in these
records shall be disclosed only when essential to safeguard the physical health of others. No person
shall otherwise disclose or redisclose identifying information derived from these records unless:

(A) The person reported gives his or her prior written permission; or

(B) A court finds, upon clear and convincing evidence and after granting the person reported an
opportunity to contest the disclosure, that disclosure:

(i) Is essential to safeguard the physical health of others; or

(i) Would afford evidence probative of guilt or innocence in a criminal prosecution.

D.C. CODE § 7-132 (2016)

Definitions.

For the purposes of this subchapter, the term:

(1) "Affected with a communicable disease" means a person infected with a communicable disease or
exposed to a chemical or radiological agent who is capable of infecting others with the same disease or
chemical or radiological agent if permitted to move freely in the general public, or a person who, while
not infected with a communicable disease or exposed to a chemical or radiological agent, is a carrier of,
or contaminated with, an infectious disease or chemical or radiological agent and capable of infecting
others with the disease or chemical or radiological agent.
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(2) "Communicable disease" means any disease:

(A) Denominated a reportable disease pursuant to § 7-131, including any illness due to an
infectious agent or its toxic product that is transmitted:

(i) Directly or indirectly to a well person from an infected person, animal, or ectoparasite;
or

(i) Through the agency of an intermediate host or vector, or by exposure to chemical or
radiological agents within the immediate environment.

D.C. CODE § 7-133 (2016)

Persons believed to be carriers of communicable diseases — Order for removal.

(a) Whenever the Mayor, after consultation with the Director of the Department of Health, has probable
cause to believe that a person is affected with a communicable disease or is a carrier of a
communicable disease and that the person's presence in the general population is likely to cause death
or seriously impair the health of others, the Mayor may, by written order, direct the removal of that
person for the purpose of isolation, quarantine, or treatment. The order shall state a place of detention
within the District of Columbia or outside of the District of Columbia; provided, that any place of
detention outside the District of Columbia is under the supervision of the District of Columbia
government.

D.C. CODE § 7-134 (2016)

Persons believed to be carriers of communicable diseases — Detention; expiration of order;
continuation; hearing on detention; minors.

(a) A copy of the order provided for in § 7-133 shall be delivered to the person in charge of any place or
institution where a person or group of persons has been taken or detained, or, if the place of detention
is a residence, to any person of suitable age and discretion then present in the residence. The order
shall constitute the authority for detention until the order expires. The order shall expire within 24 hours
of its issuance unless a judge of the Superior Court of the District of Columbia continues its force and
effect for a longer period. The judge shall continue the force and effect of an order if the judge finds that
probable cause exists to believe that the detained person's presence in the general population is likely
to cause death or seriously impair the health of others.

(b) If a judge continues an order, any person or group of persons detained pursuant to the order may
petition for a hearing to determine whether the person or group of persons is affected with a
communicable disease, and, if the person or group of persons is affected with a communicable
disease, whether release of the person or group of persons into the general population is likely to cause
death or seriously impair the health of others. The hearing shall take place as soon as practicable, but
no later than 10 days after the court receives the petition.

D.C. CODE § 7-135 (2016)

Persons believed to be carriers of communicable diseases — Examination; diagnosis; detention for
quarantine; discharge; public hearing

(a) The Mayor shall cause to be conducted, by medical personnel designated by the Mayor, medical
examinations of all detained persons to determine whether any detained person is affected with a
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communicable disease and immediately discharge any person who is not affected with a communicable
disease. The diagnosis resulting from the examination shall be in writing and signed by the examining
physician. A copy of the signed diagnosis shall be retained by any person in charge of the place or
institution of detention, or, if the place of detention is a residence, by any person of suitable age and
discretion who resides there. A copy of the signed diagnosis also shall be given to the detained person
for whom the diagnosis was made. Another copy of the sighed diagnosis shall be transmitted to the
appropriate health official as designated by the Mayor.

(b) A person who has been diagnosed as being affected with a communicable disease may be detained
for as long as necessary to protect the public health. A person detained pursuant to this subsection
may at any time petition the Superior Court of the District of Columbia for a discharge hearing. A person
detained pursuant to this subsection who chooses to petition the Superior Court of the District of
Columbia for a discharge hearing shall be provided with counsel if the person detained cannot afford
counsel.

D.C. CODE § 7-136 (2016)

Persons believed to be carriers of communicable diseases — Leaving detention without discharge.

It shall be unlawful for a person detained in a place or institution pursuant to an order of the Mayor to
leave said place or institution unless discharged in the manner provided in § 7-134 or 7-135.

D.C. CoDE § 7-137 (2016)

Persons believed to be carriers of communicable diseases — Arrest.

(a) In aid of the powers vested in the Mayor to cause the removal to and detention in a place or
institution of a person who is affected or is believed, upon probable cause, to be affected with any
communicable disease or is or is believed, upon probable cause, to be a carrier of communicable
disease as provided in this subchapter, the Superior Court of the District of Columbia, or any judge
thereof, is authorized to issue a warrant for the arrest of such person and his removal to a place or
institution as defined in 8 7-133, which warrant shall be directed to the Chief of Police. When such
person has been removed to such place or institution under authority of a warrant issued pursuant to
this section, such person shall not be discharged from such place or institution except in the manner
provided in § 7-135.

(b) No such warrant of arrest and removal shall be issued except upon probable cause supported by
affidavit or affidavits particularly describing the person to be taken, which said affidavit or affidavits shall
set forth the facts tending to establish the grounds of the application or probable cause for believing
that they exist.

(d) The officer may break open any outer or inner door or window of a house, or any part of a house, or
anything therein, to execute the warrant, if, after notice of his authority and purpose, he is refused
admittance.

(e) A warrant must be returned to the Court within 10 days after its date; after the expiration of this time
the warrant, unless executed, is void.
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D.C. CODE 8 7-139 (2016)

Interference unlawful.

It shall be unlawful for any person knowingly to obstruct, resist, oppose, or interfere with any person
performing any duty or function under the authority of this subchapter or any rule or regulation
promulgated thereunder.

D.C. CODE § 7-140 (2016) **

Violation of 8§ 7-136, 8 7-138, § 7-139, or rules or regulations

Any person who willfully violates § 7-136, 7-138, or 7-139 or who willfully discloses, receives, uses, or
permits the use of information in violation of § 7-131(b) shall be guilty of a misdemeanor and, upon
conviction, subject to a fine not exceeding $ 5,000, imprisonment for not more than 90 days, or both.
Any person who willfully violates any rule or regulation issued pursuant to this subchapter shall be guilty
of a misdemeanor and, upon conviction, subject to a fine not exceeding $ 1,000, imprisonment for not
more than 30 days, or both. All prosecutions for violations of § 7-136, 7-138 or 7-139 or the rules and
regulations issued pursuant to this subchapter shall be in the Criminal Division of the Superior Court of
the District of Columbia, in the name of the District of Columbia upon information filed by the
Corporation Counsel of the District of Columbia or any of his assistants. The Court may impose
conditions upon any person found guilty under the aforesaid provisions and so long as such person
shall comply therewith to the satisfaction of the Court the imposition or execution of sentence may be
suspended for such period as the Court may direct; and the Court may at or before the expiration of
such period vacate such sentence or cause it to be executed. Conditions thus imposed by the Court
may include submission to medical and mental examination, diagnosis, and treatment by proper public
health and welfare authorities or by any licensed physician approved by the Court, and such other
terms and conditions as the Court may deem best for the protection of the community and the
punishment, control, and rehabilitation of the defendant.

D.C. CODE § 7-144 (2016)

Construction.

Each and every provision of this subchapter shall be constructed liberally in aid of the powers vested in
the public authorities looking to the protection of the public health, comfort, and welfare and not by way
of limitation.

Code of D.C. Municipal Regulations

TITLE 22. PUBLIC HEALTH AND MEDICINE

D.C. MUN. REGS. TIT. 22 8 201.5 (2016)

Communicable diseases.

The following diseases shall be considered communicable diseases and shall be reported in writing
within forty-eight (48) hours of diagnosis or the appearance of suspicious symptoms in the manner
indicated in § 200 of chapter 2 of this title.

(a) Human Immunodeficiency Virus (HIV) infection;
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(h) Hepatitis, infectious and serum;

(t) Venereal diseases, including chancroid, gonorrhea, granuloma inguinale, lympho-granuloma
venereum, and syphilis.

D.C. MUN. REGS. TIT. 22 8 210 (2016)

Investigations and Enforcement.

210.1 Upon receiving a report of the existence of a case or suspected case of a communicable
disease, or of a communicable disease contact or carrier, the Director shall make any investigation that
he or she deems necessary for the purpose of determining the source of infection and of determining if
the proper management and control measures are in effect.

210.2 In order to make an investigation under this section, the Director may enter upon and inspect any
public or private property in the District.

210.4 Any person having or suspected of having a communicable disease, or any person who is
suspected of being a communicable disease contact or carrier, shall, when directed by the Director,
submit to an examination for the purpose of determining the existence of a communicable disease.

210.5 A person suspected of having a communicable disease, or a person who is suspected of being a
communicable disease contact or carrier, shall submit specimens or permit the obtaining of authentic
specimens of body secretions, excretions, body fluids, and discharges for laboratory examinations,
when required by the Director. These specimens shall be authenticated, when required by the Director.

210.6 The Director may authorize or order a placard to be posted on the premises occupied by any
person affected with a communicable disease.

210.7 No placard authorized or ordered by the Director to be posted shall be mutilated, defaced,
obliterated, concealed, or removed, except by authorization of the Director.

210.8 The Director shall issue a Removal and Detention Order and take whatever further proceedings
may be required by sections 1 through 14 of the Act (D.C. Official Code 88 7-131 through 7-144)
(2001), whenever the Director has probable cause to believe that any person is affected with, or is a
carrier of, a communicable disease, and whenever the Director has probable cause to believe that that
person is likely to be dangerous to the life or health of any other person because of the following
reasons:

(a) Improper facilities or the lack of facilities for isolation; or

(b) Because of the person's non-cooperation or carelessness, including his or her refusal to
submit to examination or refusal to be properly treated or cared for, the person is likely to be a
danger to public health.

210.9 Each infected person, contact, or carrier shall comply with the instructions given him or her by the
physician or other person responsible for the control of a case of communicable disease.
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Florida

Analysis

People living with HIV (PLHIV) may face felony charges for failing to disclose

their status to sexual partners.

In Florida, a PLHIV may be prosecuted for not disclosing their HIV status to sexual partners. Itis a
third-degree felony, punishable by up to five years in prison and/or a $5,000 fine, if a PLHIV (1) knows
their HIV status, (2) has been informed that HIV may be transmitted through sexual intercourse,?** and
(3) has sexual intercourse®** with any other person without disclosing their HIV status.”® It is a first-
degree felony punishable by up to thirty years' imprisonment if there is a failure to disclose one’s HIV
status on multiple occasions.?*®

It is an affirmative defense if a person is aware of their sexual partner’s HIV status and consents to
engage in sexual conduct with that knowledge.?*’ It is not a defense to prosecution if protection, such
as a condom, was used during sex. Neither the intent to transmit HIV nor actual transmission is
required for prosecution.

The following cases illustrate prosecutions under this statute:

e In October 2016, a 64-year-old man was sentenced to three years in prison and two years’
probation after he pled guilty to failing to disclose his status to three sexual partners.?*®

e In August 2016, a 38-year-old man living with HIV was arrested and charged for allegedly not
disclosing his HIV status to a sexual partner who later tested positive for HIV.?*°

243 Florida law defines “sexual intercourse” as the “penetration of the female sex organ by the male sex organ, however slight,

emission of semen is not required. § 826.04 (statute on incest). Florida’s district courts of appeals are currently split on
whether the term “sexual intercourse” applies to sexual intercourse between people of the same sex. Compare State v.
Debaun, 2013 Fla. App. LEXIS 17238 (Fla. 3" Dist. Ct. App., Oct. 30, 2013) (holding that the legislative intent to deal with
sexually-transmitted HIV could not plausibly be construed to only apply to vaginal intercourse), and State v. D.C., 114 So.3d
440 (5th Dist. Ct. App., May 31, 2013) (claiming that the legislative intent to deal with sexually transmitted HIV intended to
broadly criminalize both heterosexual and homosexual sex), with L.A.P. v. State, 62 So.3d 693 (Fla. 2™ Dist. Ct. App., May 31,
2013) (finding that sexual intercourse as used in the statute meant exclusively sexual intercourse between a man and a
woman involving penile insertion in a vagina). There is no statutory indication that oral sex is considered “sexual intercourse.”
244 currently limited to penile-vaginal sex.

45 F LA, STAT. ANN. 8§ 775.082, 775.083, 384.24(2) (2016).

4% 1d. 88 384.34(5), 775.082 (2016).

7 1d. § 384.24(2) (2016).

248 Ex-bus driver pleads guilty to failing to disclose HIV status, News 4 JAX, Oct. 12, 2016, available at
http://www.news4jax.com/health/partner-of-man-accused-of-failing-to-disclose-hiv-infection-speaks-out.

49 Francesca Amiker, Man accused of knowingly transmitting HIV, News 4 JAX, Aug. 19, 2016, available at
http://www.news4jax.com/news/man-accused-of-knowingly-transmitting-hiv.
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¢ In May 2015, a 47-year-old man was arrested after he allegedly failed to disclose his HIV status
to sexual partner whom he met on Craigslist.”*

¢ In August 2014, a 52-year-old man living with HIV was arrested after allegedly not disclosing his
HIV status to a sexual partner, though condoms were always used during the course of the
sexual relationship. ***

¢ In August 2013, a man living with HIV was arrested for allegedly not disclosing his HIV status to
a sexual partner, who later tested positive for the virus.?*?

e In April 2013, a 46-year-old man living with HIV was charged with criminal transmission of HIV,
among other things, after kidnapping and raping a 10-year-old boy.?*®

e InJanuary 2013, two men living with HIV were arrested after allegedly engaging in unprotected
sex with a 16-year-old boy whom they met on Grindr without disclosing their status.*>*

e In December 2012, a 35-year-old man living with HIV was arrested after allegedly not disclosing
his HIV status to sexual partners.?®

o In September 2012, a 30-year-old man living with HIV was charged with attempted second-
degree murder and criminal transmission of HIV, among other things, for allegedly having sex
with a 15-year-old boy.?*® The boy later tested positive for HIV.?*’

¢ In May 2011, a man living with HIV was charged with criminal transmission of HIV after he
attempted to bite a deputy while being arrested for shoplifting.?*®

e In March 2011, a 47-year-old man living with HIV was charged with failing to disclose his status
to a sexual partner, among other things, for allegedly raping a 13-year-old boy he met through
Craigslist.?*

e In February 2010, a 45-year-old man living with HIV was charged with the first-degree felony of
unlawful acts related to HIV exposure after allegedly not disclosing his HIV status to his long-
term sexual partner.”®

20 PYarrison Barus, Police: Man did not tell partner of HIV status, News 4 JAX, May 5, 2015, available at

http://www.news4jax.com/news/florida/clay-county/police-man-did-not-tell-partner-of-hiv-status.

1 Jeff Weiner, HIV-positive man charged with having sex without alerting partner, ORLANDO SENTINEL, Aug. 6, 2014, available
at http://articles.orlandosentinel.com/2014-08-06/news/0s-hiv-sex-arrest-orange-county-inmate-20140806 1 hiv-positive-man-
state-prison-orange-county-jail.

%2 Fort Myers man arrested for knowingly spreading HIV, NBC-2 News, Aug. 19, 2013, available at http://www.nbc-
2.com/story/23174195/man-arrested-for-knowingly-spreading-hiv#.V45SCSMrJaQ.

23 Brian Hamacher, HIV-Positive Man Raped 10-Year-Old Boy: BSO, NBC 6 NEwS SOUTH FLORIDA, Apr. 4, 2013, available at
http://www.nbcmiami.com/news/HIV-Positive-Man-Raped-10-Year-Old-Boy-BS0O-201269651.html.

% Tonya Alanez, Pines men accused of sex with boy, not revealing HIV status, SUN SENTINEL, Jan. 17, 2013, available at
http://articles.sun-sentinel.com/2013-01-17/news/fl-men-accused-of-hiv-crime-20130117 1 hiv-status-catherine-hanssens-
grindr.

55 police: Man with HIV didn’t tell sex partners — Investigators looking for other possible victims, News 4 JAX, Jan. 2, 2012,
available at http://www.news4jax.com/news/local/police-man-with-hiv-didnt-tell-sex-partners.

26 Carli Teproff and Steve Rothaus, Man, 30, charged with attempted murder after boy, 15, contracts HIV after sex, Miami

HERALD, Sept. 7, 2012, available at http://www.miamiherald.com/2012/09/07/2989939/man-30-charged-with-attempted.html.
257
Id.

28 Danielle A. Alavarez, BSO accuses man with HIV of trying to bite deputy, Sun SENTINEL, May 31, 2011, available at

http://articles.sun-sentinel.com/2011-05-31/health/fl-home-depot-hiv-20110531 1 hiv-bso-deputy; see also Jamerson v. State,
77 So. 3d 737 (Fla. Dist. Ct. App. 2011) (affirming aggravated battery conviction — which requires intentionally or knowingly
causing great bodily harm, permanent disability, or permanent disfigurement, or use of a deadly weapon — for defendant who
bit a law enforcement officer while knowing he had HIV.

29 Rene Stutzman, Judge orders Craigslist sex offender held on $150,000 bail, ORLANDO SENTINEL, Mar. 14, 2011, available at
http://articles.orlandosentinel.com/2011-03-14/news/os-craigslist-sex-offender-20110314 1 casselberry-boy-craigslist-arrest-

report.
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¢ In August 2009, a 39-year-old woman living with HIV was arrested after she allegedly had
unprotected sex with a man and lied about her HIV status.?*

e In May 2009, a woman living with HIV was arrested for allegedly not disclosing her HIV status to
multiple sexual partners.?®? She was charged separately for each sexual encounter with each
sexual partner.?®®

e In 2008, a 27-year-old woman living with HIV was sentenced to five years’ imprisonment after
biting a police officer during an arrest for a charge that was later dropped.?** She was diagnosed
with cancer four months into her sentence, and, following a public campaign, she was granted a
conditional release by the Florida Parole Commission, allowing her to die at home.*®®

Donation of blood, organs, or other human tissues to others is a third-degree

felony.

PLHIV in Florida should be aware that they may receive up to five years in prison and/or a $5,000 fine if
they know their HIV status and donate blood, plasma, organs, skin, or human tissues.?®® It is a defense
if the person has not been informed that HIV can be transmitted through human blood, plasma, organ,
and tissue donations.”®’ Neither the intent to transmit HIV nor actual transmission of the virus is
required for prosecution.

Engaging in prostitution with knowledge of one’s HIV status is a felony.

Up to five years imprisonment and/or a $5,000 fine can be imposed upon conviction if an individual (1)
has tested positive for HIV, (2) been informed that HIV can be transmitted through sexual activity, and
(3) commits prostitution, offers to commit prostitution, or procures another for prostitution by engaging
in sexual activity in a manner likely to transmit HIV.?®®

Neither the intent to transmit HIV, actual transmission of HIV, nor engaging in activities known to
transmit HIV is required for prosecution.

0 Katie Thomas, Equestrian Charged with H.1.V.-Related Offenses, N.Y TIMES, Apr. 11, 2010, available at
http://www.nytimes.com/2010/04/12/sports/12hiv.html?pagewanted=all& r=0.

%51 HIV positive woman arrested, OcaLA STARBANNER, Aug. 14, 2009, available at
http://www.ocala.com/article/20090814/ARTICLES/908149971.

%2 Js: Florida Woman Accused of HIV Exposure, HIV JusTice NETWORK, May 9, 2009, available at

http://www.hivjustice.net/case/us-florida-woman-accused-of-hiv-exposure/.
263
Id.

24 HIv-Positive Woman Released from Prison Dies at Home, CBS Miawmi, Feb. 1, 2011, available at

http://miami.cbslocal.com/2011/02/01/hiv-positive-woman-released-from-prison-dies-at-home/.
265

Id.
266 | A, STAT. ANN. 8§ 381.0041(11)(b), 775.082(3)(€), 775.083(1)(c) (2016).

27 § 381.0041(11)(b) (2016) (stating “[alny person who has human immunodeficiency virus infection, who knows he or she is
infected with human immunodeficiency virus, and who has been informed that he or she may communicate this disease by
donating blood, plasma, organs, skin, or other human tissue . . . . (emphasis added)).

268 8§ 796.08(5), 775.082(3)(e), 775.083(1)(c) (2016).
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Florida defines “prostitution” as “the giving or receiving of the body for sexual activity for hire . . .”?%

Much of what Florida defines as “sexual activity” carries zero, or very low, HIV transmission risk,
including: oral penetration by the sexual organ of another, anal or vaginal penetration of another by any
object other than the sexual organ of another, and the handling or fondling of the sexual organ of
another for the purpose of masturbation.?”® Under this statute, sex workers can face penalties for
conduct that poses absolutely no risk of exposing another to HIV. In HIV exposure cases involving
prostitution, disclosure of HIV status is not a defense, whether condoms or other forms of protection
were used is not a consideration, and ejaculation or the exchange of bodily fluids known to transmit HIV
is not required for prosecution.?”*

Prosecutions of PLHIV engaged in sex work in Florida include:

¢ In August 2009, a 32-year-old PLHIV engaged in sex work was arrested under Florida’s criminal
exposure prostitution statute after allegedly offering to perform a sexual act on an undercover
officer for $20.2"

¢ InJune 2013, a 19-year-old PLHIV engaged in sex work was arrested after allegedly offering to
perform a sex act on an undercover police officer.””® She was charged with offering to commit
prostitution and criminal transmission of HIV.?"*

e In February 2012, a 36-year-old woman living with HIV was arrested during an undercover
prostitution sting.?’> She was charged with failing to disclose her HIV status to her sexual
partners.?’®

Prosecution under this statute is also possible if a PLHIV “procures” another for prostitution by
engaging in sexual activity in a “manner likely to transmit” HIV.?"" At least one case in Florida suggests
that “procurement” goes beyond mere solicitation and that it instead requires bringing about the result
sought by the initial solicitation, such as obtaining someone to provide sexual services to a third party
(i.e., a pimp).>”® The meaning of “likely to transmit HIV” is not defined. If “likely” is construed to mean
more probable than not, few if any sexual activities would be likely to transmit HIV.?”® However, the
criminal transmission of HIV, which includes both prostitution provisions as enumerated offenses,

26% & 796.07(1)(a) (2016).

7% 1d. § 796.07(1)(d) (2016).

27! 88 796.08(5), 775.082(3)(e), 775.083(1)(c) (2016).

272 HIv-Positive Florida Woman Arrested on Prostitution Charges for Third Time, POZ, Aug. 24, 2009, available at
http://www.poz.com/articles/prostitution_charge hiv_florida 1_17141.shtml.

213 pojice: Nebraska Avenue prostitute didn’t disclose HIV, TampPA BAY TIMES, June 30, 2013, available at

http://www.tampabay.com/news/publicsafety/crime/police-nebraska-avenue-prostitute-didnt-disclose-hiv/2129361.
274
Id.

275Cops: Woman hooking with HIV, arrested, WPTV NBC5 WEST PALM BEACH, Feb. 8, 2012, available at
http://www.clipsyndicate.com/video/play/3258487.

276 Id.

" FLA. STAT. ANN. § 796.08(5) (2016).

%8 See generally Register v. State, 715 So. 2d 274, 276 (Fla. Dist. Ct. App. 1998) (comparing the meanings of “solicitation”
and “procurement” under a statute criminalizing procurement of a minor for prostitution).

2% Carol L. Galletly & Steven D. Pinkerton, Toward Rational Criminal HIV Exposure Laws, 32 J.L. MeD. & ETHics 327, 330
(2004).
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applies strict liability for second- or subsequent- defendants who test positive for HIV and who are
convicted or plead no contest or guilty to the underlying offense.?®

Prosecution for HIV exposure in Florida has occurred under general criminal

laws.

In at least one Florida case, HIV was considered a deadly weapon for prosecution under general
criminal laws. In August 2009, a 35-year-old man living with HIV in Florida was charged with attempted
murder when he allegedly yelled that he had HIV and threatened to kill a police officer before biting him
in the shin and leaving a permanent bruise.”®* He was convicted of the lesser included offense of
aggravated battery on a law enforcement officer and sentenced to fifteen years in prison, the maximum
possible sentence.?® The officer did not test positive for HIV.?® The crime of aggravated battery
requires that a person intentionally and knowingly cause great bodily harm or use a deadly weapon.?*

During the trial, the Florida prosecutor told the jury that the police officer had to avoid intimate “contact
with his wife or children for fear he could severely affect them,” for eight months before he was cleared
by doctors as being HIV negative.”® The prosecutor’s statement ignores the fact that the CDC has
concluded there exists only a negligible risk of HIV infection from a bite.?*® The scientific and factual
misrepresentations created by criminal HIV exposure laws and the prosecution of PLHIV only increase
the risk that PLHIV may be prosecuted for conduct that cannot transmit HIV.

PLHIV may face additional felony penalties for committing or attempting to

commit an identified crime(s) after a previous conviction for a similar offense.
PLHIV who commit one of the crimes enumerated by statute after a previous conviction for a statutorily
enumerated offense can face additional felony charges. Under Florida law, an individual must be tested
for HIV if they are convicted of, plead guilty to, or plead no contest to, an offense or attempted offense
involving the transmission of bodily fluids (i.e., the sex-based or assault/battery offenses noted in the
statute).?®” If an individual tests positive for HIV, knows of their HIV status, and commits another such
offense involving the transmission of bodily fluids, they are guilty of an additional felony, punishable by
up to five years in prison and/or a $5,000 fine.?®® Although this statute is labeled a “criminal
transmission” law, actual transmission of HIV is not required.?®°

280 £ A, STAT. ANN. § 775.0877(1)(M), (2), (3) (2016).

8 Jamerson v. State, 77 So. 3d 737 (Fla. Dist. Ct. App. 2011) (review subsequently denied by the Supreme Court of Florida
in Jamerson v. State, 103 So. 3d 140 (Fla. 2012)).

%82 19.; FLA. STAT. ANN. §§ 784.045, 775.082(3)(d) (2016).

23 1 |v-Positive Miami Man Sentenced 15 Years for Biting Police Officer, POZ, August 31, 2009, available at
https://www.poz.com/article/miami-bite-officer-hiv-17196-3690.

284 | A, STAT. ANN. §§ 784.045, 775.082(3)(d) (2016).

25 Jamerson, 77 So. 3d at 738; Miami Man Gets 15 Years in Prison for Biting Cop, HIV JusTice NETWORK, Aug. 17, 2009,
available at http://www.hivjustice.net/news/us-miami-man-gets-15-years-in-prison-for-biting-cop/.

28 CTR. FOR DISEASE CONTROL & PREVENTION, HIV Risk Behaviors, Estimated Per-Act Probability of Acquiring HIV from an
Infected Source, by Exposure Act, (July 1, 2014) available at http://www.cdc.gov/hiv/policies/law/risk.html (last visited July 20,
2016).

%87 FLA. STAT. ANN. § 775.0877 (2016).
*%8 8§ 775.0877(3), 775.082, 775.083 (2016).
280 § 775.0877(5) (2016).
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Felonies that may trigger additional penalties under this statute include:

e Sexual battery

e Incest

o Lewd or lascivious offenses committed upon or in the presence of any person less than 16
years of age

e Assault or aggravated assault

e Battery or aggravated battery

e Child abuse or aggravated child abuse

¢ Abuse or aggravated abuse of any elderly person or disabled adult

o Sexual performance by a person less than 18 years of age

e Prostitution

¢ Donation of blood, plasma, organs, skin, or other human tissue

e Human trafficking.”*°

It is an affirmative defense to prosecution under this statute if the person exposed knew that the
offender was infected with HIV, knew that the action being taken could result in transmission of the HIV
infection, and voluntarily consented to the action.”*

Although the statute enumerates several underlying offenses, the authors are only aware of this law
applying in prosecutions of sex workers, despite the fact that there is a separate HIV-specific
prostitution statute. Such prosecutions include:

e In May 2012, a 41-year-old woman living with HIV was charged with felony prostitution and
criminal transmission of HIV.??

e In 2007, a sex worker was charged with criminal transmission of HIV for offering oral sex to an
undercover police officer.?*®

Florida courts have also imposed sentencing enhancements based on HIV

status.

Early in the epidemic, Florida courts imposed sentence enhancements based on a person’s HIV status.
The cases noted here are from the late 1980s and mid-1990s, and there are no recent cases, to the
authors’ knowledge, demonstrating that Florida courts continue to apply sentence enhancements based
on HIV status. The following cases are included as a comprehensive review of Florida’s approach to
HIV criminalization, but are not necessarily reflective of current trends in criminal sentencing in Florida.

In Morrison v. State, the defendant was convicted of aggravated battery and was sentenced to ten
years’ imprisonment and ten years of parole.”** The trial court justified its departure from the sentencing

290 8§ 775.0877(1)(a)-(n) (2016).

%1 § 775.0877(6) (2016).

292 Manatee Sheriff: Prostitute transmitted HIV, HERALD-TRIBUNE, May 27, 2012, available at
http://www.heraldtribune.com/article/20120527/BREAKING/120529620/2071/NEW S?Title=Manatee-Sheriff-Prostitute-
transmitted-HIV.

298 Michael Scarcella, Woman Charged With Exposing Men to HIV, TamPA Bay TIMES, Oct. 10. 2007, available at
http://www.tbo.com/news/breaking-news/2007/oct/10/woman-charged-exposing-men-hiv-ar-177190/.
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guidelines because in the course of the robbery the defendant bit a 90-year-old man to the bone who
later tested positive for HIV.?* Confirming the lower court’s sentencing, the court of appeals held that
the departure was justified due to the nature of the crime and that HIV could give rise to AIDS, a “fatal
disease.”**°

One Florida case held a defendant’s sentence could be enhanced even if there was no proof that he
knew his HIV status at the time of the crime. In Cooper v. State, the defendant was convicted of
aggravated battery, solicitation, and sexual battery and sentenced to thirty years’ imprisonment and ten
years’ probation, reflecting an upward departure from the sentencing guidelines.?*” Four days prior to
trial, the defendant received test results that showed he had tested positive for HIV.?*® Though the jury
never received this information, the sentencing judge found that the defendant’s total disregard of the
likelihood that the complainant would be exposed to HIV through the sexual contact supported an
enhanced sentence.?®® On appeal, the court agreed with the sentencing, holding that “[b]ecause of his
lifestyle, [the defendant] knew or should have known that he had been exposed to the AIDS virus and
that by sexual battery upon his victim there was a strong likelihood that the victim would be exposed to
AIDS.”® By “lifestyle” the court was referring to the fact that the defendant had been an “admitted
homosexual for years.”*** There was no evidence presented that showed the defendant knew of his
HIV status at the time of the assault and, in fact, had only tested positive immediately before trial.>*
This opinion rests on the assumption that gay men should know they have been exposed to HIV even if
they have not tested positive.

In Brooks v. State, a judge sentenced a sex worker convicted of theft to a sentence above the state
sentencing guidelines because she had AIDS, despite the fact that the crime had nothing to do with her
HIV status.>* On appeal, the sentence was reversed because the court found that her HIV status was
in no way relevant to the crime.>*

The Florida Department of Health may quarantine or isolate people living with
HIV or another STD.
The State Department of Health may petition a court to hospitalize or isolate persons in order to prevent

the spread of sexually transmitted disease,**® including HIV.>*®® Some procedural safeguards are in
place, such as the requirement that quarantine or isolation be the least restrictive means necessary to

294 673 S0.2d 953, 954 (Fla. Dist. Ct. App. 1996).
295
Id.

296
Id.

297 539 So. 2d 508, 509-10 (Fla. Dist. Ct. App. 1989).

2% 14, at 510.
299 |d

300 14, at 511.

%% 1d. at 512.
302 :
See generally id.
393 519 S0.2d 1156, 1156 (Fla. Dist. Ct. App. 1988).
304
Id.
305 £l A, STAT. ANN. § 384.23 (2016); See also FLA. AbMIN COoDE 1. 64D-3.038 (2016)
39 £ A. ADMIN CODE 1. 64D-3.028 (23) (20186).
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accomplish prevention of transmission, written notification at least 72 hours before a hearing, and
certain other rights, including the right to legal representation.**’

Important note: While we have made an effort to ensure that this information is current, the law is always
changing and we cannot guarantee the accuracy of the information provided. This information may or may not be
applicable to your specific situation and, as such, it should not be used as a substitute for legal advice.

307 FLA. STAT. ANN. § 384.28 (2016).
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Code of Florida

Note: Provisions imposing punitive restrictions or listing criminal sentences are denoted with ** and are generally
listed first. Thereafter, provisions within a particular title are listed numerically.

TITLE XLVI, CRIMES

FLA. STAT. ANN. 8 775.0877 (2016) **

Criminal transmission of HIV; procedures; penalties

(2) In any case in which a person has been convicted of or has pled nolo contendere or guilty to,
regardless of whether adjudication is withheld, any of the following offenses, or the attempt thereof,
which offense or attempted offense involves the transmission of body fluids from one person to another:

(a) Section 794.011, relating to sexual battery;
(b) Section 826.04, relating to incest;

(c) Section 800.04, relating to lewd or lascivious offenses committed upon or in the presence of
persons less than 16 years of age;

(d) Sections 784.011, 784.07(2)(a), and 784.08(2)(d), relating to assault;

(e) Sections 784.021, 784.07(2)(c), and 784.08(2)(b), relating to aggravated assault;

(f) Sections 784.03, 784.07(2)(b), and 784.08(2)(c), relating to battery;

(g) Sections 784.045, 784.07(2)(d), and 784.08(2)(a), relating to aggravated battery;

(h) Section 827.03(2)(c), relating to child abuse;

(i) Section 827.03(2)(a), relating to aggravated child abuse;

() Section 825.102(1), relating to abuse of an elderly person or disabled adult;

(k) Section 825.102(2), relating to aggravated abuse of an elderly person or disabled adult;
() Section 827.071, relating to sexual performance by person less than 18 years of age;
(m) Sections 796.07 and 796.08, relating to prostitution;

(n) Section 381.0041(11)(b), relating to donation of blood, plasma, organs, skin, or other human
tissue; or

(o) Sections 787.06(3)(b), (d), (), and (g), relating to human trafficking,

the court shall order the offender to undergo HIV testing, to be performed under the direction of the
Department of Health in accordance with s. 381.004, unless the offender has undergone HIV testing
voluntarily or pursuant to procedures established in s. 381.004(2)(h)6. or s. 951.27, or any other
applicable law or rule providing for HIV testing of criminal offenders or inmates, subsequent to her or
his arrest for an offense enumerated in paragraphs (a)-(n) for which she or he was convicted or to
which she or he pled nolo contendere or guilty. The results of an HIV test performed on an offender
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pursuant to this subsection are not admissible in any criminal proceeding arising out of the alleged
offense.

(2) The results of the HIV test must be disclosed under the direction of the Department of Health, to the
offender who has been convicted of or pled nolo contendere or guilty to an offense specified in
subsection (1), the public health agency of the county in which the conviction occurred and, if different,
the county of residence of the offender, and, upon request pursuant to s. 960.003, to the victim or the
victim’s legal guardian, or the parent or legal guardian of the victim if the victim is a minor.

(3) An offender who has undergone HIV testing pursuant to subsection (1), and to whom positive test
results have been disclosed pursuant to subsection (2), who commits a second or subsequent offense
enumerated in paragraphs (1)(a)-(n), commits criminal transmission of HIV, a felony of the third degree,
punishable as provided in s. 775.082, s. 775.083, or s. 775.084. A person may be convicted and
sentenced separately for a violation of this subsection and for the underlying crime enumerated in
paragraphs (1)(a)-(n).

(4) An offender may challenge the positive results of an HIV test performed pursuant to this section and
may introduce results of a backup test performed at her or his own expense.

(5) Nothing in this section requires that an HIV infection have occurred in order for an offender to have
committed criminal transmission of HIV.

(6) For an alleged violation of any offense enumerated in paragraphs (1)(a)-(n) for which the consent of
the victim may be raised as a defense in a criminal prosecution, it is an affirmative defense to a charge
of violating this section that the person exposed knew that the offender was infected with HIV, knew
that the action being taken could result in transmission of the HIV infection, and consented to the action
voluntarily with that knowledge.

FLA. STAT. ANN. 8 775.082 (2016) **

Penalties; applicability of sentencing structures; mandatory minimum sentences for certain reoffenders
previously released from prison

(3) A person who has been convicted of any other designated felony may be punished as follows:

(b)For a felony of the first degree, by a term of imprisonment not exceeding 30 years or, when
specifically provided by statute, by imprisonment for a term of years not exceeding life
imprisonment.

(e) For a felony of the third degree, by a term of imprisonment not exceeding 5 years.
(4) A person who has been convicted of a designated misdemeanor may be sentenced as follows:

(a) for a misdemeanor of the first degree, by a definite term of imprisonment not exceeding 1
year

FLA. STAT. ANN. 8 775.083 (2016) **

Fines

(1) A person who has been convicted of an offense other than a capital felony may be sentenced to pay
a fine in addition to any punishment described in s. 775.082; when specifically authorized by statute, he
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or she may be sentenced to pay a fine in lieu of any punishment described in s. 775.082. A person who
has been convicted of a noncriminal violation may be sentenced to pay a fine. Fines for designated
crimes and for noncriminal violations shall not exceed:

(b) $10,000, when the conviction is of a felony of the first or second degree.
(c) $5,000, when the conviction of a felony is of the third degree.

(d) $1,000, when the conviction is of a misdemeanor of the first degree.

FLA. STAT. ANN. § 796.08 (2016) **

Screening for HIV and sexually transmissible diseases; providing penalties
1)

(a) For the purposes of this section, "sexually transmissible disease" means a bacterial, viral,
fungal, or parasitic disease, determined by rule of the Department of Health to be sexually
transmissible, a threat to the public health and welfare, and a disease for which a legitimate
public interest is served by providing for regulation and treatment.

(b) In considering which diseases are designated as sexually transmissible diseases, the
Department of Health shall consider such diseases as chancroid, gonorrhea, granuloma
inguinale, lymphogranuloma venereum, genital herpes simplex, chlamydia, nongonococcal
urethritis (NGU), pelvic inflammatory disease (PID)/acute salpingitis, syphilis, and human
immunodeficiency virus infection for designation and shall consider the recommendations and
classifications of the Centers for Disease Control and Prevention and other nationally
recognized authorities. Not all diseases that are sexually transmissible need be designated for
purposes of this section.

(4) A person who commits prostitution or procures another for prostitution and who, prior to the
commission of such crime, had tested positive for a sexually transmissible disease other than human
immunodeficiency virus infection and knew or had been informed that he or she had tested positive for
such sexually transmissible disease and could possibly communicate such disease to another person
through sexual activity commits a misdemeanor of the first degree, punishable as provided in s.
775.082 or s. 775.083. A person may be convicted and sentenced separately for a violation of this
subsection and for the underlying crime of prostitution or procurement of prostitution.

(5) A person who:
(a) Commits or offers to commit prostitution; or

(b) Procures another for prostitution by engaging in sexual activity in a manner likely to transmit
the human immunodeficiency virus,

and who, prior to the commission of such crime, had tested positive for human immunodeficiency virus
and knew or had been informed that he or she had tested positive for human immunodeficiency virus
and could possibly communicate such disease to another person through sexual activity commits
criminal transmission of HIV, a felony of the third degree, punishable as provided in s. 775.082, s.
775.083, or s. 775.084. A person may be convicted and sentenced separately for a violation of this
subsection and for the underlying crime of prostitution or procurement of prostitution.
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TITLE XXIX, PUBLIC HEALTH

FLA. STAT. ANN. 8381.0041 (2016)
HIV Testing

(1) Definitions. — As used in this section:
(f) “Significant exposure” means:
1. Exposure to blood or body fluids through needlestick, instruments, or sharps;

2. Exposure of mucous membranes to visible blood or body fluids to which universal
precautions apply according to the National Centers for Disease Control and Prevention,
including, without limitations, the following body fluids:

a. Blood.

b. Semen.

c. Vaginal secretions.

d. Cerebrospinal fluid (CSF).
e. Synovial fluid.

f. Pleural fluid.

g. Peritoneal fluid.

h. Pericardial fluid.

i. Amniotic fluid.

j. Laboratory specimens that contain HIV (e.g., suspensions of concentrated
virus); or

3. Exposure of skin to visible blood or body fluids, especially when the exposed skin is
chapped, abraded, or afflicted with dermatitis or the contact is prolonged or involving an
extensive area.

(2) Human immunodeficiency virus testing; informed consent; results; counseling; confidentiality.
(a) Before performing an HIV test:

1. In a health care setting, the person to be tested shall be notified orally or in writing that
the test is planned and that he or she has the right to decline the test. If the person to be
tested declines the test, such decision shall be documented in the medical record. A
person who has signed a general consent form for medical care is not required to sign or
otherwise provide a separate consent for an HIV test during the period in which the
general consent form is in effect.

2. In a nonhealth care setting, a provider shall obtain the informed consent of the person
upon whom the test is to be performed. Informed consent shall be preceded by an
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explanation of the right to confidential treatment of information identifying the subject of
the test and the results of the test as provided by law.

The test subject shall also be informed that a positive HIV test result will be reported to
the county health department with sufficient information to identify the test subject and of
the availability and location of sites at which anonymous testing is performed. As
required in paragraph (3)(c), each county health department shall maintain a list of sites
at which anonymous testing is performed, including the locations, telephone numbers,
and hours of operation of the sites.

(e) Except as provided in this section, the identity of any person upon whom a test has been
performed and test results are confidential and exempt from the provisions of s. 119.07(1). No
person who has obtained or has knowledge of a test result pursuant to this section may disclose
or be compelled to disclose the identity of any person upon whom a test is performed, or the
results of such a test in a manner which permits identification of the subject of the test, except to
the following persons:

9. A person allowed access by a court order which is issued in compliance with the
following provisions:

a. No court of this state shall issue such order unless the court finds that the
person seeking the test results has demonstrated a compelling need for the test
results which cannot be accommodated by other means. In assessing compelling
need, the court shall weigh the need for disclosure against the privacy interest of
the test subject and the public interest which may be disserved by disclosure
which deters blood, organ, and semen donation and future human
immunodeficiency virus-related testing or which may lead to discrimination. This
paragraph shall not apply to blood bank donor records.

b. Pleadings pertaining to disclosure of test results shall substitute a pseudonym
for the true name of the subject of the test. The disclosure to the parties of the
subject's true name shall be communicated confidentially in documents not filed
with the court.

c. Before granting any such order, the court shall provide the individual whose
test result is in question with notice and a reasonable opportunity to participate in
the proceedings if he or she is not already a party.

d. Court proceedings as to disclosure of test results shall be conducted in
camera, unless the subject of the test agrees to a hearing in open court or unless
the court determines that a public hearing is necessary to the public interest and
the proper administration of justice.

e. Upon the issuance of an order to disclose test results, the court shall impose
appropriate safeguards against unauthorized disclosure which shall specify the
persons who may have access to the information, the purposes for which the
information shall be used, and appropriate prohibitions on future disclosure.

(h) Paragraph (a) does not apply:
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1. When testing for sexually transmissible diseases is required by state or federal law, or
by rule, including the following situations

a. HIV testing pursuant to s._796.08 of persons convicted of prostitution or of
procuring another to commit prostitution.

7. If an HIV test is mandated by court order.

FLA. STAT. ANN. §381.0041(11)(B) (2016)

Donation and transfer of human tissue; testing requirements

(11)(b) Any person who has human immunodeficiency virus infection, who knows he or she is infected
with human immunodeficiency virus, and who has been informed that he or she may communicate this
disease by donating blood, plasma, organs, skin, or other human tissue who donates blood, plasma,
organs, skin, or other human tissue is guilty of a felony of the third degree, punishable as provided in s.
775.082, s. 775.083, or s. 775.084

FLA. STAT. ANN. § 384.23 (2016)

Definitions

(1) “Department” means the Department of Health

(3) “Sexually transmissible disease” means a bacterial, viral, fungal, or parasitic disease determined by
rule of the department to be sexually transmissible, to be a threat to the public health and welfare, and
to be a disease for which a legitimate public interest will be served by providing for prevention,
elimination, control, and treatment. The department must, by rule, determine which diseases are to be
designated as sexually transmissible diseases and shall consider the recommendations and
classifications of the Centers for Disease Control and Prevention and other nationally recognized
medical authorities in that determination. Not all diseases that are sexually transmissible need be
designated for the purposes of this act.

FLA. STAT. ANN. 8 384.24 (2016) **

Unlawful acts

(1) It is unlawful for any person who has chancroid, gonorrhea, granuloma inguinale, lymphogranuloma
venereum, genital herpes simplex, chlamydia, nhongonococcal urethritis (NGU), pelvic inflammatory
disease (PID)/acute salpingitis, or syphilis, when such person knows he or she is infected with one or
more of these diseases and when such person has been informed that he or she may communicate
this disease to another person through sexual intercourse, to have sexual intercourse with any other
person, unless such other person has been informed of the presence of the sexually transmissible
disease and has consented to the sexual intercourse.

(2) It is unlawful for any person who has human immunodeficiency virus infection, when such person
knows he or she is infected with this disease and when such person has been informed that he or she
may communicate this disease to another person through sexual intercourse, to have sexual
intercourse with any other person, unless such other person has been informed of the presence of the
sexually transmissible disease and has consented to the sexual intercourse.
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FLA. STAT. ANN. §384.28 (2016)

Hospitalization, placement, and residential isolation.

(1) Subject to the provisions of subsections (2) and (3), the department may petition the circuit court to
order a person to be isolated, hospitalized, placed in another health care or residential facility, or
isolated from the general public in his or her own or another’s residence, or a place to be made off
limits to the public as a result of the probable spread of a sexually transmissible disease, until such time
as the condition can be corrected or the threat to the public’s health eliminated or reduced in such a
manner that a substantial threat to the public’s health no longer exists.

(2) No person may be ordered to be isolated, hospitalized, placed in another health care or residential
facility, or isolated from the public in his or her own or another’s residence, and no place may be
ordered to be made off limits, except upon the order of a court of competent jurisdiction and upon proof:

(a) By the department by clear and convincing evidence that the public’s health and welfare are
significantly endangered by a person with a sexually transmissible disease or by a place where
there is a significant amount of sexual activity likely to spread a sexually transmissible disease;

(b) That the person with the sexually transmissible disease has been counseled about the
disease, about the significant threat the disease poses to other members of the public, and
about methods to minimize the risk to the public and despite such counseling indicates an intent
to expose the public to infection from the sexually transmissible disease; and

(c) That all other reasonable means of correcting the problem have been exhausted and no less
restrictive alternative exists.

(3) No person may be ordered to be hospitalized, placed in another health care or residential facility, or
isolated in his or her own or another’s residence by a court unless:

(a) A hearing has been held of which the person has received at least 72 hours’ prior written
notification and unless the person has received a list of the proposed actions to be taken and
the reasons for each one.

(b) The person has the right to attend the hearing, to cross-examine witnesses, and to present
evidence.

(c) The person has a right to an attorney to represent him or her, and to have an attorney
appointed on the person’s behalf if he or she cannot afford one.

FLA. STAT. ANN. 8384.34 (2016) **

Penalties

(1) Any person who violates the provisions of s. 384.24(1) commits a misdemeanor of the first degree,
punishable as provided in s. 775.082 or s. 775.083

(4) Any person who violates the provisions of the department’s rules pertaining to sexually
transmissible diseases may be punished by a fine not to exceed $500 for each violation. Any penalties
enforced under this subsection shall be in addition to other penalties provided by this chapter. The
department may enforce this section and adopt rules necessary to administer this section.
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(5) Any person who violates s. 384.24(2) commits a felony of the third degree, punishable as provided
ins. 775.082, s. 775.083, or s. 775.084. Any person who commits multiple violations of s.

384.24(2) commits a felony of the first degree, punishable as provided in s. 775.082, s. 775.083, or s.
775.084.

FLA. STAT. ANN. §395.3025 (2016)

Patient and personnel records; copies; examination

(4) Patient records are confidential and must not be disclosed without the consent of the patient or his
or her legal representative, but appropriate disclosure may be made without such consent to:

(d) In any civil or criminal action, unless otherwise prohibited by law, upon the issuance of a
subpoena from a court of competent jurisdiction and proper notice by the party seeking such
records to the patient or his or her legal representative.

Florida Administrative Code

TITLE 64, DEPARTMENT OF HEALTH

FLA. ADMIN. CODE R. 64D-3.028 (2016)

Definitions

When used in Chapter 64D-3, F.A.C., the following terms shall mean:
(23) "Sexually Transmissible Disease" - Acquired Immune Deficiency Syndrome (AIDS),
Chancroid, Chlamydia trachomatis, Gonorrhea, Granuloma Inguinale, Hepatitis A through D,

Herpes simplex virus (HSV), Human immunodeficiency virus Infection (HIV), Human
papillomavirus (HPV), Lymphogranuloma Venereum (LGV), and Syphilis.

FLA. ADMIN. CODE R. 64D-3.038 (2016)

Quarantine Orders and Requirements

(1) Quarantine orders shall be issued by the State Health Officer, or the county health department
director or administrator, or their designee in writing; include an expiration date or specify condition(s)
for ending of quarantine; and restrict or compel movement and actions by or regarding persons,
animals or premises consistent with the protection of public health and accepted health practices
except as otherwise governed by subsection (6).

(2) For the purpose of orders regarding quarantine, the term "actions" encompasses isolation, closure
of premises, testing, destruction, disinfection, treatment, protocols during movement and preventive
treatment, including immunization.
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Georgia

Analysis

HIV status must be disclosed to sexual partners to avoid criminal penalties.
Georgia’s HIV exposure statute targets people living with HIV (PLHIV) who do not disclose their HIV
status prior to engaging in anal, oral, and/or penile-vaginal sex with another person.>*® A violation of this
statute results in felony penalties of up to ten years’ imprisonment.** Neither the intent to transmit HIV
nor the actual transmission of HIV is required for prosecution.

Disclosure of one’s HIV status is the only affirmative defense to prosecution. A defendant’s viral load is
not a consideration, and it is no defense if protection, such as a condom, was used during sexual
activity. Despite the, at most, remote risk of HIV transmission from oral sex, such sexual activity falls
within the statute’s scope of liability.*°

Disclosure, the only defense to prosecution, can be difficult to prove because it normally involves
reliance on the conflicting testimony of one person versus another. In a 2008 case, a woman living with
HIV was convicted of reckless conduct when she allegedly engaged in unprotected sexual intercourse
without disclosing her HIV status.*'! Two witnesses testified that the defendant’s sexual partner was
aware of her HIV status, and the defendant herself testified that her sexual partner knew her HIV status
because it had been published on the front page of a local newspaper.®'? Nevertheless, the defendant
was found guilty and sentenced to eight years’ imprisonment and two years probation.**?

In a January 2009 case, a 38-year-old man living with HIV was sentenced to two years’ imprisonment
and eight years’ probation after pleading guilty to reckless conduct by an HIV-infected person for having
sex with a woman without disclosing his status.*'* The first day they met and had sex, the man and his
partner—who later tested negative for HIV—went to the defendant’s home at a housing center for
PLHIV.**®> Nonetheless, the fact that the defendant was staying at a home solely for PLHIV was not

%98 Ga. CoDE ANN. § 16-5-60(c) (2016).
309 Id

%10 See CTR. FOR DISEASE CONTROL & PREVENTION, Oral Sex and HIV Risk, (July 8, 2016) available at

http://www.cdc.gov/hiv/risk/oralsex.html (last visited Aug. 1, 2016) (“There is little to no risk of getting or transmitting HIV from
oral sex. . . Oral sex involves using the mouth to stimulate the penis (fellatio), vagina (cunnilingus), or anus (anilingus).”).

1 Ginn v. State, 667 S.E.2d 712, 713-14 (Ga. Ct. App. 2008).
312
Id.

31314, at 713.

14 Amy Leigh Womack, HIV-positive man sentenced for not disclosing his status to sexual partner, THE TELEGRAPH, Jan. 13,

2009, available at http://www.macon.com/news/article28559197.html.
315
Id.
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enough to constitute disclosure for the purpose of the reckless conduct statute.

Engaging in sex work without disclosing HIV status is a felony.

Georgia’s reckless conduct statute imposes criminal penalties on PLHIV who do not disclose their
status before engaging in “solicitation or acts of prostitution.”*'® A maximum sentence of ten years’
imprisonment can be imposed if a PLHIV is aware of their HIV status and fails to disclose it before (1)
offering or consenting to engage in sexual intercourse for money, or (2) soliciting another to submit to
or perform oral or anal sex for money.*"’ Neither the intent to transmit HIV nor actual transmission is
required. A conviction for prostitution is normally a misdemeanor,®*® but it is prosecuted as a felony if
the defendant is a PLHIV, knows their status, and does not inform the other person.

This statute penalizes an individual for living with HIV, regardless of whether they exposed another
person to a significant, or even theoretical, risk of HIV transmission. It is not a defense if protection was
used during alleged acts of prostitution because offering or soliciting to engage in sexual intercourse,
without actual sexual conduct, is sufficient for prosecution.319

HIV status must be disclosed before sharing needles.

Georgia imposes criminal penalties on PLHIV for sharing needles or syringes.?® Up to ten years of
imprisonment may follow if a PLHIV is (1) aware of their HIV status, (2) uses a needle or syringe for the
injection of drugs or withdrawal of bodily fluids, and (3) shares that needle with another without
disclosing their HIV status.®** It is a complete defense if HIV status is disclosed before needle-sharing.
Neither the intent to transmit HIV nor actual transmission is required for prosecution.

HIV status must be disclosed before donating blood or body tissues.

It is a felony punishable by up to ten years’ imprisonment if a PLHIV is aware of their HIV status and
fails to disclose this information before donating blood, blood products (i.e., plasma, platelets), other
bodily fluids, or any other body organ or body part.®? Neither the intent to transmit HIV nor actual
transmission is required for prosecution.

Assaulting a peace or correctional officer using bodily fluids with intent to

transmit HIV is a felony.

Georgia’s reckless conduct/endangerment statute includes a provision tailored to cases involving peace
officers and correctional officers. It is a felony, punishable by five to twenty years in prison, for a PLHIV
who knows their HIV status to use their blood, semen, vaginal secretions, saliva, urine, or feces to
commit an assault, with the intent to transmit HIV, against a peace or correctional officer engaged in

%1% Ga. CoDE ANN. §8 16-5-60(c)(3)-(4) (2016).
7 4.

%18 Ga. CoDE ANN.§§ 16-6-9, 16-6-13(a) (2016).
%19 GA. CobE ANN. §§ 16-5-60(c)(3)-(4) (2016).

320 Ga. CoDE ANN. § 16-5-60(c)(2) (2016).
321
Id.

322 Ga. CoDE ANN § 16-5-60(c)(5) (2016).
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their duties. 3* This statute punishes conduct that poses only a remote possibility of HIV exposure, and,
though intent is considered an element of the prosecution, many of the bodily fluids listed cannot
transmit HIV.

In Burk v. State, a man living with HIV who allegedly threatened to transmit HIV to a corrections officer
was originally charged with aggravated assault with intent to murder after he struck the officer, grabbed
his arm, and attempted to bite him.*** The inmate was later convicted of reckless conduct, what was
then referred to as “reckless endangerment,” an offense that required the defendant to consciously
disregard a substantial risk of harming or endangering the safety of another person.®?* Despite the fact
that the CDC has stated there exists only a “negligible” possibility that HIV can be transmitted through a
bite,®?® the Court of Appeals of Georgia found Burk’s alleged attempt to bite the officer sufficient to
uphold his conviction for reckless conduct.**” Contrary to the CDC’s position, a physician testified at
trial that HIV transmission from a human bite was “very strongly probable” and that he “did not see why”
HIV could not be transmitted through saliva.*?® Based on this testimony, the court affirmed the
defendant’s conviction, stating that “the evidence authorized the jury to find that by attempting to bite
[the officer], knowing that he was HIV-infected and had AIDS, Burk consciously disregarded a
substantial and unjustifiable risk that his act would harm [the officer] or endanger his safety.”** The
court further stated that “[t]he fact that Burk did not engage in any act proscribed by [Georgia Code] §
16-5-60(c) does not insulate him from criminal liability under subsection (b) for attempting to transmit
the AIDS virus through saliva.”**

The conviction in Burk reflects the issues associated with “expert” testimony on HIV transmission and
exposure. When expert testimony fails to provide scientifically supported facts on HIV, PLHIV can be
convicted for conduct that presents a remote possibility, at most, of HIV exposure or transmission.

PLHIV have also been prosecuted under aggravated assault charges.

In Scroggins v. State, the defendant, while struggling with a police officer, sucked extra saliva into his
mouth and then bit the officer.**! When the defendant was treated at the hospital he “told a nurse he
was HIV positive” and laughed when the officer who was bit asked the defendant about his HIV
status.?*? He was convicted of aggravated assault with intent to murder.**® On appeal, the Court of
Appeals of Georgia found that the impossibility of transmitting HIV via a bite and/or saliva was not a
defense as long as Scroggins believed HIV could be transmitted in such a manner.*** The court ruled

%23 GA. CoDE ANN. § 16-5-60(d) (2016).
324 478 S.E.2d 416, 416-17 (Ga. Ct. App. 1996).
3514, at 417.

326 CTR. FOR DISEASE CONTROL & PREVENTION, HIV Risk Behaviors, Estimated Per-Act Probability of Acquiring HIV from an
Infected Source, by Exposure Act, (December 4, 2015) available at http://www.cdc.gov/hiv/policies/law/risk.html (last visited
July 27, 2016).

%27 Burk, 478 S.E.2d at 417.
328 |d

329
Id.
330
Id.

%1401 S.E.2d 13, 15 (Ga. Ct. App. 1990), overruled on other grounds in Dunagan v. State, 502 S.E.2d 726 (Ga. 1998).
332
Id.

333
Id.

334 1d. at 16-20.
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that a wanton and reckless state of mind could be the equivalent of a specific intent to kill for the
purposes of the charges, and that Scroggin’s biting the officer while knowing that his HIV status was
sufficient evidence to establish a wanton and reckless disregard for whether HIV was transmitted.3*®

A person commits aggravated assault when there is intent to murder, rape, or rob someone using a
deadly weapon that does or is likely to result in serious bodily injury.** Georgia’s application of its
aggravated assault statute continues to prosecute PLHIV for acts that, at best, have only a remote
possibility of transmitting HIV. For example, the CDC maintains there exists only a “negligible”
possibility that HIV could be transmitted through a bite,®*” and it unequivocally states that “HIV isn't
spread through saliva.”*®

Other prosecutions under Georgia’s HIV reckless conduct statute include:

¢ In November 2013, a 52-year-old man living with HIV was charged with reckless conduct after
allegedly not disclosing his HIV status to a sexual partner.*

¢ In October 2013, a 23-year-old man living with HIV was charged with statutory rape and
reckless conduct after allegedly infecting a teenage girl with the virus.>*°

e In March 2013, a 21-year-old man living with HIV was arrested and charged with reckless
conduct by an HIV-infected person after allegedly not disclosing his HIV status to sexual
partners.®*! At least one partner claimed to have contracted the virus from him.3*?

e In February 2012, man living with HIV was sentenced to ten years imprisonment for reckless
conduct after allegedly not disclosing his HIV status to multiple sexual partners.3*®

¢ In August 2011, man living with HIV was charged with reckless conduct by an HIV-infected
person after allegedly not disclosing his HIV status to his girlfriend.**

e In April 2011, a 32-year-old man living with HIV was charged with contributing to the
delinquency of a minor, aggravated child molestation, and reckless conduct after allegedly
having sex with his 15-year-old student.>*®

%% 1d. at 19.

%% Ga. CoDE ANN. § 16-5-21 (2016).

% CTR. FOR DISEASE CONTROL & PREVENTION, HIV Risk Behaviors, Estimated Per-Act Probability of Acquiring HIV from an
Infected Source, by Exposure Act, (December 4, 2015) available at http://www.cdc.gov/hiv/policies/law/risk.html (last visited
July 26, 2016).

338 CTR. FOR DISEASE CONTROL & PREVENTION, HIV Transmission, Can | get HIV from being spit on or scratched by an HIV-
infected person?, (July 12, 2016) available at http://www.cdc.gov/hiv/basics/transmission.html (last visited July 27, 2016).
3 Evan Bleier, HIV-positive Georgia man arrested for having unprotected sex, UPl.com, Nov. 15, 2013, available at
http://www.upi.com/Odd_News/Blog/2013/11/15/HIV-positive-Georgia-man-arrested-for-having-unprotected-
sex/3521384541636/; Joe Johnson, HIV-infected Athens man arrested for having unprotected sex, ATHENS BANNER-HERALD,
Dec. 5, 2013, available at http://onlineathens.com/local-news/2013-11-13/hiv-infected-athens-man-arrested-having-
unprotected-sex.

%0 police: Savannah man with HIV knowingly infected teenage girl, SAVANNAH MORNING NEWS, Oct. 21, 2013, available at
http://savannahnow.com/crime/2013-10-21/police-savannah-man-knowingly-infected-teenage-qirl-hiv#.Ury1q2RDsgQ.

%1 Baldwin Co. Deputies Arrest Man for Spreading HIV Without Telling Sexual Partners, 41NBC.com, Mar. 12, 2013, available

at http://www.41nbc.com/2013/03/12/baldwin-co-deputies-arrest-man-for-spreading-hiv-without-telling-sexual-partners/.
342
Id.

%3 Erica Byfield, Man knowingly spreads HIV, WSB-TV2 ATLANTA, Feb. 29, 2012, available at

http://www.wsbtv.com/news/news/local/man-convicted-knowingly-spreading-hiv/nK8Pc/.

344 Douglas County man charged with infecting girlfriend with HIV, THE ATLANTA JOURNAL-CONSTITUTION, Aug. 4, 2011, available
at http://www.ajc.com/news/news/local/douglas-county-man-charged-with-infecting-girlfrie/nQKLL/.
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¢ In August 2009, a 42-year-old man living with HIV was charged with aggravated assault after he
bit an Atlanta police officer, allegedly shouting “I have full-blown AIDS” and claiming that his bite
would infect the officer with HIV.3* He later received eighteen months’ imprisonment for
aggravated assault.®*’

e InaJuly 2008 case, a 43-year-old woman living with HIV was charged with aggravated assault
when she spat in the face of another person.**® The woman pled guilty and was sentenced to
three years in jail. >*°

The Georgia Department of Health may quarantine or isolate PLHIV or a venereal

disease.

The Department of Health is empowered to make examinations of persons infected or suspected to be
infected with HIV and, with the person’s consent, administer a test for HIV.2* If the person refuses to
consent to the administration of an HIV test, the department may petition the court for an order
authorizing the test.*! The subject of such a petition has the right to legal counsel, and in the event the
person cannot afford counsel, counsel will be appointed by the court. After consideration of the
evidence, the court may order the person to submit to an HIV test and require procedures to protect
public health consistent with the least restrictive alternative if the result is positive.**?

Separately, the Department of Health may require a person infected or suspected of being infected with
a venereal disease®® to report to a physician for treatment until cured and may also order isolation of
any such person.®**

Important note: While we have made an effort to ensure that this information is current, the law is always
changing and we cannot guarantee the accuracy of the information provided. This information may or may not be
applicable to your specific situation and, as such, it should not be used as a substitute for legal advice.

345 Edecio Martinez, Band Teacher With HIV Allegedly Had Sex with 15-Year-Old Student, CBSNEws.com, Apr. 14, 2011,
available at http://www.cbsnews.com/news/band-teacher-with-hiv-allegedly-had-sex-with-15-year-old-student/.

346 Edwin J. Bernard, US: Georgia Judge Branded ‘Too Lenient’ After 18 Month Sentence for Cop Biter, HIV JUuSTICE NETWORK,
Sept. 6, 2009, available at http://www.hivjustice.net/news/us-georgia-judge-branded-too-lenient-after-18-month-sentence-for-

cop-biter/.
347 |d

38 Alan Riquelmy, HIV positive woman gets 3 years for spitting, LEDGER-ENQUIRER, July 22, 2008, available at

http://www.ledger-enquirer.com/news/local/article29009494.html.
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Id.

%% GA CopE ANN. §31-17A-2 (2016).

351 |d

%2 GA CoDE ANN. § 31-17A-3 (2016).

%3 Including syphilis, gonorrhea or chancroid. GA Cobe ANN. § 31-17-1 (2016).
%% GA CoDE ANN. § 31-17-3 (2016).
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Code of Georgia

Note: Provisions imposing punitive restrictions or listing criminal sentences are denoted with ** and are generally
listed first. Thereafter, provisions within a particular title are listed numerically.

TITLE 16, CRIMES AND OFFENSES

GA. CODE ANN. 8§ 16-5-60 (2016) **

Reckless conduct causing harm to or endangering the bodily safety of another; conduct by HIV infected
persons; assault by HIV infected persons or hepatitis infected persons

(a) Any term used in this Code section and defined in Code Section 31-22-9.1 shall have the meaning
provided for such term in Code Section 31-22-9.1.

(c) A person who is an HIV infected person who, after obtaining knowledge of being infected with HIV

(1) Knowingly engages in sexual intercourse or performs or submits to any sexual act involving
the sex organs of one person and the mouth or anus of another person and the HIV infected
person does not disclose to the other person the fact of that infected person’s being an HIV
infected person prior to that intercourse or sexual act;

(2) Knowingly allows another person to use a hypodermic needle, syringe, or both for the
introduction of drugs or any other substance into or for the withdrawal of body fluids from the
other person’s body and the needle or syringe so used had been previously used by the HIV
infected person for the introduction of drugs or any other substance into or for the withdrawal of
body fluids from the HIV infected person’s body and where that infected person does not
disclose to the other person the fact of that infected person’s being an HIV infected person prior
to such use;

(3) Offers or consents to perform with another person an act of sexual intercourse for money
without disclosing to that other person the fact of that infected person’s being an HIV infected
person prior to offering or consenting to perform that act of sexual intercourse;

(4) Solicits another person to perform or submit to an act of sodomy for money without
disclosing to that other person the fact of that infected person’s being an HIV infected person
prior to soliciting that act of sodomy; or

(5) Donates blood, blood products, other body fluids, or any body organ or body part without
previously disclosing the fact of that infected person’s being an HIV infected person to the
person drawing the blood or blood products or the person or entity collecting or storing the other
body fluids, body organ, or body part,

is guilty of a felony and, upon conviction thereof, shall be punished by imprisonment for not more than
ten years.

(d) A person who is an HIV infected person or hepatitis infected person and who, after obtaining
knowledge of being infected with HIV or hepatitis, commits an assault with the intent to transmit HIV or
hepatitis, using his or her body fluids (blood, semen, or vaginal secretions), saliva, urine, or feces upon:
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(1) A peace officer while the peace officer is engaged in the performance of his or her official
duties or on account of the peace officer's performance of his or her official duties; or

(2) A correctional officer while the correctional officer is engaged in the performance of his or
her official duties or on account of the correctional officer’'s performance of his or her official
duties

is guilty of a felony and, upon conviction thereof, shall be punished by imprisonment for not less than
five nor more than 20 years.

TITLE 17, CRIMINAL PROCEDURE

GA. CoDE ANN. 8 17-10-15 (2016)

AIDS transmitting crimes; requiring defendant to submit to HIV test; report of results

(a) Any term used in this Coder section and defined in Code Section 31-22-9.1 shall have the meaning
provided for such term in Code Section 31-22-9.1

(b) A victim or the parent or legal guardian of a minor or incompetent victim of a sexual offense as
defined in Code Section 31-22-9.1 or other crime which involves significant exposure as defined by
subsection (g) of this Code section may request that the agency responsible for prosecuting the alleged
offense request that the person arrested for such offense submit to a test for the human
immunodeficiency virus and consent to the release of the test results to the victim. If the person so
arrested declines to submit to such a test, the judge of the superior court in which the criminal charge is
pending, upon a showing of probable cause that the person arrested for the offense committed the
alleged crime and that significant exposure occurred, may order the test to be performed in compliance
with the rules adopted by the Department of Public Health. The cost of the test shall be borne by the
victim or by the arrested person, in the discretion of the court.

(c) Upon a verdict or plea of guilty or nolo contendere to any AIDS transmitting crime, the court in which
that verdict is returned or plea entered shall require the defendant in such case to submit to an HIV test
within 45 days following the date of such verdict or plea. The clerk of the court in such case shall mail,
within three days following the date of that verdict or plea, a copy of that verdict or plea to the
Department of Public Health.

(f) If a person is required by this Code section to submit to an HIV test and is thereby determined to be
infected with HIV, that determination and the name of the person shall be reported to:

(2) The court which ordered the HIV test, which court shall make that report a part of that
person’s criminal record. That report shall be sealed by the court; and

(3) The officer in charge of any penal institution or other facility in which the person has been
confined by order or sentence of the court for purposes of enabling that officer to confine the
person separately from those not infected with HIV.

(9) For the purposes of subsection (b) of this Code section, “significant exposure” means contact of the
victim’s ruptured or broken skin or mucous membranes with the blood or bodily fluids of the person
arrested for such offense, other than tears, saliva, or perspiration of a magnitude that the Centers for
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Disease Control and Prevention have epidemiologically demonstrated can result in transmission of the
human immunodeficiency virus.

TITLE 15, COURTS

GA. CODE ANN. § 15-11-471 (2016)

Definitions

As used in this article, the term:
(1) "AIDS transmitting crime" shall have the same meaning as set forth in Code Section 31-22-9.1.

(4) "Determined to be infected with HIV" means having a confirmed positive human immunodeficiency
virus (HIV) test or having been clinically diagnosed as having AIDS

(7) "HIV test" means any antibody, antigen, viral particle, viral culture, or other test to indicate the
presence of HIV in the human body, and such test has been approved for such purposes by the
regulations of the Department of Community Health.

GA. CODE ANN. § 15-11-603 (2016)

Disposition of child adjudged to have committed delinquent act constituting AIDS transmitting crime;
HIV testing; reports

(a) As part of any order of disposition regarding a child adjudged to have committed a delinquent act
constituting an AIDS transmitting crime, the court may in its discretion and after conferring with the
director of the health district, order that such child submit to an HIV test within 45 days following the
adjudication of delinquency. The court shall mail DJJ a copy of the order within three days following its
issuance.

(d) If a child is determined to be infected with HIV, that determination and the name of the child shall be
deemed to be AIDS confidential information and shall only be reported to:

(3) Those persons in charge of any facility to which such child has been confined by order of the
court. In addition to any other restrictions regarding the confinement of a child, a child
determined to be an HIV infected person may be confined separately from any other children in
that facility other than those who have been determined to be infected with HIV if:

(A) That child is reasonably believed to be sexually active while confined:;

(B) That child is reasonably believed to be sexually predatory either during or prior to
detention; or

(C) The commissioner of juvenile justice reasonably determines that other
circumstances or conditions exist which indicate that separate confinement would be
warranted.
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TITLE 31, HEALTH

GA. CoDE ANN. § 31-17-1 (2016)

Enumeration of diseases deemed dangerous to public health

Syphilis, gonorrhea, and chancroid, hereinafter referred to as venereal diseases, are declared to be
contagious, infectious, communicable, and dangerous to the public health.

GA. CoDE ANN. § 31-17-3 (2016)

Examination and treatment by health authorities

The authorized agent or agents of the Department of Public Health and county boards of health are
directed and empowered, when in their judgment it is necessary to protect the public health, to make
examination of persons infected or suspected of being infected with venereal disease; to require
persons infected with venereal disease to report for treatment to a physician licensed to practice
medicine under Chapter 34 of Title 43 and to continue treatment until cured, or to submit to treatment
provided at public expense; and to isolate persons infected or reasonably suspected of being infected
with venereal disease. Law enforcement authorities of the jurisdiction wherein any such person so
infected or suspected of being infected is located shall offer such assistance, including restraint and
arrest, as shall be necessary to assure examination and treatment in accordance with this chapter.

GA. CODE ANN. § 31-17-8 (2016) **

Penalty

Any person who violates any provision of this chapter or any rule or regulation promulgated under this
chapter shall be guilty of a misdemeanor.

GA. CODE ANN. 8§ 31-17A-1 (2016)

HIV deemed dangerous to public health

(a) Any term used in this chapter and defined in Code Section 31-22-9.1 shall have the meaning
provided for such term in Code Section 31-22-9.1

(b) HIV and the degenerative diseases associated with it are declared to be contagious, infectious,
communicable, and extremely dangerous to the public health.

GA. CODE ANN. § 31-17A-2 (2016)

Examination of infected persons; administration of HIV test

The authorized agent or agents of the Department of Public Health are directed and empowered, when
in their judgment it is necessary to protect the public health, to make examinations of persons infected
or suspected of being infected with HIV and to administer an HIV test with the consent of the person
being tested. In the event the person infected or suspected of being infected with HIV refuses to
consent to the administration of an HIV test, the authorized agent or agents of the Department of Public
Health are authorized to petition the court for an order authorizing the administration of an HIV test
pursuant to the procedure set forth in Code Section 31-17A-3.
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GA. CoDE ANN. 8 31-17A-3 (2016)

Refusal to consent to test; procedure

(a) If a person refuses to consent to an HIV test, as provided in Code Section 31-17A-2, the
Department of Public Health may file a civil complaint with the superior court of the county of the
residence of the person refusing the test. The complaint shall allege with specificity the basis for the
allegations which the department believes support the conclusion that the person is infected with HIV,
as well as the scope, nature, and threat to the public health created thereby, and the proposed plan to
be adopted to protect the public health in the event the court orders the administration of the HIV test
and the person is found to be an HIV infected person. The person against whom the complaint is filed
shall be represented by counsel, and, in the event the person against whom the complaint is filed
cannot afford counsel, counsel shall be appointed by the court.

(b) The superior court shall hear the complaint on an expedited basis without a jury. All proceedings
before the court shall be sealed.

(c) If after consideration of the evidence, the court finds clear and convincing evidence that the person
is reasonably likely to be infected with HIV and that there is a compelling need to protect the public
health, the court may order the person to submit to an HIV test, shall retain jurisdiction to render such
orders as are appropriate to effectuate that order, and, in the event the person so tested is determined
to be infected with HIV, to require such procedures to protect the public health consistent with the least
restrictive alternative which is available within the limits of state funds specifically appropriated therefor.

GA. CoDE ANN. 8 31-22-9.1 (2016)
Definition of AIDS and HIV related terms

(a) As used in this Code section, the term:
(3) “AIDS transmitting crime” means any of the following offenses specified in Title 16:
(A) Rape;
(B) Sodomy;
(C) Aggravated sodomy;
(D) Child molestation;
(E) Aggravated child molestation;
(F) Prostitution;
(G) Solicitation of sodomy;
(H) Incest;
(I) Statutory rape; or

(J) Any offense involving a violation of Article 2 of Chapter 13 of Title 16, regarding
controlled substances, if that offense involves heroin, cocaine, derivatives of either, or
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any other controlled substance in Schedule I, II, 1ll, IV, or V and that other substance is
commonly intravenously injected, as determined by the regulations of the department.

(12) “HIV infected person” means a person who has been determined to be infected with HIV,
whether or not that person has AIDS, or who has been clinically diagnosed as having AIDS.

(14) “Knowledge of being infected with HIV” means actual knowledge of:
(A) A confirmed positive HIV test; or

(B) A clinical diagnosis of AIDS.

TITLE 42, PENAL INSTITUTIONS

GA. CoDE ANN. 8 42-5-52.1 (2016)

Submission to HIV test; separate housing for HIV infected persons

(a) Any term used in this Code section and defined in Code Section 31-22-9.1 shall have the meaning
provided for that term in Code Section 31-22-9.1.

(b) Where any person is committed to the custody of the commissioner to serve time in any penal
institution of this state on and after July 1, 1988, the department shall require that person to submit to
an HIV test within 30 days after the person is so committed unless that person is in such custody
because of having committed an AIDS transmitting crime and has already submitted to an HIV test
pursuant to Code Section 17-10-15.

(c) No later than December 31, 1991, the department shall require to submit to an HIV test each person
who has been committed to the custody of the commissioner to serve time in a penal institution of this
state and who remains in such custody, or who would be in such custody but for having been
transferred to the custody of the Department of Human Resources (now known as the Department of
Behavioral Health and Developmental Disabilities) under Code Section 42-5-52, if that person has not
submitted to an HIV test following that person's most recent commitment to the custody of the
commissioner and unless that person is in such custody because of having committed an AIDS
transmitting crime and has already submitted to an HIV test pursuant to Code Section 17-10-15.

(d) Upon failure of an inmate to cooperate in HIV test procedures under this Code section, the
commissioner may apply to the superior court for an order authorizing the use of such measures as are
reasonably necessary to require submission to the HIV test. Nothing in this Code section shall be
construed to limit the authority of the department to require inmates to submit to an HIV test.

(e) Any person determined by the department to be an HIV infected person, whether or not by the test
required by this Code section, should be housed separately at existing institutions from any other
persons not infected with HIV if:

(1) That person is reasonably believed to be sexually active while incarcerated,;

(2) That person is reasonably believed to be sexually predatory either during or prior to
incarceration; or

THE CENTER FOR HIV LAW AND POLICY HIVLAWANDPOLICY.ORG



HIV CRIMINALIZATION IN THE UNITED STATES: GEORGIA « 113
A SOURCEBOOK ON STATE AND FEDERAL HIV CRIMINAL LAW AND PRACTICE

(3) The commissioner determines that other conditions or circumstances exist indicating that
separate confinement would be in the best interest of the department and the inmate population,

but neither the department nor any officials, employees, or agents thereof shall be civilly or criminally
liable for failing or refusing to house HIV infected persons separately from any other persons who are
not HIV infected persons.
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Hawall

Analysis

No criminal statutes explicitly addressing HIV or STl exposure.

There are no statutes explicitly criminalizing HIV and/or STI exposure or transmission in Hawaii.
However, in some states, PLHIV have been prosecuted for HIV exposure under general criminal laws,
such as reckless endangerment and aggravated assault. At the time of this publication, the authors are

not aware of a criminal prosecution of an individual on the basis of that person’s HIV or STl status in
Hawaii.

Important note: While we have made an effort to ensure that this information is current, the law is always

changing and we cannot guarantee the accuracy of the information provided. This information may or may not be
applicable to your specific situation and, as such, it should not be used as a substitute for legal advice.
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ldaho

Analysis

People living with HIV (PLHIV) can face felony charges for failure to disclose HIV

status to sexual partners.

In Idaho it is against the law for PLHIV to engage in sexual activity without disclosing their HIV status. It
is a felony, punishable by to up fifteen years in prison and/or a $5,000 fine, for a PLHIV to expose
another person in “any manner with the intent to infect.”**®> Where intent to transmit disease is present,
exposure by any means is sufficient for prosecution. As drafted, the statute may criminalize conduct
that poses no risk of HIV transmission, such as a PLHIV spitting at another individual, so long as there
is intent to transmit disease.*®

It is also a felony for a PLHIV who is aware of their HIV status to transfer or attempt to transfer any
body fluid, body tissue, or organs to another person.357 “Body fluid” includes semen, blood, saliva,
vaginal secretion, breast milk, and urine.*® “Transfer” is also defined broadly as including genital-
genital contact, oral-genital contact and anal-genital contact.®*® The statute criminalizes exposure to
bodily fluids that are known not to transmit HIV (saliva, urine) as well as activities that involve “little to
no risk” of HIV transmission, such as oral sex.%®°

Actual transmission is not required for prosecution, under either the exposure with intent to transmit or
the transfer of body fluids with non-disclosure of HIV status statutes. It is an affirmative defense if the
defendant can prove that the sexual activity was consensual and their partner was informed “of the risk
of such activity.”*** Disclosing one’s HIV status to a partner without also informing them of the risk
presented by the activity is not a sufficient defense on the face of the statute. The use of condoms or
other protection is not a defense. PLHIV prosecuted under the statute also have an affirmative defense
if it can be demonstrated that a licensed physician informed the defendant that they were

% |paHO CODE ANN. § 39-608(1) (2016).

%% CTR. FOR DISEASE CONTROL & PREVENTION, HIV Transmission, Can | get HIV from being spit on or scratched by an HIV-
infected person?, (Nov. 10, 2016) available at http://www.cdc.gov/hiv/basics/transmission.html (last visited Dec. 11, 2016)
(stating that HIV cannot be spread through saliva or from being scratched by a PLHIV)

%7 |paHO CODE ANN. § 39-608(1) (2016).

%8 |paHO CODE ANN. § 39-608(2)(a) (2016).

%9 |paHO CODE ANN. § 39-608(2)(b) (2016).

350 CTR. FOR DISEASE CONTROL & PREVENTION, HIV Transmission, Can | get HIV from Oral Sex?, (Nov. 10, 2016) available at
http://www.cdc.gov/hiv/basics/transmission.html (last visited Dec. 11, 2016) (stating that “there’s little to no risk of getting or
transmitting HIV through oral sex.”)

%1 IpaHo CobE ANN § 39-608(3)(a) (2016).
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“noninfectious” prior to the transfer of body fluids, tissues, or organs.®? This defense may be applicable
for a defendant who is counseled by a physician that they are virally suppressed prior to sexual activity.

Whether or not disclosure of HIV status actually occurred is challenging for a defendant to prove—
typically the only available evidence is the conflicting testimony of the defendant and the complainant.
In State v. Thomas, a PLHIV appealed his conviction and 15 year sentence for not disclosing his HIV
status before engaging in oral and anal sex, though he did not ejaculate.®® At trial, the defendant had
questioned his accuser’s credibility, presenting evidence of her drug use, psychological problems,
reputation for “untruthful and dramatic” behavior, and alcohol consumption prior to sex with him that
could have undermined her recall of the evening’s events.*** Friends of the complainant, however,
testified that they could hear the sexual encounter, saw the defendant leave the residence, and that the
complainant was very upset when they informed her of defendant’s HIV status.**® The Idaho Court of
Appeals concluded that it was up to the jury to determine which testimony was the most credible, and
that there was “substantial and competent evidence presented to support the jury’s verdict finding [the
defendant] guilty . . . .”*%®

In 2009, over a decade after his 1996 conviction, the defendant in State v. Thomas pled guilty to two
more counts of criminal transfer of body fluids.**” The deputy prosecuting attorney chastised the
defendant for potentially giving his sexual partners a “death sentence”*®® and Thomas received 30
years in prison with ten years fixed.** The complainant in the case did not test positive for HIV, though
whether transmission of HIV occurred is irrelevant under the statute.®”® The defendant later tried to
withdraw his guilty plea, but his motion was denied by the district court, and this denial was
subsequently affirmed by the Court of Appeals of Idaho.*™

Prosecutions of PLHIV under Idaho’s transfer of bodily fluids statute include:

¢ In December 2013, a 40-year-old PLHIV was charged with transfer of bodily fluids which may
contain HIV for allegedly failing to disclose his status to a sexual partner.®"2

¢ In September 2013, a 52-year-old man was charged with transfer of bodily fluids which may
contain HIV after allegedly failing to disclose his HIV status to multiple sexual partners.®”®

%2 |paHO CODE ANN. § 39-608(3)(b) (2016).
33 State v. Thomas, 983 P.2d 245, 246-47 (Idaho Ct. App. 1999).
%4 1d. at 247.

%65 |d. at 248.
366 |d.

367 Taylor Craig Newbold, Full Disclosure: Idaho’s HIV Disclosure Laws Causing Their Own Issues, Boise WEEKLY, Jan. 23,

2013, available at http://www.boiseweekly.com/boise/full-disclosure-idahos-hiv-disclosure-laws-causing-their-own-

issues/Content?0id=2803038&storyPage=2.
368
Id.

369
Id.
370
Id.

371 state v. Thomas, 297 P.3d 268, 271 (Idaho Ct. App. 2013).

872 George Prentice, Police Blotter: HIV-Related Charges and Vandalizing Small Business, Boise WEEkLY, Dec. 13, 2013,
available at http://www.boiseweekly.com/CityDesk/archives/2013/12/13/police-blotter-hiv-related-charges-and-vandalizing-
small-business.

373 John Funk, Man charged with transmitting HIV gets 15 years for probation violation, IbAHO PRESS-TRIBUNE, Sept. 11, 2013,

available at http://www.idahopress.com/members/man-charged-with-transmitng-hiv-gets-years-for-
probatonviolaton/artcle cc57d346-1a9a-11e3-99fa-001a4bcf887a.html.
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Though the defendant argued that his original HIV test had been a false positive, and in fact
subsequent tests for HIV were all negative, the prosecution stated that this was irrelevant, as
the defendant in fact believed at the time of the sexual encounters that he had HIV and was
required to disclose this information.*”* The defendant made an Alford plea, under which he
maintained his innocence but acknowledged that a jury would likely find him guilty.*”> Under the
terms of his plea, the man received five to fifteen years in prison for the transmission charge
and associated violation of his probation.®"®

e In May 2012, a 37-year-old PLHIV was charged with knowingly exposing another to HIV after he
allegedly failed to disclose his status to two sexual partners.®”’

e In September 2010, a 31-year-old PLHIV was charged with knowingly transferring bodily fluids
and failing to disclose his status to sexual partners he met through the Internet.®’® He later pled
guilty and was sentenced to fifteen years in prison.®”

PLHIV have also been prosecuted under Idaho’s statute for engaging in acts that are not known to
transmit HIV. In State v. Mubita, a man living with HIV appealed his conviction for eleven counts of
transferring bodily fluids which may contain HIV and resulting forty-four year sentence.**° His crimes
included performing oral sex on his female partner and ejaculating on her thigh.*®* On appeal,
defendant argued that it was factually impossible to violate the purpose of Idaho’s HIV criminal
exposure statute by engaging in oral sex, since the Idaho legislature intended to criminalize “behavior
which may result in the spread of HIV or AIDS”** and a PLHIV performing oral sex poses little or no
risk of transmitting HIV.**®* The Supreme Court of Idaho found that the defendant had nonetheless
violated the law because, when looking to the plain language of the statute, it “unambiguously dictate[d]
that one can ‘transfer’ one’s body fluid via ‘oral-genital contact,” and the statute expressly define[d]
‘body fluid’ to include saliva.”***

Idaho’s definition of bodily fluids, which includes saliva and urine, disregards scientific fact surrounding
the risks of HIV transmission, only adding to public confusion concerning how the disease is transmitted

374

Id.
375

Id.
376

Id.

377 Meridian man charged with exposing others to HIV, IDAHO PRESS-TRIBUNE May 28, 2012, available at

http://www.idahopress.com/news/state/meridian-man-charged-with-exposing-others-to-hiv/article_cee48871-7eef-5de5-b196-
bf6bc8997696.html.

378 Boise man charged with transferring HIV, IbaAHO PRESS-TRIBUNE, Sept. 14, 2010, available at
http://www.idahopress.com/news/article _bbfc76ac-c032-11df-9d38-001cc4c002e0.html.

37° Boise man with HIV sentenced for unprotected sex, IDAHO PRESS-TRIBUNE, Mar. 25, 2011, available at
http://www.idahopress.com/news/state/boise-man-with-hiv-sentenced-for-unprotected-sex/article_fa614fac-1593-5f83-b83f-
5b1068ba6be4.html.

380 188 P.3d 867, 871 (Idaho 2008).

%1 1d. at 882-83.

32 |d. at 881-82.
383 |d.

%4 1d. at 883 (Note that the established rule of statutory construction relied upon in Mubita was subsequently overruled in

Verska v. St. Alphonsus Reg’l Med. Ctr. In that case, the Court clarified that its role is not to determine whether an
“unambiguous statute [is] palpably absurd” in its assessment of a statute’s meaning. 151 Idaho 889, 895-96 (Idaho 2011) In
Mubita, the Court merely confirmed that oral sex was unambiguously included in the statute without reaching the question of
whether that was a “palpably absurd” result. 188 P.3d 867, 882-83 (Idaho 2008).
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and worsening the stigma faced by people living with HIV.*** It ignores the fact that the CDC has long
maintained that saliva and urine do not transmit HIV.3* Further, while breast milk is included in this
statute’s list of “bodily fluids,” breastfeeding, which can transfer HIV, is not included in a list of activities
that constitute “transfer” of bodily fluids.**’

Sharing needles/syringes is a felony for PLHIV.

Idaho’s HIV statute specifically targets intravenous drug users and others who share their needles and
syringes. It is a felony, punishable by up to fifteen years in prison and/or a $5,000 fine, for a PLHIV who
knows their HIV status to “transfer” bodily fluids by allowing others to use their hypodermic syringes,
needles, or similar devices without sterilization.**®

Neither the intent to transmit HIV nor actual transmission is required for prosecution. Unlike those
charged for transfer of bodily fluids that occurs via sexual activity under the law, disclosure of HIV
status is not a defense for individuals charged with sharing a syringe.**® A PLHIV sharing unsterilized
needles or syringes only has a defense to prosecution if they can prove that a licensed physician
advised them that they were “noninfectious.”**°

HIV status must be disclosed before donating blood, semen, body tissues, or

organs.
It is a felony, punishable by up to fifteen years in prison and/or a $5,000 fine, for a PLHIV who knows
their HIV status to give blood, semen, organs, or body tissues to any person, blood bank, hospital, or
medical facility for the purposes of transfer to another person.®"* Neither the intent to transmit HIV nor
actual transmission is required. However, a PLHIV donating blood, semen, organs, or body tissues
does have an affirmative defense if they can prove that the donation(s) occurred after a licensed
physician advised that they were “noninfectious.”*%

A person with venereal disease, including HIV, can be prosecuted for exposing

another to disease.

In Idaho it is a misdemeanor for a person with venereal disease to knowingly expose another to
disease.**® For the purposes of the statue, Idaho defines venereal disease as including syphilis,
gonorrhea, HIV, chlamydia, and hepatitis B.*** The penalty for violating this law is up to six months’

385 CTR. FOR DISEASE CONTROL & PREVENTION, How is HIV passed from one person to another?, (Sept. 23, 2014), available at

http://www.cdc.gov/hiv/basics/transmission.html (last visited Dec. 11, 2016) (noting that HIV can only be transmitted through
certain fluids: blood, semen, pre-seminal fluid, rectal fluids, vaginal fluids, and breast milk).

386 Id.

%7 |paHO CODE ANN. §§ 39-608(2)(a), 39-608(2)(b) (2016).
38 |paHO CODE ANN. §8 39-608(1), 39-608(2)(b) (2016).
%89 |paHo CoDE ANN. § 39-608(3)(a) (2016).

%% |pAHO CoDE ANN § 39-608(3)(b) (2016).

%91 |paHO CoDE ANN § 39-608(2)(b) (2016).

%%2 |IpAHO CoDE ANN § 39-608(3)(b) (2016).

393 |paHO CODE ANN §§ 39-601, 39-607 (2016).

%9 |paHO CODE ANN § 39-601(2016).
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imprisonment and/or a fine of up to $300.%*° Unlike Idaho’s felony exposure statute, discussed above,
disclosure is not enumerated as a defense to prosecution. Neither the intent to transmit disease nor
actual transmission is required.

Persons with venereal disease may be subject to restrictive measures, including mandatory
examination, treatment, isolation and quarantine.

A public health official may require that a person known or suspect to be infected with venereal disease
undergo mandatory examination or treatment if “in their judgment it is necessary to protect the public
health.”** Mandatory treatment may continue until a person is “cured,” ** which makes it unclear how
the statute would apply to a person with HIV or another condition that cannot be eliminated or rendered
completely non-infectious.

Health officials are empowered to impose isolation or quarantine on an individual with venereal disease
if deemed “necessary to protect the public health.”**® The statute does not enumerate any procedural
safeguards for a person subject to these kinds of measures and the authors are not aware of any case
law that demonstrates the limits of public health authority to control venereal disease.

Public health officials, in fulfilling their duty “to investigate sources of infection of venereal diseases,”
are also instructed to “cooperate with the proper officials whose duty it is to enforce laws directed
against prostitution, and otherwise to use every proper means for the repression of prostitution.”3%

Important note: While we have made an effort to ensure that this information is current, the law is always
changing and we cannot guarantee the accuracy of the information provided. This information may or may not be
applicable to your specific situation and, as such, it should not be used as substitute for legal advice.

%9 |paHO CODE ANN § 39-607(2016).
%% |paHO CoDE ANN § 39-603 (2016).
397
Id.
Id. See also IpaHO CoDE ANN § 39-605 (2016).
IDAHO CODE ANN § 39-603 (2016).

398
399
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l[daho Code Annotated

Note: Provisions imposing punitive restrictions or listing criminal sentences are denoted with ** and are generally
listed first. Thereafter, provisions within a particular title are listed numerically.

GENERAL LAWS, TITLE 39, HEALTH AND SAFETY

IDAHO CODE ANN. 8 39-608 (2016) **

Transfer of body fluid which may contain the HIV virus--Punishment--Definitions--Defenses

(1) Any person who exposes another in any manner with the intent to infect or, knowing that he or she
is or has been afflicted with acquired immunodeficiency syndrome (AIDS), AIDS related complexes
(ARC), or other manifestations of human immunodeficiency virus (HIV) infection, transfers or attempts
to transfer any of his or her body fluid, body tissue or organs to another person is guilty of a felony and
shall be punished by imprisonment in the state prison for a period not to exceed fifteen (15) years, by
fine not in excess of five thousand dollars ($ 5,000), or by both such imprisonment and fine.

(2) Definitions. As used in this section:

(a) “Body fluid” means semen (irrespective of the presence of spermatozoa), blood, saliva,
vaginal secretion, breast milk, and urine.

(b) “Transfer” means engaging in sexual activity by genital-genital contact, oral-genital contact,
anal-genital contact; or permitting the use of a hypodermic syringe, needle, or similar device
without sterilization; or giving, whether or not for value, blood, semen, body tissue, or organs to
a person, blood bank, hospital, or other medical care facility for purposes of transfer to another
person.

(3) Defenses:

(a) Consent. It is an affirmative defense that the sexual activity took place between consenting
adults after full disclosure by the accused of the risk of such activity.

(b) Medical advice. It is an affirmative defense that the transfer of body fluid, body tissue, or
organs occurred after advice from a licensed physician that the accused was noninfectious.

IDAHO CODE ANN. § 39-601 (2016) **

Venereal diseases enumerated

Syphilis, gonorrhea, human immunodeficiency virus (HIV), chlamydia and hepatitis B virus (HBV),
hereinafter designated as venereal diseases, are hereby declared to be contagious, infectious,
communicable and dangerous to public health; and it shall be unlawful for anyone infected with these
diseases or any of them to knowingly expose another person to the infection of such diseases.

IDAHO CODE ANN. 8 39-603 (2016)

Examination, treatment, and quarantine—Repression of prostitution

State, county and municipal health officers, or their authorized deputies, within their respective
jurisdiction, are hereby directed and empowered, when in their judgment it is necessary to protect the
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public health, to make examinations, or have examinations made by competent physician, of persons
reasonably suspected of being infected with venereal disease, and to require persons infected with
venereal disease to report for treatment to a reputable physician and continue treatment until cured, or
to submit to treatment provided at public expense until cured, and also, when in their judgment it is
necessary to protect the public health, to isolate or quarantine persons affected with venereal disease.
It shall be the duty of all local and state health officers to investigate sources of infection of venereal
diseases, to cooperate with the proper officials whose duty it is to enforce laws directed against
prostitution, and otherwise to use every proper means for the repression of prostitution.

IDAHO CODE ANN. 8 39-605 (2016)

Rules for carrying out law

The state board of health and welfare is hereby empowered and directed to make such rules as shall,
in its judgment, be necessary for the carrying out of the provisions of this chapter, including rules
providing for the control and treatment of persons isolated or quarantined under the provisions of
section 39-603, Idaho Code, and such other rules, not in conflict with provisions of this chapter,
concerning the control of venereal diseases, and concerning the care, treatment and quarantine of
persons infected therewith, as it may from time to time deem advisable. All such rules so made shall be
of force and binding upon all county and municipal health officers and other persons affected by this
chapter, and shall have the force and effect of law. Such rules may be amended from time to time by
the state board of health and welfare. All rules must be entered on the minutes of the state board of
health and welfare and copies shall be furnished to all county and municipal health officers and to
anyone else who may apply for same. Such rules shall be adopted and become effective in accordance
with the provisions of chapter 52, title 67, Idaho Code.

IDAHO CODE ANN. 8§ 39-607 (2016) **

Penalties for violations

Any person who shall violate any lawful rule or regulation made by the state board of health and
welfare, pursuant to the authority herein granted, or who shall fail or refuse to obey any lawful order
issued by any public health authority, pursuant to the authority granted in this chapter, or any person
who, knowing that he or she is infected with syphilis, gonorrhea or chancroid, exposes another person
to the infection of such disease, shall be deemed guilty of a misdemeanor, and shall be punished, on
conviction thereof, by a fine of not more than three hundred dollars ($300) or by imprisonment in the
county jail for not more than six (6) months; or by both such fine and imprisonment.
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lllinols

Analysis

People living with HIV (PLHIV) may be prosecuted for engaging in unprotected

sexual intercourse without first disclosing their HIV status.

PLHIV may face prosecution for engaging in condomless sexual intercourse without first disclosing their
HIV status.*® The statute requires that there be “specific intent to commit the offense.” *°* However,
lllinois courts have not clarified whether this means specific intent to transmit HIV or specific intent to
perform the acts enumerated in the statute, i.e., engaging in sexual activity, donating blood or other
bodily products, or transferring non-sterile drug paraphernalia. Transmission of disease is not required
for prosecution.**

It is a Class 2 felony, punishable by three to seven years in prison and a $25,000 fine, for a PLHIV who
knows their HIV status to engage in “sexual activity” with another without the use of a condom.**® The
definition of “sexual contact” is limited to insertive vaginal and anal intercourse.*** It is an affirmative
defense to prosecution if the defendant can prove that their sexual partner knew the defendant’s HIV
status, knew that the activity could result in HIV transmission, and consented to the activity with that
knowledge.*® Since it is an element of the offense that the PLHIV did not use a condom during sexual
activity, the use of a condom can also operate as a defense to prosecution.**®

While disclosure and use of a condom constitute defenses to prosecution, proving that either one
occurred during private sexual encounters is difficult without withesses or documentation. Evidence on
these questions will normally limited to the conflicting testimony of the complainant and the defendant.

Prosecutions under the lllinois HIV exposure statute include:

400720 ILL. COMP. STAT. 5/12-5.01(a)(1), 5/12-5.01(a)(d) (specifying that disclosure is an affirmative defense) (2016).
01 720 ILL. Comp. STAT. 5/12-5.01(a) (2016).

402720 ILL. CoMP. STAT. 5/12-5.01(c) (2016).

493 720 ILL. Comp. STAT. 5/12-5.01(a)(1), 5/12-5.01(e); 730 ILL. COMP. STAT. 5/5-4.5-35(a), 5/5-4.5-50(b) (2016).

404 720 ILL. Comp. STAT. 5/12-5.01(b) (2016).

%95 720 ILL. Comp. STAT. 5/12-5.01(d) (2016).

496720 ILL. ComP. STAT. 5/12-5.01(a)(1) (2016) (stating that a person commits criminal transmission of HIV when she/he
“engages in sexual activity with another without the use of a condom . . . .” (emphasis added)).
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e In October 2016, a 46-year-old man was charged with three counts of criminal transmission
of HIV after he dated three women without disclosing his HIV status.””’ He was on
antiretroviral therapy at the time.**®

e In September 2014, a 40-year-old PLHIV pled guilty to reduced charges of reckless conduct
after he had sex with a partner without disclosing his status or using a condom.*® The man
had an undetectable viral load at the time.**

e In April 2014, a 31-year-old man was charged with criminal transmission of HIV after failing
to disclose his HIV status to a sexual partner and falsely telling her that his wife died of
ovarian cancer instead of HIV-related illness.***

e In May 2013, a 35-year-old PLHIV was charged with criminal sexual assault, aggravated
criminal sexual abuse, and criminal transmission of HIV for alleged sexual abuse of a high
school student in 2011.%*

e Alsoin May 2013, a 48-year-old PLHIV was charged with criminal sexual assault after he
allegedly assaulted a male teenager when the teen refused to have sex for money.** The
man’s bail was set at $5 million.***

PLHIV are prohibited from donating or providing blood, tissue, semen, organs, or

bodily fluids.

Itis a Class 2 felony, punishable by three to seven years in prison and a $25,000 fine, for a PLHIV to
donate, transfer, or provide blood, tissue, semen, organs, or “other potentially infectious bodily fluids”
for transfusion, transplant, insemination, or administration to another.**® The meaning of “potentially
infectious bodily fluids” is undefined in the statute and transmission is not required for prosecution.**

PLHIV can be prosecuted and jailed for sharing non-sterile injection equipment

with others.
PLHIV may be prosecuted and imprisoned for sharing or exchanging non-sterile needles and other
drug paraphernalia. It is a Class 2 felony, punishable by three to seven years in prison and a $25,000

407 Wwilliam Lee, Wilmette personal trainer accused of knowingly transmitting HIV, CHICAGO TRIBUNE, Oct. 10, 2016, available at

http://www.chicagotribune.com/news/local/breaking/ct-wilmette-personal-trainer-accused-of-knowingly-transmitting-hiv-

20161009-story.html.
408 |d.

409 George Houde, Cicero cop pleads guilty to misdemeanor in HIV case, CHICAGO TRIB., Sept. 5, 2014, available at

http://www.chicagotribune.com/news/ct-hiv-transmission-charge-met-20140906-story.html.

10 Kim Geiger, HIV exposure cases head to court, stoke debate, CHICAGO TRIB., Sept. 5, 2014, available at
http://www.chicagotribune.com/news/ct-hiv-criminal-cases-met-20140905-story.html.

1 Carlos Sadovi, Man charged with knowingly infecting girlfriend with HIV, CHicaGo TRiB., April 24, 2014, available at
http://articles.chicagotribune.com/2014-04-24/news/chi-man-charged-with-knowingly-infecting-girlfriend-with-hiv-
20140424 1 _hiv-test-criminal-transmission-hiv-status.

412 3im Suhr, HIV-infected teacher’s aide accused of molestation, AP, May 13, 2013, available at http://newsok.com/hiv-
infected-teachers-aide-accused-of-molestation/article/feed/541253.

13 Geoff Ziezulewicz, $5M bail for HIV positive man charged with sexual assault, CHi. TRiB., May 5, 2013, available at
http://articles.chicagotribune.com/2013-05-05/news/chi-5m-bail-for-hiv-positive-man-charged-with-sexual-assault-

20130505 1 miller-hiv-positive-man-bathroom.
414
Id.

#15 720 ILL. ComP. STAT. 5/12-5.01(a)(2); 730 ILL. COMP. STAT. 5/5-4.5-35(a), 5/5-4.5-50(b) (2016).
#16 720 ILL. CoMP. STAT. ANN. 5/12-5.01(c) (2016).
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fine, for a PLHIV who is aware of their HIV status to dispense, deliver, exchange, sell, or otherwise
transfer to another person any non-sterile “intravenous or intramuscular drug paraphernalia.”**” This
includes syringes, or “any equipment, product, or material of any kind which is peculiar to and marketed
for use in injecting a substance into the human body.”**® Transmission of HIV is not required for
prosecution. **° Although it is an affirmative defense that the person exposed was aware of a
defendant’s HIV status, understood that the action could result in HIV transmission, and consented to
the action with that knowledge,** it must be noted that actual exposure is not required for criminal
liability to attach—as drafted, a person may be prosecuted for selling, exchanging or transferring non-
sterile injection equipment even if the recipient does not use it.

Transmission of HIV or other sexually transmitted diseases (STDs) can serve as

an aggravating factor in certain offenses.

Transmission of HIV or other STDs can function as an aggravating factor in prosecutions for sexual
assault. Circumstances that elevate sexual assault to aggravated sexual assault include causing bodily
harm*®* to the victim during the commission of the offense*? or acting in a manner that threatens or
endangers another person during the commission of the offense.*?

In People v. Giraud, the lllinois Supreme Court examined whether or not a PLHIV knowingly exposing
someone to HIV during the commission of a sexual assault constitutes life endangerment or bodily
harm sufficient to elevate the offense.*** The defendant had appealed his conviction for aggravated
sexual assault on the basis of the victim’s exposure to HIV during the commission of the crime, which
the appellate court reduced to sexual assault because it concluded that exposure to HIV alone does not
satisfy the requirements for an aggravated offense. **

The court concluded that a threat must actually be communicated to a victim in word or deed, and that
the mere risk of future harm is not equivalent to a threat of harm during the commission of an
offense.*®® As to whether exposure to HIV constitutes bodily harm, the court found that only in the case
of actual disease transmission would the sexual assault be aggravated due to infliction of bodily harm
on the victim.**’ In its explanation, the court observed that relying on the State’s reasoning would have
negative unintended consequences, stating that “the State's reading of the statute, equating mere
exposure to a communicable disease to endangering the life of a victim, could apply just as well to

17720 ILL. COMP. STAT. ANN. 5/12-5.01(a)(3); 730 ILL. COMP. STAT. 5/5-4.5-35(a), 5/5-4.5-50(b) (2016).
18 720 ILL. COMP. STAT. ANN. 5/12-5.01(b) (2016).
19 720 ILL. CoMP. STAT. ANN. 5/12-5.01(c) (2016).
20720 ILL. COMP. STAT. ANN. 5/12-5.01(d) (2016).

2L Defined in the context of sex offenses as “physical harm,” including but not limited to “sexually transmitted disease,
pregnancy, and impotence.” 720 ILL. Comp. STAT. ANN. 5/11-0.1 (2016).

22720 ILL. COMP. STAT. ANN. 5/11-1.30(a)(2) (2016).
423 720 ILL. COMP. STAT. ANN. 5/11-1.30(a)(3) (2016).
24 980 N.E.2d 1107, 1109 (lll. 2012).

25 1d. at 1108-09.

26 |d. at 1112.

“271d. at 1114-15.
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exposure to the HPV virus, which causes cervical cancer, or to exposure to hepatitis, which can lead to
liver cancer, or exposure to tuberculosis, which can be fatal.”*?®

The court also pointed to the fact that a defendant who exposes someone to HIV during a sexual
assault, but which does not result in HIV transmission, will serve consecutive sentences for criminal
exposure to HIV and the underlying assault.**® Consecutive sentences are mandatory when a
defendant has been convicted of criminal sexual assault, aggravated criminal sexual assault, or
predatory criminal assault of a child.**° A defendant who exposes someone to HIV during a sexual
assault can thus face up to 22 years of incarceration if sentenced to the maximum available term for
each offense.”** Where transmission results, a defendant may be charged with aggravated sexual
assault on the basis of harm to the victim, a Class X felony, and punishable by up to 30 years’
incarceration.*®?

Under the previous lllinois HIV criminal law, PLHIV could be imprisoned for

exposing others to their “bodily fluids.”

The lllinois HIV criminal law underwent significant change in 2012.**® Under the previous statute, PLHIV
faced prosecution for engaging in “intimate contact,” which was defined as the exposure of the body of
one person to the bodily fluid of another person in a manner that could result in the transmission of
HIV.*** Because the definition of “bodily fluids” under the previous HIV exposure law was not limited to
fluids known to transmit HIV, actions that posed at best only a theoretical risk of HIV transmission, such
as biting, spitting, and scratching, were subject to prosecution.*** Further, the old law did not allow for
condom use as a defense, in spite of the fact that their use is known to significantly reduce the risk of
HIV transmission.**®

The only affirmative defense to prosecution was disclosure to the complainant, awareness of the
complainant that the activity could result in HIV transmission, and consent of the complainant to the
activity.**” Numerous prosecutions occurred under the prior version of the law.**®

428
Id.

9 1d. at 1114.

30730 ILL. ComP. STAT. 5/5-8-4(d)(2)(2016).

431 730 ILL. CoMP. STAT. 5/5-4.5-30(a), 5/5-4.5-35(a)(2016).

%32 730 ILL. COMP. STAT. 5/5-4.5-25(a) (2016).

433 Ramon Gardenhire, How lllinois’ HIV Criminalization Law has Changed, AIDS FoOuND. oF CHICAGO, July 27, 2012, available
at http://aidschicago.org/illinois-news/522-how-illinois-hiv-criminalization-law-has-changed.

%34 720 ILL. ComP. STAT. 5/12-16.2 (amended 2012, current version at 720 ILL. COMP. STAT. 5/12-5.01).

“%5 See CTR. FOR DISEASE CONTROL & PREVENTION, HIV Transmission Risk, Estimated Per-Act Probability of Acquiring HIV from
an Infected Source, by Exposure Act, (Dec. 4, 2015), available at http://www.cdc.gov/hiv/policies/law/risk.html (last visited Dec.
9, 2016) (stating that there exists only a “negligible” risk that HIV can be transmitted through a bite); CTR. FOR DISEASE
CoNTROL & PREVENTION, HIV Transmission, Can | get HIV from being spit on or scratched by an HIV-infected person?, (Dec.
21, 2016), available at http://www.cdc.gov/hiv/basics/transmission.html (last visited Jan. 10, 2017) (“HIV isn’t spread through
saliva, and there is no risk of transmission from scratching because no body fluids are transferred between people.).

436 See, e.g., CTR. FOR DISease CONTROL & PREVENTION, Condoms and STDs: Fact sheet for public health personnel, (March 5,
2013), available at https://www.cdc.gov/condomeffectiveness/latex.html (last visited Dec, 9, 2016).

37720 ILL. ComP. STAT. 5/12-16.2(3)(d) (amended 2012, current version at 720 ILL. COMP. STAT. ANN. 5/12-5.01).

438 See, e.g., Jim Jaworski, Man accused of biting cop, charged with transmission of HIV, TRiBLOCAL.coM, Nov. 23, 2011,
available at http://www.triblocal.com/oak-park-river-forest/2011/11/23/man-accused-of-biting-cop-charged-with-transmitting-
hiv; Metro-East Man Charged With Knowingly Spreading HIV, CBS St. Louis/fKMOX Radio, October 13, 2011, available at
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A person with HIV or other STD may be required to undergo mandatory

examination or treatment.

A person who is reasonably suspected of being infected with or having been exposed a sexually
transmissible disease (STD) may be required to undergo mandatory examination and treatment.
lllinois defines “sexually transmissible disease” as including chancroid, gonorrhea, granuloma inguinale,
lymphogranuloma venereum, genital herpes simplex, chlamydia, nongonococcal urethritis (NGU),
pelvic inflammatory disease (PID)/Acute Salpingitis, syphilis, Acquired Immunodeficiency Syndrome
(AIDS), and Human Immunodeficiency Virus (HIV).*?°

439

Mandatory treatment may continue until the disease is rendered non-communicable or the Department
of Health concludes that “the person does not present a real and present danger to public health.”*** A
person may be required to undergo treatment against their will if the Department obtains a warrant on
the basis that they “[are] infectious and that a real and present danger to the public health exists” and
all other “reasonable means of obtaining compliance have been exhausted.”*** Any legal proceedings
related to the issuance of such a warrant are conducted in camera and sealed.**

lllinois law does not precisely define what kind of conduct rises to the level of “a real and present
danger.” Thus, for conditions that cannot be rendered completely non-infectious, it is unclear what
criteria a person would need to meet in order to be released when they are considered to no longer
pose a threat to others.

A person with HIV or other STD may be subject to isolation and quarantine.

The Department of Health may order someone with an STD to be isolated or quarantined to “prevent
the probable spread of a sexually transmitted disease, until such time as the condition can be corrected
or the danger to the public health eliminated or reduced in such a manger that no substantial danger to
the public’s health any longer exists.”*** A court will only issue an order for involuntary isolation or
quarantine upon the Department of Health’s showing, by clear and convincing evidence, that “the
public's health and welfare are significantly endangered by a person with a sexually transmissible
disease or by a place where there is a significant amount of sexual activity likely to spread a sexually
transmissible disease”* and proof that all other reasonable means of corrected the problem have been

http://stlouis.cbslocal.com/2011/10/13/metro-east-man-charged-with-knowingly-spreading-hiv; Dave Fopay, Man pleads guilty
in Coles County Court for knowingly spreading HIV, HERALD-REVIEW.COM, Feb. 16, 2010, available at http://www.herald-
review.com/news/local/article 77a9af98-13b8-5a12-aa55-88997f84b5b3.html; Art Barnum, Woman Pleads Guilty in HIV Case,
CHI. TRIB., Feb. 4, 2003, available at http://articles.chicagotribune.com/2003-02-04/news/0302040089 1 _hiv-lesser-crime-
quilty; Mark Shuman, Prostitution Suspect faces HIV Charge, CHI. TRiB., May 6, 1999, available at
http://articles.chicagotribune.com/1999-05-06/news/9905060289 1 hiv-and-prostitution-criminal-transmission-arrest-tuesday-
night.

39 410 ILL. ComP. STAT. ANN. 325/6(a), 325/6(b) (2016); 77 ILL. ADMIN. CODE § 693.50 (2016) (Note that the Administrative Code
provisions do not apply to STDs generally—only syphilis, gonorrhea, chlamydia, HIV, and chancroid).

49410 ILL. ComP. STAT. ANN. 325/3(3) (2016).

41 410 ILL. ComP. STAT. ANN. 325/6(b)(2016).

42 410 ILL. CoMP. STAT. ANN. 325/6(c)(2016).
443
Id.

44 410 ILL. Comp. STAT. ANN. 325/7(a) (2016); 77 ILL. ADMIN. CODE § 693.60(a) (2016) (Note that these Administrative Code
provisions do not apply to STIs generally—only syphilis, gonorrhea, chlamydia, HIV and chancroid).

45410 ILL. ComP. STAT. ANN. 325/7(b) (2016).
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exhausted.*® As above, the terms “substantial danger” and “significantly endangered,” are not defined,
leaving the statute open to potentially broad interpretation and application to people with HIV or other
STDs.

Illinois’” Administrative Code outlines various procedural requirements related to the issuance of an
order for isolation or quarantine.*’’” A written order from a health department must include a variety of
information, including the basis for the order, anticipated duration of the order, and a restricted
individual’s right to counsel.**® If a health department petitions a court for a court order of restriction, an
individual must receive notice at least 24 hours’ notice prior to the resulting hearing.**® With respect to
the required showing that no less restrictive alternative exists, the reviewing court will consider whether,
given the facts of the case, quarantine or isolation is a measure provided for in Department of Health
guidelines or in guidelines issued by the Centers for Disease Control or the World Health
Organization.*° Isolation or quarantine as a result of a court order may not exceed 30 days from the
date of issuance;** any request to continue the order beyond that period may also be for no more than
30 days.**?

Public health officials will release patient medical information in support of

criminal prosecutions.

The Department of Health initiates an investigation when it receives notification of HIV infection and
determines that the subject of the notification may present a possible risk of HIV transmission.**® All
information obtained pursuant as a result of the investigation is confidential and generally not
admissible as evidence or discoverable in any legal action.*** However, this general rule has
exceptions, including when authorized under court order or subpoena pursuant to a prosecution under
lllinois’ HIV criminal statute.*® The information may also be released for the purpose of obtaining a
warrant in order to examine, treat, isolate or quarantine someone.**®

Important note: While we have made an effort to ensure that this information is current, the law is always
changing and we cannot guarantee the accuracy of the information provided. This information may or may not be
applicable to your specific situation and, as such, it should not be used as a substitute for legal advice.

446
Id.

#4777 ILL. ADMIN. CoDE § 690.1330(20186).

48 77 ILL. ADMIN. CODE §§ 690.1330(b)(2)(C), 690.1330(b)(2)(G), 690.1330(b)(2)(E) (2016).
9 77 ILL. ADMIN. CoDE § 690.1330(f) (2016).

%0 77 ILL. Abm. CoDE § 690.1330(g) (2016).

%1 77 ILL. ADMIN. CoDE § 690.1330(g)(1) (2016).

2 77 ILL. ADMIN. CODE § 690.1330(g)(4)(B) (2016).

%53 410 ILL. ComP. STAT. ANN. 325/5.5(a) (2016).

54 410 ILL. ComP. STAT. ANN. 325/5.5(d)(2016).

%5 410 ILL. ComP. STAT. ANN. 325/5.5(d)(2) (2016).

%6 410 ILL. ComP. STAT. ANN. 325/5.5(d)(3) (2016).

HIVLAWANDPOLICY.ORG THE CENTER FOR HIV LAW AND POLICY



128 e ILLINOIS HIV CRIMINALIZATION IN THE UNITED STATES:
A SOURCEBOOK ON STATE AND FEDERAL HIV CRIMINAL LAW AND PRACTICE

lllinois Compiled Statutes

Note: Provisions imposing punitive restrictions or listing criminal sentences are denoted with ** and are generally
listed first. Thereafter, provisions within a particular title are listed numerically.

CHAPTER 720, CRIMNAL OFFENSES, CRIMINAL CODE

720 ILL. CoMP. STAT. § 5/12-5.01 (2016) **

Criminal transmission of HIV

(a) A person commits criminal transmission of HIV when he or she, with the specific intent to commit
the offense:

(1) engages in sexual activity with another without the use of a condom knowing that he or she
is infected with HIV;

(2) transfers, donates, or provides his or her blood, tissue, semen, organs, or other potentially
infectious body fluids for transfusion, transplantation, insemination, or other administration to
another knowing that he or she is infected with HIV; or

(3) dispenses, delivers, exchanges, sells, or in any other way transfers to another any nonsterile
intravenous or intramuscular drug paraphernalia knowing that he or she is infected with HIV.

(b) For purposes of this Section: “HIV” means the human immunodeficiency virus or any other identified
causative agent of acquired immunodeficiency syndrome.

“Sexual activity” means the insertive vaginal or anal intercourse on the part of an infected male,
receptive consensual vaginal intercourse on the part of an infected woman with a male partner, or
receptive consensual anal intercourse on the part of an infected man or woman with a male partner.

“Intravenous or intramuscular drug paraphernalia” means any equipment, product, or material of any
kind which is peculiar to and marketed for use in injecting a substance into the human body.

(c) Nothing in this Section shall be construed to require that an infection with HIV has occurred in order
for a person to have committed criminal transmission of HIV.

(d) It shall be an affirmative defense that the person exposed knew that the infected person was
infected with HIV, knew that the action could result in infection with HIV, and consented to the action
with that knowledge.

(d-5) A court, upon a finding of reasonable suspicion that an individual has committed the crime of
criminal transmission of HIV, shall order the production of records of a person accused of the offense of
criminal transmission of HIV or the attendance of a person with relevant knowledge thereof so long as
the return of the records or attendance of the person pursuant to the subpoena is submitted initially to
the court for an in camera inspection. Only upon a finding by the court that the records or proffered
testimony are relevant to the pending offense, the information produced pursuant to the court’s order
shall be disclosed to the prosecuting entity and admissible if otherwise permitted by law.

(e) A person who commits criminal transmission of HIV commits a Class 2 felony.
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720 1LL. COMP. STAT. ANN. 5/11-0.1 (2016)

Definitions

"Bodily harm" means physical harm, and includes, but is not limited to, sexually transmitted disease,
pregnancy, and impotence.

720 ILL. COMP. STAT. ANN. 5/11-1.30 (2016)

Aggravated criminal sexual assault

(a) A person commits aggravated criminal sexual assault if that person commits criminal sexual assault
and any of the following aggravating circumstances exist during the commission of the offense or, for
purposes of paragraph (7), occur as part of the same course of conduct as the commission of the
offense:

(2) the person causes bodily harm to the victim, except as provided in paragraph (10);

CHAPTER 730, CORRECTIONS, UNIFIED CODE OF CORRECTIONS

730 1ILL. COMP. STAT. § 5/5-4.5-35 (2016) **

Class 2 Felonies; Sentence

For a Class 2 felony:

(a) TERM. The sentence of imprisonment shall be a determinate sentence of not less than 3 years and
not more than 7 years. The sentence of imprisonment for an extended term Class 2 felony, as provided
in Section 5-8-2 (730 ILCS 5/5-8-2), shall be a term not less than 7 years and not more than 14 years.

(d) PROBATION; CONDITIONAL DISCHARGE. Except as provided in Section 5-5-3 or 5-6-2 (730
ILCS 5/5-5-3 or 5/5-6-2), the period of probation or conditional discharge shall not exceed 4 years. The
court shall specify the conditions of probation or conditional discharge as set forth in Section 5-6-3 (730
ILCS 5/5-6-3).

(e) FINE. Fines may be imposed as provided in Section 5-4.5-50(b) (730 ILCS 5/5-4.5-50(b)).

() PAROLE; MANDATORY SUPERVISED RELEASE. Except as provided in Section 3-3-8 or 5-8-1
(730 ILCS 5/3-3-8 or 5/5-8-1), the parole or mandatory supervised release term shall be 2 years upon
release from imprisonment.

730 1LL. COMP. STAT. 8 5/5-4.5-50 **

Sentence Provisions; All Felonies

(b) FELONY FINES. An offender may be sentenced to pay a fine not to exceed, for each offense,
$25,000 or the amount specified in the offense, whichever is greater, or if the offender is a corporation,
$50,000 or the amount specified in the offense, whichever is greater. A fine may be imposed in addition
to a sentence of conditional discharge, probation, periodic imprisonment, or imprisonment. See Article 9
of Chapter V (730 ILCS 5/Ch. V, Art. 9 [(730 ILCS 5/5-9-1 et seq.)]) for imposition of additional amounts
and determination of amounts and payment.
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CHAPTER 410, PUBLIC HEALTH, COMMUNICABLE DISEASES

410 1LL. COMP. STAT. ANN. 325/3 (2016)

Definitions

(3) "Sexually transmissible disease" means a bacterial, viral, fungal or parasitic disease, determined by
rule of the Department to be sexually transmissible, to be a threat to the public health and welfare, and
to be a disease for which a legitimate public interest will be served by providing for regulation and
treatment. In considering which diseases are to be designated sexually transmissible diseases, the
Department shall consider such diseases as chancroid, gonorrhea, granuloma inguinale,
lymphogranuloma venereum, genital herpes simplex, chlamydia, nongonococcal urethritis (NGU),
pelvic inflammatory disease (PID)/Acute Salpingitis, syphilis, Acquired Immunodeficiency Syndrome
(AIDS), and Human Immunodeficiency Virus (HIV) for designation, and shall consider the
recommendations and classifications of the Centers for Disease Control and other nationally
recognized medical authorities. Not all diseases that are sexually transmissible need be designated for
purposes of this Act.

410 ILL. COMP. STAT. ANN. 325/5.5 (2016)

Risk assessment

(a) Whenever the Department receives a report of HIV infection or AIDS pursuant to this Act and the
Department determines that the subject of the report may present or may have presented a possible
risk of HIV transmission, the Department shall, when medically appropriate, investigate the subject of
the report and that person's contacts as defined in subsection (c), to assess the potential risks of
transmission. Any investigation and action shall be conducted in a timely fashion. All contacts other
than those defined in subsection (c) shall be investigated in accordance with Section 5 of this Act [410
ILCS 325/5]

(d) All information and records held by the Department and local health authorities pertaining to
activities conducted pursuant to this Section shall be strictly confidential and exempt from copying and
inspection under the Freedom of Information Act [5 ILCS 140/1 et seq.]. Such information and records
shall not be released or made public by the Department or local health authorities, and shall not be
admissible as evidence, nor discoverable in any action of any kind in any court or before any tribunal,
board, agency or person and shall be treated in the same manner as the information and those records
subject to the provisions of Part 21 of Article VIII of the Code of Civil Procedure [735 ILCS 5/2-2101 et
seq.] except under the following circumstances:

(2) When authorized under Section 8 [410 ILCS 325/8] to be released under court order or
subpoena pursuant to Section 12-5.01 or 12-16.2 of the Criminal Code of 1961 or the Criminal
Code of 2012 [720 ILCS 5/12-5.01 or 720 ILCS 5/12-16.2]; or

(3) When made by the Department for the purpose of seeking a warrant authorized by Sections
6 and 7 of this Act. Such disclosure shall conform to the requirements of subsection (a) of
Section 8 of this Act.
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410 1LL. COMP. STAT. ANN. 325/6 (2016)

Physical examination and treatment

(a) Subject to the provisions of subsection (c) of this Section, the Department and its authorized
representatives may examine or cause to be examined persons reasonably believed to be infected with
or to have been exposed to a sexually transmissible disease.

(b) Subject to the provisions of subsection (c) of this Section, persons with a sexually transmissible
disease shall report for complete treatment to a physician licensed under the provisions of the Medical
Practice Act of 1987 [225 ILCS 60/1 et seq.], or shall submit to treatment at a facility provided by a local
health authority or other public facility, as the Department shall require by rule or regulation until the
disease is noncommunicable or the Department determines that the person does not present a real and
present danger to the public health. This subsection (b) shall not be construed to require the
Department or local health authorities to pay for or provide such treatment.

(c) No person shall be apprehended, examined or treated for a sexually transmissible disease against
his will, under the provisions of this Act, except upon the presentation of a warrant duly authorized by a
court of competent jurisdiction. In requesting the issuance of such a warrant the Department shall show
by a preponderance of evidence that the person is infectious and that a real and present danger to the
public health and welfare exists unless such warrant is issued and shall show that all other reasonable
means of obtaining compliance have been exhausted and that no other less restrictive alternative is
available. The court shall require any proceedings authorized by this subsection (c) to be conducted in
camera. A record shall be made of such proceedings but shall be sealed, impounded and preserved in
the records of the court, to be made available to the reviewing court in the event of an appeal.

410 ILL. COMP. STAT. ANN. 325/7 (2016)

Quarantine and Isolation

(a) Subject to the provisions of subsection (b) of this Section, the Department may order a person to be
isolated or a place to be quarantined and made off limits to the public to prevent the probable spread of
a sexually transmissible disease, until such time as the condition can be corrected or the danger to the
public health eliminated or reduced in such a manner that no substantial danger to the public's health
any longer exists.

(b) No person may be ordered to be isolated, and no place may be ordered to be quarantined, except
with the consent of such person or owner of such place or upon the order of a court of competent
jurisdiction and upon proof by the Department, by clear and convincing evidence, that the public's
health and welfare are significantly endangered by a person with a sexually transmissible disease or by
a place where there is a significant amount of sexual activity likely to spread a sexually transmissible
disease, and upon proof that all other reasonable means of correcting the problem have been
exhausted and no less restrictive alternative exists.
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lllinois Administrative Code

TITLE 77, PUBLIC HEALTH, CHAPTER |, DEPARTMENT OF PUBLIC HEALTH

77 ILL. ADMIN. CODE § 690.1330 (2016)

Order and Procedure for Isolation, Quarantine and Closure

a) The Department or certified local health department may order a person or group of persons to be
guarantined or isolated or may order a place to be closed and made off limits to the public on an
immediate basis without prior consent or court order if, in the reasonable judgment of the Department
or certified local health department, immediate action is required to protect the public from a
dangerously contagious or infectious disease. (Section 2(c) of the Act) The determination that
immediate action is required shall be based on the following:

(1) The Department or the certified local health department has reason to believe that a person
or group of persons is, or is suspected to be, infected with, exposed to, or contaminated with a
dangerously contagious or infectious disease that could spread to or contaminate others if
remedial action is not taken; and

(2) The Department or the certified local health department has reason to believe that the
person or group of persons would pose a serious and imminent risk to the health and safety of
others if not detained for isolation; and

(3) The Department or the certified local health department has first made efforts, which shall be
documented, to obtain voluntary compliance with requests for medical examination, testing,
treatment, counseling, vaccination, decontamination of persons or animals, isolation, and
inspection and closure of facilities, or has determined that seeking voluntary compliance would
create a risk of serious harm.

(b) All police officers, sheriffs and all other officers and employees of the State or any locality shall
enforce the rules and regulations so adopted and orders issued by the Department or the certified local
health department. (Section 2(a) of the Act) The Department or certified local health department may
request the assistance of police officers, sheriffs, and all other officers and employees of any political
subdivision within the jurisdiction of the Department or certified local health department to immediately
enforce an order given to effectuate the purposes of this Subpart.

(c) If the Department or certified local health department orders the immediate isolation or quarantine of
a person or group of persons:

(1) The immediate isolation or quarantine order shall be for a period not to exceed the period of
incubation and communicability, as determined by the Department or certified local health
department, for the dangerously contagious or infectious disease.

(2) The Department or certified local health department shall issue a written isolation or
guarantine order within 24 hours after the commencement of isolation or quarantine pursuant to
a verbal order, which shall specify the following:

(A) The identity of all persons or groups subject to quarantine or isolation, if known;
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(B) The premises subject to quarantine, isolation or closure;
(C) Notice of the right to counsel;

(D) Notice that if the person or owner is indigent, the court will appoint counsel for that
person or owner;(E) Notice of the reason for the order for isolation, quarantine or
closure, including the suspected dangerously contagious or infectious disease, if known;

(F) Notice of whether the order is an immediate order, and if so, the time frame for the
Department or certified local health department to seek consent or to file a petition
requesting a court order;

(G) Notice of the anticipated duration of the isolation, quarantine, or closure, including
the dates and times at which isolation, quarantine, or closure commences and ends
(Section 2(c) of the Act);

(H) A statement of the measures taken by the Department or the certified local health
department to seek voluntary compliance or the basis on which the Department or the
certified local health department determined that seeking voluntary compliance would
create a risk of serious harm;

() A statement regarding the medical basis on which isolation, quarantine, or closure is
justified, e.g., clinical manifestations; physical examination; laboratory tests, diagnostic
tests or other medical tests; epidemiologic information; or other evidence of exposure or
infection available to the Department or certified local health department at the time;

(J) A statement that such persons may refuse examination, medical monitoring, medical
treatment, prophylaxis, or vaccination, but remain subject to isolation or quarantine; and

(K) A statement that, at any time while the isolation, quarantine or closure order is in
effect, persons under isolation, quarantine, or closure may request a hearing to review
the isolation, quarantine or closure order as set forth in Section 690.1345 of this Subpart.

() Upon filing a petition requesting a court order authorizing the isolation, quarantine or closure, or a
petition requesting continued isolation, quarantine, or closure, the Department or certified local health
department shall serve a notice of the hearing upon the person or persons who are being quarantined
or isolated or upon the owner of the property that is being closed at least 24 hours before the hearing. If
it is impractical to provide individual notice to large groups who are isolated or quarantined, a copy of
the notice shall be posted in a designated location. The notice shall contain the following information:

(1) The time, date and place of the hearing;

(2) The grounds and underlying facts upon which continued isolation, quarantine or closure is
sought;

(3) The person's right to appear at the hearing; and

(4) The person's right to counsel, including the right, if the person is indigent, to be represented
by counsel designated by the court.
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(g) To obtain a court order, the Department or certified local health department, by clear and convincing
evidence, must prove that the public's health and welfare are significantly endangered by a person or
group of persons that has, that is suspected of having, that has been exposed to, or that is reasonably
believed to have been exposed to a dangerously contagious or infectious disease, including non-
compliant tuberculosis patients or that the public's health and welfare have been significantly
endangered by a place where there is a significant amount of activity likely to spread a dangerously
contagious or infectious disease. The Department or certified local health department must also prove
that all other reasonable means of correcting the problem have been exhausted and no less restrictive
alternative exists. For purposes of this subsection, in determining whether no less restrictive alternative
exists, the court shall consider evidence showing that, under the circumstances presented by the case
in which an order is sought, quarantine or isolation is the measure provided for in a rule of the
Department or in guidelines issued by the Centers for Disease Control and Prevention or the World
Health Organization. (Section 2(c) of the Act)

(1) Isolation, quarantine, or closure authorized as a result of a court order shall be for a period
not to exceed 30 days from the date of issuance of the court order.

(2) The Department or certified local health department may petition the court to continue the
isolation, quarantine, or closure beyond the initial 30 days.

(3) The Department or the certified local health department may petition the court to provide
interpreters.

(4) Prior to the expiration of a court order for continued isolation, quarantine, or closure, the
Department or certified local health department may petition the court to continue isolation,
guarantine, or closure, provided that:

(A) The Department or certified local health department provides the court with a
reasonable basis to require continued isolation, quarantine, or closure to prevent a
serious and imminent threat to the health and safety of others.

(B) The request for a continued order shall be for a period not to exceed 30 days.

77 ILL. ADMIN. CODE 8§ 693.50 (2016)

Physical Examination and Medical Treatment for Syphilis, Gonorrhea, Chlamydia, HIV or Chancroid

(a) The Department and certified local health departments may examine or cause to be examined
persons reasonably believed to be infected with or to have been exposed to a reportable STI. (Section
6(a) of the Act)

(b) Persons with syphilis, gonorrhea, chlamydia, or chancroid shall report for complete treatment to a
physician licensed under the provisions of the Medical Practice Act of 1987, or shall submit to treatment
at a facility provided by a certified local health department or other public facility until the disease is
noncommunicable or the Department or the certified local health department determines that the
person does not present a real and present danger to the public health. This subsection shall not be
construed to require the Department or the certified local health department to pay for or provide such
treatment. (Section 6(b) of the Act)

(c) Persons with HIV shall report for treatment to a physician licensed under the provisions of the
Medical Practice Act of 1987, or shall submit to treatment at a facility provided by a certified local health
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department or other public facility. This subsection shall not be construed to require the Department or
the certified local health department to pay for or provide such treatment. (Section 6(b) of the Act).

(2) If a medical examination or appropriate treatment has not been provided, the certified local
health department shall request that individual to report for examination or treatment at a
specific date, time and location, or otherwise submit verifiable proof of examination or treatment
by a specific date. For persons with HIV, if a medical examination or treatment has not been
provided, the certified local health department shall request that individual to consider
examination, testing and treatment;

(e) No person shall be apprehended, examined or treated for syphilis, gonorrhea, chlamydia, HIV or
chancroid against his or her will, except upon the presentation of a warrant duly authorized by a court of
competent jurisdiction. In requesting the issuance of such a warrant, the Department or certified local
health department shall show by a preponderance of the evidence that the person is infectious and that
a real and present danger to the public health and welfare exists unless the warrant is issued and shall
show that all other reasonable means of obtaining compliance have been exhausted and that no other
less restrictive alternative is available. (Section 6(c) of the Act) The Department does not delegate the
responsibility to seek a court order to a delegated agency.

(1) In determining whether no less restrictive means exist, the court shall consider evidence
showing that, under the circumstances presented by the case in which an order is sought,
apprehension, examination or treatment is the measure provided for in guidelines issued by the
Centers for Disease Control and Prevention.

(2) The court shall require any proceedings authorized by this Section to be conducted in
camera. A record shall be made of such proceedings but shall be sealed, impounded and
preserved in the records of the court, to be made available to the reviewing court in the event of
an appeal. (Section 6(c) of the Act)

(3) The individual shall be given a written notice of any court proceedings conducted under this
Section. The notice shall follow the procedures listed in 77 1ll. Adm. Code 690.1330 (Control of
Communicable Diseases Code).

77 1LL. ADMIN. CODE § 693.60 (2016)

Quarantine and Isolation for Syphilis, Gonorrhea, Chlamydia, HIV and Chancroid

(a) The Department or certified local health department may order a person to be isolated or a place to
be quarantined and made off limits to the public to prevent the probable spread of syphilis, gonorrhea,
chlamydia, HIV or chanchroid, until such time as the condition can be corrected or the danger to the
public health is eliminated or reduced in such a manner that no substantial danger to the public's health
any longer exists. (Section 7(a) of the Act) The determination that action is required shall be based on
the following:

(1) The Department or certified local health department has reason to believe that a person
infected with syphilis, gonorrhea, chlamydia, HIV or chanchroid is noncompliant and is likely to
spread syphilis, gonorrhea, chlamydia, HIV or chanchroid if not detained for isolation;

(2) The Department or the certified local health department has reason to believe that a place
where there is significant sexual activity is likely to contribute to the spread of syphilis,
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gonorrhea, chlamydia, HIV or chanchroid if quarantine procedures are not initiated; and

(3) The Department or the certified local health department has first made efforts, which shall be
documented, to obtain voluntary compliance with requests for medical examination, testing,
treatment and counseling of a noncompliant person infected with syphilis, gonorrhea,
chlamydia, HIV or chanchroid or the owner of a place where there is significant sexual activity
that is likely to contribute to the spread of syphilis, gonorrhea, chlamydia, HIV or chanchroid.

(b) No person may be ordered to be isolated, and no place may be ordered to be quarantined, except
with the consent of such person or owner of such place or upon the order of a court of competent
jurisdiction and upon proof by the Department or certified local health department, by clear and
convincing evidence, that the public's health and welfare are significantly endangered by a person with
syphilis, gonorrhea, chlamydia, HIV or chancroid or by a place where there is a significant amount of
sexual activity likely to spread syphilis, gonorrhea, chlamydia, HIV or chancroid, and upon proof that all
other reasonable means of correcting the problem have been exhausted and no less restrictive
alternative exists. (Section 7(b) of the Act)

(1) A "significant danger to the public's health”, for purposes of this Section, means that the
continued operation or existence of the place in question would result in irreparable injury to
individuals engaging in sexual activity at that place.

(2) The order and procedure for quarantine and isolation for purposes of this Section shall be
the same as the order and procedure for quarantine and isolation set forth in 77 lll. Adm. Code
690.1330 (Control of Communicable Diseases Code).

77 I1LL. ADMIN. CODE § 693.120 (2016)

Certificate of Freedom from STls

No health care professional, local health department, designated agent or other person, including the
Department, shall issue certificates of freedom from STIs to or for any person.
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Indiana

Analysis

People living with HIV (PLHIV) or hepatitis B can face felony charges for not

disclosing their HIV status to their sexual and needle-sharing partners.

PLHIV or hepatitis B must disclose their health status to sexual or needle-sharing partners, including
past partners, that have engaged or will engage in activities that have been “demonstrated
epidemiologically to transmit” HIV or hepatitis B.**” Knowingly or intentionally violating the disclosure
statute amounts to a Level 6 felony, punishable by up to two and one-half years’ imprisonment and an
up to $10,000 fine.**® Recklessly violating or failing to comply with the duty amounts to a Class B
misdemeanor, punishable by up to 180 days’ imprisonment and a fine of up to $1,000.% In either case,
each day a violation continues constitutes a separate offense.**® Thus, someone who becomes aware
of a positive or reactive test for HIV or hepatitis B, and who does not disclose that information to past
sexual or needle-sharing partners, may be prosecuted for multiple charges—one for each day they do
not disclose their health status to each of their previous partners.

Since the statute gives no definition for what acts are “demonstrated epidemiologically to transmit” HIV,
it presumably includes any act for which there is a risk of transmission above zero, including theoretical
risks. In Johnson v. State, the Court of Appeals of Indiana upheld a conviction for the statute based on
oral and penile-vaginal sex.*®*

Neither the intent to transmit nor the transmission of HIV is required, and neither condom use, nor viral
suppression via antiretroviral therapy (ART), is an affirmative defense.*? Only disclosure of health
status may provide a defense, since failure to warn is a required element of the crime.*®®

Notable cases and prosecutions of persons for not disclosing their health status include:

e In December 2016, a 37-year-old man living with HIV was charged with four counts of the
“malicious mischief” statute (explained in the following section), instead of the “duty to disclose”

“5” IND. CODE. § 16-41-7-1 (2016).

*%8 |ND. CoDE. §§ 35-45-21-3(b), 35-50-2-7(b) (2016).

*%9 |ND. CoDE. §§ 35-45-21-3(a), 35-50-3-3; 16-41-7-5(a) (2016).
“%0 |ND. CoDE. §§ 35-45-21-3(c); 16-41-7-5(b) (2016).

“1 Johnson v. State, 785 N.E.2d 1134 (Ind. Ct. App. 2003).

“%2 IND. CoDE. § 16-41-7-1 (2016).
463 |d.
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statute, after having sex with various women without disclosing his HIV status.*®*

¢ In April 2012, a man was sentenced to seven and a half years’ imprisonment after pleading
guilty to charges for not disclosing his HIV status to five sexual partners.*®® This followed a
three-year sentence that the man had received for similar prior charges.*®

¢ In March 2011, a 20-year-old woman living with HIV was charged with two counts of failure to
warn after having unprotected sex with a man without disclosing her status.*®’

e In March 2011, a 33-year-old man living with HIV was charged with six counts of child
molestation and one count of failure to warn for allegedly molesting an 8-year-old boy.*®®

It is a felony for PLHIV to expose others to any bodily fluid, including those

known not to transmit HIV.

Knowingly or intentionally exposing others to bodily fluid or waste is a Class B misdemeanor,
punishable by up to 180 days’ imprisonment and a fine of up to $1,000.%°° For the purposes of the
statute, bodily fluid includes blood, saliva, sputum, semen, vaginal secretions, human milk, urine,
sweat, tears, any other liquid produced by the body, or any aerosol generated from the aforementioned
liquids.*™

However, if the bodily fluid or waste is “infected with” HIV, hepatitis, or tuberculosis, the offense is a
Level 6 felony, punishable by up to two and one-half years’ imprisonment and a fine of up to $10,00
If the exposure was additionally toward a public safety official, the offense is a Level 5 felony,
punishable by up to six years’ imprisonment and a fine of up to $10,000.%"2

0 471

A person who recklessly, knowingly, or intentionally places bodily fluid or fecal waste in a location with
the intent that another person will involuntarily touch the bodily fluid or fecal waste may be charged with
malicious mischief, a Class B misdemeanor punishable by up to 180 days’ imprisonment and a fine of
up to $1,000.%” If the same act is done with the intent that another person will ingest the body fluid or
fecal waste, the offense is a Class A misdemeanor, punishable by up to one year imprisonment and a
fine of up to $5,000.

% |ndiana man charged — again — with hiding HIV status from sexual partners, CBSNorth Carolina WNCN.com, Dec. 14,

2016, available at http://wncn.com/2016/12/14/indiana-man-charged-again-with-hiding-hiv-status-from-sexual-partners/.
“%5 Indiana man sentenced for not disclosing HIV status, WLKY.com, Apr. 16, 2012, available at

http://www.wlky.com/news/local-news/indiana-news/Indiana-man-sentenced-for-not-disclosing-HIV-status/10919288#!7xzzN.
466
Id.

57 Woman Accused of Not Telling Partner About HIV, THE INDYCHANNEL.COM, Mar. 30, 2011, available at

http://www.theindychannel.com/news/woman-accused-of-not-telling-partner-about-hiv.

468 police: Man With HIV Molests 8-Year-Old-Boy, THE INDYCHANNEL.cOM, Mar. 12, 2011, available at
http://www.theindychannel.com/news/police-man-with-hiv-molests-8-year-old-boy.

*%9 |ND. CoDE. §§ 35-42-2-1(c), 35-50-3-3 (2016).

*7° |ND. CoDE. §§ 35-45-16-2(a), 35-31.5-2-28.5, 35-31.5-1-1 (2016).
"L IND. CODE. §§ 35-42-2-1(f), 35-50-2-7(b) (2016).

2 |ND. CoDE. §§ 35-42-2-1(h), 35-50-2-6(b) (2016).

“"3 |ND. CoDE. §§ 35-45-16-2(c), 35-50-3-3 (2016).

*"* IND. CoDE. §§ 35-45-16-2(€), 35-50-3-2 (2016).

THE CENTER FOR HIV LAW AND POLICY HIVLAWANDPOLICY.ORG


http://wncn.com/2016/12/14/indiana-man-charged-again-with-hiding-hiv-status-from-sexual-partners/
http://www.wlky.com/news/local-news/indiana-news/Indiana-man-sentenced-for-not-disclosing-HIV-status/10919288#!7xzzN
http://www.theindychannel.com/news/woman-accused-of-not-telling-partner-about-hiv
http://www.theindychannel.com/news/police-man-with-hiv-molests-8-year-old-boy

HIV CRIMINALIZATION IN THE UNITED STATES: INDIANA o 139
A SOURCEBOOK ON STATE AND FEDERAL HIV CRIMINAL LAW AND PRACTICE

If either of the “malicious mischief’” charges are brought for bodily fluid or fecal waste that the person
knew or recklessly failed to know was “infected with infectious hepatitis, HIV, or tuberculosis,” the
offense is a Level 6 felony, punishable by up to two and one half years’ imprisonment and a fine of up
to $10,000.%" If the exposure results in transmission of infectious hepatitis or tuberculosis, the offense
is a Level 5 felony, punishable by up to six years’ imprisonment and a fine of up to $10,000.*’® If the
exposure results in transmission of HIV, the offense is a Level 4 felony, punishable by up to twelve
years’ imprisonment and a fine of up to $10,000.*"”

Notably, HIV transmission may be impossible under the circumstances.*’® There have been
prosecutions under these statutes involving PLHIV exposing others to saliva.*”

It is a felony for PLHIV to donate or sell their semen, blood, or plasma.

It is a Level 5 felony, punishable by up to six years’ imprisonment and a fine of up to $10,000, for a
person to recklessly, knowingly, or intentionally donate, sell, or transfer blood or semen that contains
HIV.*° If the act results in transmission, the offense is either a Level 4 felony, punishable by up to
twelve years’ imprisonment and a fine of up to $10,000, or a Level 3 felony, punishable by twenty years’
imprisonment and a fine of up to $10,000.%%

There were numerous prosecutions under Indiana’s “transfer, sale, or donation” statutes before the
2014 revision, but it is unclear whether future prosecutions will charge the offense as a Level 3 or Level
4 felony.*®?

“" IND. CODE. 8§ 35-45-16-2(d)(1), (f)(1); 35-50-2-7(b) (2016).

*7% |ND. CoDE. §§ 35-45-16-2(d)(2), (f)(2); 35-50-2-6(b) (2016).

7" IND. CODE. 8§ 35-45-16-2(d)(3), (f)(3); 35-50-2-5.5 (2016).

478 CTR. FOR DISEASE CONTROL & PREVENTION, HIV Transmission, How is HIV passed from one person to another? (Dec. 9,
2016), available at http://www.cdc.gov/hiv/basics/transmission.html (last visited Dec. 11, 2016) (stating that “[o]nly certain
fluids—blood, semen (cum), pre-seminal fluid (pre-cum), rectal fluids, vaginal fluids, and breast milk—from an HIV-infected
person can transmit HIV.”).

"9 See, e.g., Newman v. State, 677 N.E.2d 590, 591-92 (Ind. Ct. App. 1997) (affirming defendant’s conviction of a Class D
felony under the battery by body waste statute, noting evidence the defendant “intentionally swung her head around causing
saliva to land on [police] officers” was sufficient to support the conviction). Until the large-scale revision of the criminal code,
effective July 1, 2014, Indiana had a “battery by body waste statute,” under which it was a Class C felony, punishable by up to
eight years imprisonment and up to a $10,000 fine, for a person to intentionally or knowingly in a rude, insolent, or angry
manner place blood, bodily fluid, or waste contaminated with HIV on a law enforcement officer, corrections officer, firefighter,
or first responder. IND. CoDE §8 35-50-2-6(a) (2014), 35-42-2-6(e)(1), repealed by P.L.158-2013, SEC.429, eff. July 1, 2014.
The offense became a Class A felony if it resulted in transmission. IND. CoDe § 35-42-2-6(e)(3)(B). The same statute applied,
with less severe penalties, when a person intentionally caused another person, who was not a law enforcement officer or first
responder, to come in contact with bodily fluids “infected with HIV.” § 35-42-2-6(f). Prosecution only required the bodily fluid
make contact with another’s skin or clothing. Thomas v. State, 749 N.E.2d 1231 (Ind. Ct. App. 2001) (affirming defendant’s
conviction and finding the statute did not require the fluid, defendant’s saliva, pose risk of transmission — only that it landed on
the officer — because it was “plausible the legislature intended to penalize the offensive and disgusting nature of such [contact]

”»

80 |ND. CODE. §§ 16-41-14-17(b); 35-45-21-1(b); 35-50-2-6(b) (2016).

“81 |ND. CODE. §§ 16-41-14-17(b); 35-50-2-5.5; 35-45-21-1; 35-50-2-5 (2016). It appears that during the major revision of
Indiana’s criminal code—which in fact added § 35-45-21-1 as a new statute, effective July 1, 2014—an oversight occurred
which resulted in this contradiction. Indeed, before the revision both § 16-41-14-17 and § 35-42-1-7, which was replaced by §
35-45-21-1 and contained almost identical wording, provided the same punishments for both the initial act and for if
transmission of HIV resulted (a Class C felony and a Class A felony, respectively). See IND. P.L.158-2013, SEC.429, eff. July
1, 2014, at 1288, 1402-03, available at http://iga.in.gov/static-documents/8/4/0/7/8407e19c/acts_2013.pdf.

*82 prosecutor: Woman Donated Plasma Tainted with HIV, THEINDYCHANNEL.COM, Mar. 9, 2010, available at
http://www.theindychannel.com/news/prosecutor-woman-donated-plasma-tainted-with-hiv# (39-year-old woman living with HIV
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PLHIV have also been charged under general criminal laws.

In State v. Haines, the Court of Appeals of Indiana reinstated a conviction for three counts of attempted

murder for a man living with HIV who scratched, bit, and threw blood at police officers.*® The defendant
had attempted suicide and, when he awoke to law enforcement and emergency responders attempting

to provide aid, he began yelling at them not to come any closer or else he would infect them with

HIv.*%*

The trial court vacated the conviction of three counts of attempted murder and entered a judgment of
conviction for three counts of battery as a Class D felony, with a sentence of two years’ imprisonment
for each count.”®® Notably, it reasoned, “the State failed in its burden of establishing . . . that spitting,
biting or throwing blood at the victims is a method of transmitting AIDS or [AIDS Related Complex].”*®

The Court of Appeals reinstated the attempted murder convictions, reasoning that it was sufficient for
the defendant to know his HIV status and intend to transmit HIV through his actions, even if it was not
actually possible to do so.*’

Persons with sexually transmitted diseases (STDs) may face sentence

enhancement for child molestation convictions.

Any person who knowingly or intentionally submits to sexual intercourse or sexual conduct with a
person under fourteen years of age may be convicted of a Level 3 felony, punishable by a sentence of
three to sixteen years’ imprisonment and a fine up to $10,000. “*® If, however, the defendant knew they
had an STD and the sexual act results in transmission of disease, the offense becomes a Level 1
felony, punishable by a sentence of twenty to forty years’ imprisonment and a fine of up to $10,00
If, additionally, the defendant is over twenty-one years of age and the victim is under twelve years of
age, the offense may be punishable by a sentence of twenty to fifty years’ imprisonment, with the
advisory sentence being thirty years, and a fine of up to $10,000.*%°

0 489

A person’s medical records may be accessed to aid in their prosecution.

Medical information may be used to prosecute any person “charged with a potentially disease
transmitting offense.”* Upon a petition from a prosecuting attorney, the court of jurisdiction may
authorize such use of a person’s medical records if it “finds probable cause to believe that the medical
information is relevant to the prosecution or defense of a person who has been charged with a

pled not guilty to the “transfer, sale or donation” statute); Shannon Dininny, Indiana prosecutor charges five with donating HIV-
positive plasma, NAPAVALLEYREGISTER.COM, July 25, 2003, available at http://napavalleyregister.com/news/indiana-prosecutor-
charges-five-with-donating-hiv-positive-plasma/article_alcee207-09f2-5155-a242-3274b0732dc0.html (five PLHIV were
charged under the “transfer, sale or donation” statute for selling their plasma).

“83 State v. Haines, 545 N.E.2d 834 (Ind. Ct. App. 1989).
484 |d

% |d. at 836-37.

% |d. at 837.

“871d. at 838-40 (also giving some weight to medical testimony that HIV transmission could occur “by blood,” generally,
including blood that, “[gets] into the eyes and mouth as well as onto the skin”).

“88 |ND. CoDE §§ 35-42-4-3(a); 35-50-2-5 (2016) (Notably, there are no age requirements for the defendant.).
*89 |ND. CODE §§ 35-42-4-3(a)(5); 35-50-2-4(8) (2016).

9 |ND. CoDE §8 35-42-4-3(a)(5); 35-50-2-4(c)(1); 35-31.5-2-72(1) (2016).

91 |ND. CODE § 16-41-8-4 (2016).
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potentially disease transmitting offense.”*? That may include any of the aforementioned prosecutions
for disease-specific or general criminal offenses.

PLHIV and persons with other STDs may be subject to quarantine.

The local board of health or health officer may take steps to create a “venereal disease prevention and
control program,” which may include hospitalization and quarantine, when (1) there is prevalence of
disease that is “inimical” to public health, or (2) disease is causing economic interference with any
phase of public welfare.**® Under Indiana criminal law, “dangerous” STDs are defined to include HIV,
herpes, gonorrhea, syphilis, chlamydia, and hepatitis.*** The Administrative Code adds chancroid and
granuloma inguinale to this list.**> Persons living with an STD may not be quarantined without
establishment of such a prevention and control program,**® although it is unclear what constitutes a
threshold prevalence level, or what level of economic interference can suffice to trigger its creation.

In the event that the state attempts to quarantine people living with STDs, it must first prove by clear
and convincing evidence to a circuit or superior court that, “an individual has been infected or exposed
to a dangerous communicable disease or outbreak and the individual is likely to cause the infection of
an uninfected individual if the individual is not restricted in the individual’s ability to come into contact
with an uninfected individual.”**” Persons subject to quarantine hearings have the rights to notice and
an opportunity to be heard, to cross-examine witnesses, and to legal representation.**®

Important note: While we have made an effort to ensure that this information is current, the law is always
changing and we cannot guarantee the accuracy of the information provided. This information may or may not be
applicable to your specific situation and, as such, should not be used as a substitute for legal advice.

492
Id.

“93 IND. CODE § 16-41-15-3 (2016).

9 IND. CoDE § 35-31.5-2-83.3 (2016).

%95 410 IND. ADMIN. CODE 1-2.5-66 (2016).

% See, e.g., IND. CODE § 16-41-9-1.5 (2016) (“The public health authority shall impose the least restrictive conditions of
isolation or quarantine that are consistent with the protection of the public.”); 10 IND. ADMIN. CoDE 1-2.5-20 (2016) (“Control
measures may include . . . quarantine.”). See also 410 IND. ADMIN. CoDE 1-2.5-109, 105, 106, 99, 89, 136, 88, 100 (2016)
(stating quarantine is not necessary for epidemiological control of HIV, hepatitis B, hepatitis C, gonorrhea, chlamydia, syphilis,
chancroid, or granuloma inguinale, respectively).

97 IND. CODE § 16-41-9-1.5 (2016).
498 |d.
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Indiana Statutes Annotated

Note: Provisions imposing punitive restrictions or listing criminal sentences are denoted with ** and are generally
listed first. Thereafter, provisions within a particular title are listed numerically.

TITLE 35. CRIMINAL LAW AND PROCEDURE

IND. CODE § 35-42-2-1 (2016) **

Battery

(a) As used in this section, “public safety official” means:
(1) a law enforcement officer, including an alcoholic beverage enforcement officer;
(2) an employee of a penal facility or a juvenile detention facility (as defined in IC 31-9-2-71);
(3) an employee of the department of correction;
(4) a probation officer;
(5) a parole officer;
(6) a community corrections worker;
(7) a home detention officer;
(8) a department of child services employee;
(9) a firefighter;
(10) an emergency medical services provider; or
(11) a judicial officer.
(c) Except as provided in subsections (d) through (k), a person who knowingly or intentionally:

(2) in a rude, insolent, or angry manner places any bodily fluid or waste on another person;
commits battery, a class B misdemeanor.

(f) The offense described in subsection (c)(2) is a Level 6 felony if the person knew or recklessly failed
to know that the bodily fluid or waste placed on another person was infected with hepatitis, tuberculosis,
or human immunodeficiency virus.

(h) The offense described in subsection (c)(2) is a Level 5 felony if:

(1) the person knew or recklessly failed to know that the bodily fluid or waste placed on another
person was infected with hepatitis, tuberculosis, or human immunodeficiency virus; and

(2) the person placed the bodily fluid or waste on a public safety official.
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IND. CODE § 35-42-4-3 (2016) **

Child molesting

(a) A person who, with a child under fourteen (14) years of age, knowingly or intentionally performs or
submits to sexual intercourse or other sexual conduct (as defined in IC 35-31.5-2-221.5) commits child
molesting, a Level 3 felony. However, the offense is a Level 1 felony if:

(5) it results in the transmission of a dangerous sexually transmitted disease and the person
knew that the person was infected with the disease.

IND. CODE § 35-31.5-1-1 (2016)

Applicability of article.

Except as otherwise provided, the definitions in this article apply throughout this title and to all other
statutes relating to penal offenses.

IND. CODE § 35-31.5-2-28.5 (2016)

Body fluid

“Body fluid,” for purposes of IC 35-45-16-2, has the meaning set forth in IC 35-45-16-2(a).

IND. CODE § 35-45-16-2 (2016) **

Malicious mischief

(a) As used in this section, “body fluid” means:

(1) blood;

(2) saliva;

(3) sputum

(4) semen;

(5) vaginal secretions;

(6) human milk;

(7) urine;

(8) sweat;

(9) tears;

(10) any other liquid produced by the body; or

(11) any aerosol generated form of liquids listed in this subsection.
(c) a person who recklessly, knowingly, or intentionally places human:

(1) body fluid; or
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(2) fecal waste;

in a location with the intent that another person will involuntarily touch the bodily fluid or fecal waste
commits malicious mischief, a class B misdemeanor.

(d) An offense described in subsection (c) is a:

(1) Level 6 felony if the person knew or recklessly failed to know that the body fluid or fecal
waste was infected with:

(A) infectious hepatitis;
(B) HIV; or
(C) tuberculosis;

(2) Level 5 felony if:

(A) the person knew or recklessly failed to know that the body fluid or fecal waste was
infected with hepatitis and the offense results in the transmission of infectious hepatitis
to the other person; or

(B) the person knew or recklessly failed to know that the body fluid or fecal waste was
infected with tuberculosis and the offense results in the transmission of tuberculosis to
the other person; and

(3) Level 4 felony if:

(A) the person knew or recklessly failed to know that the body fluid or fecal waste was
infected with HIV; and

(B) the offense results in the transmission of HIV to the other person.
(e) A person who recklessly, knowingly, or intentionally places human:
(1) body fluid; or
(2) fecal waste;

in a location with the intent that another person will ingest the body fluid or fecal waste commits
malicious mischief with food, a Class A misdemeanor.

(f) An offense described in subsection (e) is:

(1) a Level 6 felony if the person knew or recklessly failed to know that the blood, body fluid, or
fecal waste was infected with:

(A) infectious hepatitis;
(B) HIV; or
(C) tuberculosis;

(2) a Level 5 felony if:
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(A) the person knew or recklessly failed to know that the body fluid or fecal waste was
infected with infectious hepatitis and the offense results in the transmission of infectious
hepatitis to the other person; or

(B) the person knew or recklessly failed to know that the body fluid or fecal waste was
infected with tuberculosis and the offense results in the transmission of tuberculosis to
the other person; and

(3) a Level 4 felony if:

(A) the person knew or recklessly failed to know that the body fluid or fecal waste was infected
with HIV; and

(B) the offense results in the transmission of HIV to the other person.

IND. CODE § 35-45-21-1 (2016) **

Transferring contaminated body fluids.

(b) A person who recklessly, knowingly, or intentionally donates, sells, or transfers blood, or semen for
artificial insemination (as defined in IC 16-41-14-2) that contains the human immunodeficiency virus
(HIV) commits transferring contaminated body fluids, a Level 5 felony.

(c) However, the offense under subsection (b) is a Level 3 felony if it results in the transmission of the
human immunodeficiency virus (HIV) to any person other than the defendant.

IND. CODE § 35-45-21-3 (2016) **

Person recklessly violating or failing to comply with IC 16-41-7

(a) A person who recklessly violates or fails to comply with IC 16-14-7 commits a Class B Misdemeanor

(b) A person who knowingly or intentionally violates or fails to comply with IC 16-41-7-1 Commits a
Level 6 Felony.

(c) Each day a violation described in this section continues constitutes a separate offense.

IND. CODE 8§ 35-50-2-4 (2016) **

Class A felony.

(b) Except as provided in subsection (c), a person who commits a Level 1 felony (for a crime committed
after June 30, 2014) shall be imprisoned for a fixed term of between twenty (2) and forty (40) years,
with the advisory sentence being thirty (30) years. In addition, the person may be fined not more than
ten thousand dollars ($10,000).

IND. CODE & 35-31.5-2-72 (2016) **

Credit restricted felon.

“Credit restricted felon” means a person who has been convicted of at least one (1) of the following
offenses:
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(1) Child molesting involving sexual intercourse, deviate sexual conduct (IC 35-42-4-3(a), before its
amendment on July 1, 2014) for a crime committed before July 1, 2014, or other sexual conduct (as
defined in IC 35-31.5-2-221.5) for a crime committed after June 30, 2014, if:

(A) the offense is committed by a person at least twenty-one (21 years of age; and

(B) the victim is less than twelve (12) years of age.

IND. CODE § 35-50-2-5 (2016) **

Class B or Level 3 felony

(a) A person who commits a Class B felony (for a crime committed before July 1, 2014) shall be
imprisoned for a fixed term of between six (6) and twenty (20) years, with the advisory sentence being
ten (10) years. In addition, the person may be fined not more than ten thousand dollars ($10,000).

(b) A person who commits a Level 3 felony (for a crime committed after June 30, 2014) shall be
imprisoned for a fixed term of between three (3) and sixteen (16) years, with the advisory sentence
being ten (9) years. In addition, the person may be fined not more than ten thousand dollars ($10,000).

IND. CODE § 35-50-2-5.5 (2016) **

Level 4 felony

A person who commits a Level 4 felony shall be imprisoned for a fixed term of between two (2) and
twelve (12) years, with the advisory sentence being six (6) years. In addition, the person may be fined
not more than ten thousand dollars ($10,000).

IND. CODE § 35-50-2-6 (2016) **

Level 5 or Class C felony

(a) A person who commits a Class C felony (for a crime committed before July 1, 2014) shall be
imprisoned for a fixed term of between two (2) and eight (8) years, with the advisory sentence being
four (4) years. In addition, the person may be fined not more than ten thousand dollars ($10,000).

(b) A person who commits a Level 5 felony (for a crime committed after June 30, 2014) shall be
imprisoned for a fixed term of between one (1) and six (6) years, with the advisory sentence being three
(3) years. In addition, the person may be fined not more than ten thousand dollars ($10,000).

IND. CODE 8§ 35-50-2-7 (2016) **

Class D felony — Conversion to Class A misdemeanor.

(a) A person who commits a Class D felony (for a crime committed before July 1, 2014) shall be
imprisoned for a fixed term of between six (6) months and three (3) years, with the advisory sentence
being one and one-half (1 ¥%) years. In addition, the person may be fined not more than ten thousand
dollars ($10,000).

(b) A person who commits a Level 6 felony (for a crime committed after June 30, 2014) shall be
imprisoned for a fixed term of between six (6) months and two and one-half (2 ¥) years, with the
advisory sentence being one (1) year. In addition, the person may be fined not more than ten thousand
dollars ($10,000).
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IND. CODE § 35-50-3-2 (2016) **

Class A misdemeanor

A person who commits a Class A misdemeanor shall be imprisoned for a fixed term of not more than
one (1) year; in addition, he may be fined not more than five thousand dollars ($5,000).

IND. CODE § 35-50-3-3 (2016) **

Class B misdemeanor

A person who commits a Class B misdemeanor shall be imprisoned for a fixed term of not more than
one hundred eighty (180) days; in addition, he may be fined not more than one thousand dollars
($1,000).

IND. CODE § 35-31.5-2-83.3 (2016)

Dangerous sexually transmitted disease.

“‘Dangerous sexually transmitted disease means:
(1) HIV;
(2) herpes;
(3) gonorrhea;
(4) syphilis;
(5) chlamydia; or

(6) hepatitis

TITLE 16. HEALTH

IND. CODE § 16-41-1-2 (2016)

Rules

The state department may adopt rules under IC 4-22-2 to implement this article.

IND. CODE 8§ 16-41-7-1 (2016) **

Definitions — Carriers of dangerous communicable disease have duty to warn persons at risk.

(a) This section applies to the following dangerous communicable diseases:
(1) Acquired immune deficiency syndrome (AIDS).
(2) Human immunodeficiency virus (HIV).
(3) Hepatitis B.

(b) As used in this section, “high risk activity” means sexual or needle sharing contact that has been
demonstrated epidemiologically to transmit a dangerous communicable disease described in
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subsection (a).

(c) As used in this section, “person at risk” means:

(1) past and present sexual or needle sharing partners who may have engaged in high risk
activity; or

(2) sexual or needle sharing partners before engaging in high risk activity; with the carrier of a
dangerous communicable disease described in subsection (a).

(d) Carriers who know of their status as a carrier of a dangerous communicable disease described in
subsection (a) have a duty to warn or cause to be warned by a third party a person at risk of the
following:

(1) The carrier’'s disease status.

(2) The need to seek health care such as counseling and testing.

IND. CODE § 16-41-7-5 (2016) **

Reckless violation — Failure to comply — Penalty.

(a) Except as provided in IC 35-45-21-3, a person who recklessly violates or fails to comply with this
chapter commits a Class B misdemeanor.

(b) Each day a violation continues constitutes a separate offense.

IND. CODE § 16-41-8-4 (2016)

Release of medical information that may be relevant to prosecution or defense of person charged with
potentially disease transmitting offense.

(a) This section applies to the release of medical information that may be relevant to the prosecution or
defense of a person who has been charged with a potentially disease transmitting offense.

(b) A:

(1) prosecuting attorney may seek to obtain access to a defendant's medical information if the
defendant has been charged with a potentially disease transmitting offense;

() The court shall examine the person's medical information in camera. If, after examining the medical
information in camera and considering the evidence presented at the hearing, the court finds probable
cause to believe that the medical information is relevant to the prosecution or defense of a person who
has been charged with a potentially disease transmitting offense, the court may order the release of a

person's medical information to the petitioner.

IND. CODE § 16-41-9-1.5 (2016)

Procedures to obtain court order imposing isolation or quarantine — Procedures for emergency and
immediate orders — Petitions for renewal of orders — Violation of order is Class A misdemeanor — State
department to establish rules to implement chapter.

(a) If a public health authority has reason to believe that:
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(1) an individual:
(A) has been infected with; or
(B) has been exposed to;
a dangerous communicable disease or outbreak; and

(2) the individual is likely to cause the infection of an uninfected individual if the individual is not
restricted in the individual's ability to come into contact with an uninfected individual;

the public health authority may petition a circuit or superior court for an order imposing isolation or
guarantine on the individual. A petition for isolation or quarantine filed under this subsection must be
verified and include a brief description of the facts supporting the public health authority's belief that
isolation or quarantine should be imposed on an individual, including a description of any efforts the
public health authority made to obtain the individual's voluntary compliance with isolation or quarantine
before filing the petition.

(b) Except as provided in subsections (e) and (k), an individual described in subsection (a) is entitled to
notice and an opportunity to be heard, in person or by counsel, before a court issues an order imposing
isolation or quarantine. A court may restrict an individual's right to appear in person if the court finds
that the individual's personal appearance is likely to expose an uninfected person to a dangerous
communicable disease or outbreak.

(c) If an individual is restricted from appearing in person under subsection (b), the court shall hold the
hearing in a manner that allows all parties to fully and safely participate in the proceedings under the
circumstances.

(d) If the public health authority proves by clear and convincing evidence that:

(1) an individual has been infected or exposed to a dangerous communicable disease or
outbreak; and

(2) the individual is likely to cause the infection of an uninfected individual if the individual is not
restricted in the individual's ability to come into contact with an uninfected individual;

the court may issue an order imposing isolation or quarantine on the individual. The court shall
establish the conditions of isolation or quarantine, including the duration of isolation or quarantine. The
court shall impose the least restrictive conditions of isolation or quarantine that are consistent with the
protection of the public.

() The public health authority may seek to renew an order of isolation or quarantine or an immediate
order of isolation or quarantine issued under this section by doing the following:

(3) By informing the individual who is the subject of the emergency order of isolation or
guarantine or the immediate order of isolation or quarantine that the individual has the right to:

(A) appear, unless the court finds that the individual's personal appearance may expose
an uninfected person to a dangerous communicable disease or outbreak;
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(B) cross-examine witnesses; and

(C) counsel, including court appointed counsel in accordance with subsection (c).

IND. CODE 8§ 16-41-14-17 (2016) **

Sale or transfer of semen containing HIV antibodies unlawful except for research purposes — Penalty.

(a) This section does not apply to a person who transfers for research purposes semen that contains
antibodies for the human immunodeficiency virus (HIV).

(b) A person who, for the purpose of artificial insemination, recklessly, knowingly, or intentionally
donates, sells, or transfers semen that contains antibodies for the human immunodeficiency virus (HIV)
commits transferring contaminated semen, a Level 5 felony. The offense is a Level 4 felony if the
offense results in the transmission of the virus to another person.

IND. CODE § 16-41-15-3 (2016)

Venereal disease prevention and control program.

The local board of health or health officer may request from the appropriate body an appropriation for a
venereal disease prevention and control program, which may include hospitalization and quarantine,
when the local board of health or health officer determines that either of the following conditions exist:

(1) There is a prevalency of venereal disease inimical to the public health, safety, and welfare of
the citizens.

(2) Venereal disease is causing economic interference with any phase of public welfare in the
local health board's or health officer's jurisdiction.

Indiana Administrative Code

TITLE 410: INDIANA STATE DEPARTMENT OF HEALTH

410 IND. ADMIN. CODE 1-2.5-66 (2016)

“Sexually transmitted disease” defined

"Sexually transmitted disease" means local or systemic communicable diseases due to infectious
agents, generally transmitted person-to-person by sexual intercourse or genital mucosal contact,
including, but not limited to, the following:

(1) HIV.

(2) HBV.

(3) HCV.

(4) Gonorrhea.

(5) Chlamydia.
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(6) Syphilis.
(7) Chancroid.

(8) Granuloma inguinale.
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lowa

Analysis

Intentional or reckless exposure to HIV may result in prosecution.*®*

The intentional or reckless exposure of another to HIV, hepatitis, meningococcal disease, or
tuberculosis, may result in prosecution and imprisonment under lowa’s criminal transmission of a
contagious or infectious disease statute.’® Under this statute there are several levels of crime and
punishment, based on the defendant’s intent and whether disease was actually transmitted.

If a person living with HIV (PLHIV) exposes another to HIV with the intent to transmit the virus and the
act results in transmission, it is a Class B felony, punishable by up to twenty-five years’
imprisonment.>** If a PLHIV exposes another to HIV with the intent to transmit the virus and the act
does not result in transmission it is a Class D felony, punishable by up to five years imprisonment and a
$7,500 fine.>%

If a PLHIV exposes another to HIV acting with a reckless disregard as to whether transmission occurs
and the act results in transmission, it is a Class D felony, punishable by up to five years’ imprisonment
and a $7,500 fine.>® If a PLHIV exposes another to HIV acting with a reckless disregard as to whether
transmission occurs and the act does not result in transmission, it is a serious misdemeanor,
punishable by up to one year of imprisonment and a $1,875 fine.>*

Evidence that a PLHIV was aware of their HIV status and engaged in conduct that exposed another,
regardless of how often this conduct occurred, is insufficient on its own to prove the individual had the

49 Effective May 30, 2014, lowa’s HIV criminal transmission law was revised. Before the revision, it was a Class B felony,

punishable by up to 25 years in prison, for a PLHIV who knew their HIV status to engage in intimate contact with another. 88
709C.1(1)(a), (3), repealed by Acts 2014 (85 G.A.) S.F. 2297, § 9, eff. May 30, 2014, § 902.9(1)(b). “Intimate contact” was
defined as the intentional exposure of the body of one person to a bodily fluid of another person in a manner that could result
in the transmission of HIV. § 709C.1(2)(b), repealed by Acts 2014 (85 G.A.) S.F. 2297, § 9, eff. May 30, 2014. The use of
condoms or other protection during sexual activity was not a defense to prosecution without prior disclosure of one’s HIV
status. Unlike the current law, neither the intent to transmit HIV nor actual transmission was required for prosecution.
Defendants convicted under the law were also required to register as sex offenders. § 692A.102(1)(c)(23), subsection deleted
by Acts 2014 (85 G.A.) S.F. 2297, § 9, eff. May 30, 2014. Under the 2014 revision, those who were previously required to
register as sex offenders pursuant to the prior law will have their records expunged and their names removed from the registry.
8§ 692A.102(1)(c)(23), subsection deleted by Acts 2014 (85 G.A.) S.F. 2297, § 9, eff. May 30, 2014.

%% |owa CopE § 709D.3 (2016).

%01 |d. §§ 709D.3(1), 902.9(1)(b) (2016).

502 8§ 709D.3(2), 902.9(1)(e) (2016).

503 88 709D.3(3), 902.9(1)(e) (2016).

504 8§ 709D.3(4), 903.1(1)(b) (2016).
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intent to transmit HIV within the meaning of the statute.® Further, if a PLHIV takes practical measures
to prevent transmission or discloses their status to a partner and offers to take such practical measures,
then they have not acted with the mental state required for prosecution.’® It is an affirmative defense if
the exposed individual knew of the other’s HIV status and consented to the exposure.®”’

PLHIV who become pregnant, choose to continue a pregnancy, or decline treatment for HIV while
pregnant, are not subject to prosecution under this law.>®

Only one prosecution has been identified under the revised statute:

¢ In October 2016, a 34-year-old PLHIV pled guilty to two counts of reckless exposure of a
contagious disease not resulting in transmission. ** In exchange for the plea, prosecutors
agreed to recommend that the defendant be sentenced to a year in jail and receive credit for
time served,*° which appears to have occurred.®™ The defendant had been convicted
previously of “knowingly spreading HIV.” >*?

Knowingly exposing another to a communicable disease may result in

prosecution.

A person who knowingly exposes another to a communicable disease may be found guilty of a simple
misdemeanor, punishable by up to thirty days’ imprisonment and a $625 fine.*** Communicable
diseases include sexually transmitted diseases, including but not limited to, chlamydia, gonorrhea,
hepatitis B, hepatitis C, HIV/AIDS, HPV, and syphilis.>**

It is a serious misdemeanor to knowingly give false information regarding the person’s infected state on
a blood plasma sale application, punishable by up to one year imprisonment and a $1,875 fine.”*

A person with a sexually transmitted disease (STD) may be subject to mandatory

treatment and examination.

A person “reasonably suspected, on the basis of epidemiological investigation, of having any sexually
transmitted disease or infection in the infectious stages” is subject to examination to determine if they
are infected and, if infected, to treatment.>'® There is no case law interpreting what may be considered
“reasonable suspicion” that a person has a sexually transmitted disease, so mere accusation may
suffice.

505 & 709D.3(6) (2016).
5% 5 709D.3(7) (2016).
507 § 709D.3(8) (2016).
598 § 709D.3(5) (2016).

%% sarah Tisinger, “Coralville man pleads guilty to lesser counts in HIV Exposure Case,” WGADS, October 29, 2016, available

at http://wgad.com/2016/10/29/coralville-man-pleads-quilty-to-lesser-counts-in-hiv-exposure-case/.
510
Id.

511 State of lowa v. Musser, 06521 FECR 109220, available at http://www.iowacourts.state.ia.us.

512 4.

513 88 139A.20, 139A.25(1); 903.1(1)(a) (2016).

514 § 139A.2(4), (23); lowa ADMIN. CODE . 641-1.1 (2016).
*15 |owa CoDE §§ 139A.24; 903.1(1)(b) (2016).

516 § 139A.34 (2016).
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Important note: While we have made an effort to ensure that this information is current, the law is always
changing and we cannot guarantee the accuracy of the information provided. This information may or may not be
applicable to your specific situation and, as such, should not be used as a substitute for legal advice.
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lowa Code

Note: Provisions imposing punitive restrictions or listing criminal sentences are denoted with ** and are generally
listed first. Thereafter, provisions within a particular title are listed numerically.

TITLE XVI, CRIMINAL LAW AND PROCEDURE

lowA CODE § 709D.3 (2016) **

Criminal transmission of a contagious or infectious disease

1. A person commits a class “B” felony when the person knows the person is infected with a contagious
or infectious disease and exposes an uninfected person to the contagious or infectious disease with the
intent that the uninfected person contract the contagious or infectious disease, and the conduct results
in the uninfected person becoming infected with the contagious or infectious disease.

2. A person commits a class “D” felony when the person knows the person is infected with a contagious
or infectious disease and exposes an uninfected person to the contagious or infectious disease with the
intent that the uninfected person contract the contagious or infectious disease, but the conduct does not
result in the uninfected person becoming infected with the contagious or infectious disease.

3. A person commits a class “D” felony when the person knows the person is infected with a contagious
or infectious disease and exposes an uninfected person to the contagious or infectious disease acting
with a reckless disregard as to whether the uninfected person contracts the contagious or infectious
disease, and the conduct results in the uninfected person becoming infected with the contagious or
infectious disease.

4. A person commits a serious misdemeanor when the person knows the person is infected with a
contagious or infectious disease and exposes an uninfected person to the contagious or infectious
disease acting with a reckless disregard as to whether the uninfected person contracts the contagious
or infectious disease, but the conduct does not result in the uninfected person becoming infected with
the contagious or infectious disease.

5. The act of becoming pregnant while infected with a contagious or infectious disease, continuing a
pregnancy while infected with a contagious or infectious disease, or declining treatment for a
contagious or infectious disease during pregnancy shall not constitute a crime under this chapter.

6. Evidence that a person knows the person is infected with a contagious or infectious disease and has
engaged in conduct that exposes others to the contagious or infectious disease, regardless of the
frequency of the conduct, is insufficient on its own to prove the intent to transmit the contagious or
infectious disease.

7. A person does not act with the intent required pursuant to subsection 1 or 2, or with the reckless
disregard required pursuant to subsection 3 or 4, if the person takes practical means to prevent
transmission, or if the person informs the uninfected person that the person has a contagious or
infectious disease and offers to take practical means to prevent transmission but that offer is rejected
by the uninfected person subsequently exposed to the infectious or contagious disease.
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8. It is an affirmative defense to a charge under this section if the person exposed to the contagious or
infectious disease knew that the infected person was infected with the contagious or infectious disease
at the time of the exposure and consented to exposure with that knowledge.

lowA CODE 8§ 709D.2 (2016)

Definitions

As used in this chapter, unless the context otherwise requires:

1. “Contagious or infectious disease” means hepatitis in any form, meningococcal disease, AIDS or HIV
as defined in section 141A.1, or tuberculosis.

2. “Exposes” means engaging in conduct that poses a substantial risk of transmission.

3. “Practical means to prevent transmission” means substantial good faith compliance with a treatment
regimen prescribed by the person’s health care provider, if applicable, and with behavioral
recommendations of the person’s health care provider or public health officials, which may include but
are not limited to the use of a medically indicated respiratory mask or a prophylactic device, to
measurably limit the risk of transmission of the contagious or infectious disease.

lIowA CODE § 709D.4 (2016)

Additional remedies

This chapter shall not be construed to preclude the use of any other civil or criminal remedy available
relating to the transmission of a contagious or infectious disease.

lowA CODE 8 902.9 (2016) **

Maximum sentence for felons

1. The maximum sentence for any person convicted of a felony shall be that prescribed by statute or, if
not prescribed by statute, if other than a class “A” felony shall be determined as follows:

b. A class “B” felon shall be confined for no more than twenty-five years.
c. An habitual offender shall be confined for no more than fifteen years.

e. A class “D” felon, not an habitual offender, shall be confined for no more than five years, and
in addition shall be sentenced to a fine of at least seven hundred fifty dollars but not more than
seven thousand five hundred dollars.

lowA CODE 8 903.1 (2016) **

Maximum sentence for misdemeanants

1. If a person eighteen years of age or older is convicted of a simple or serious misdemeanor and a
specific penalty is not provided for or if a person under eighteen years of age has been waived to adult
court pursuant to section 232.45 on a felony charge and is subsequently convicted of a simple, serious,
or aggravated misdemeanor, the court shall determine the sentence, and shall fix the period of
confinement or the amount of fine, which fine shall not be suspended by the court, within the following
limits:
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a. For a simple misdemeanor, there shall be a fine of at least sixty-five dollars but not to exceed
six hundred twenty-five dollars. The court may order imprisonment not to exceed thirty days in
lieu of a fine or in addition to a fine.

b. For a serious misdemeanor, there shall be a fine of at least three hundred fifteen dollars but
not to exceed one thousand eight hundred seventy-five dollars. In addition, the court may also
order imprisonment not to exceed one year.

TITLE IV, PUBLIC HEALTH

lowA CODE 8§ 139A.2 (2016)

Definitions

4. "Communicable disease" means any disease spread from person to person or animal to person.

5. "Contagious or infectious disease" means hepatitis in any form, meningococcal disease, AIDS or HIV
as defined in section 141A.1, tuberculosis, and any other disease determined to be life-threatening to a
person exposed to the disease as established by rules adopted by the department, based upon a
determination by the state epidemiologist and in accordance with guidelines of the centers for disease
control and prevention of the United States department of health and human services.

20. “Quarantinable disease” means any communicable disease designated by rule adopted by the
department as requiring quarantine or isolation to prevent its spread.

23. "Sexually transmitted disease or infection"” means a disease or infection as identified by rules
adopted by the department, based upon a determination by the state epidemiologist and in accordance
with guidelines of the centers for disease control and prevention of the United States department of
health and human services.

24. “Significant exposure” means a situation in which there is a risk of contracting disease through
exposure to a person’s infectious bodily fluids in a manner capable of transmitting an infectious agent
as determined by the centers for disease control and prevention of the United States department of
health and human services and adopted by rule of the department.

lIowA CODE § 139A.4 (2016)

Type and length of isolation or quarantine
1. The type and length of isolation or quarantine imposed for a specific communicable disease shall be
in accordance with rules adopted by the department.

2. The department and the local boards may impose and enforce isolation and quarantine restrictions.

4. The department and local boards may impose and enforce area quarantine restrictions according to
rules adopted by the department. Area quarantine shall be imposed by the least restrictive means
necessary to prevent or contain the spread of the suspected or confirmed quarantinable disease or
suspected or known hazardous toxic agent.
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lowA CODE 8 139A.20 (2016) **

Exposing to communicable disease

A person who knowingly exposes another to a communicable disease or who knowingly subjects
another to a child or other legally incapacitated person who has contracted a communicable disease,
with the intent that another person contract the communicable disease, shall be liable for all resulting
damages and shall be punished as provided in this chapter.

lIowA CODE § 139A.24 (2016)

Blood donation or sale — penalty

A person suffering from a communicable disease dangerous to the public health who knowingly gives
false information regarding the person’s infected state on a blood plasma sale application to a blood
plasma-taking personnel commits a serious misdemeanor.

lowA CODE § 139A.25 (2016) **

Penalties

1. Unless otherwise provided in this chapter, a person who knowingly violates any provision of this
chapter, or of the rules of the department or a local board, or any lawful order, written or oral, of the
department or board, or of their officers or authorized agents, is guilty of a simple misdemeanor.

lowA CODE 8 139A.34 (2016)

Examination of persons suspected

The local board shall cause an examination to be made of every person reasonably suspected, on the
basis of epidemiological investigation, of having any sexually transmitted disease or infection in the
infectious stages to ascertain if such person is infected and, if infected, to cause such person to be
treated. A person who is under the care and treatment of a health care provider for the suspected
condition shall not be subjected to such examination. If a person suspected of having a sexually
transmitted disease or infection refuses to submit to an examination voluntarily, application may be
made by the local board to the district court for an order compelling the person to submit to examination
and, if infected, to treatment. The person shall be treated until certified as no longer infectious to the
local board or to the department. If treatment is ordered by the district court, the attending health care
provider shall certify that the person is no longer infectious.
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Kansas

Analysis

People living with HIV (PLHIV) may be charged with a felony for having sex with
the intent to expose another to disease.

It is a “severity level 7, person felony” for a person who knows they are “infected with a life threatening
communicable disease” to have vaginal or anal sex with the intent to expose another person to the
disease.®*” “Sexual intercourse” only includes penetration by the penis.>*® Neither ejaculation nor the
emission of bodily fluids is required for prosecution.>*® Under the terms of the intentional exposure
statute, “sodomy” is limited to anal penetration by the penis.*® Oral sex is not prosecuted under this
statute. “Life threatening communicable disease” is not defined, but at least one PLHIV has been
convicted for HIV exposure under this statute.

In State v. Richardson (Richardson 1), a PLHIV appealed his conviction for two counts of exposing
another to a life-threatening disease after having sex with two women, even though he had an
undetectable viral load. *** He argued (1) the intentional exposure law was unconstitutionally vague
because it failed to give adequate notice as to what constitutes a “life threatening” disease,** and (2)
the State did not show he acted with the required specific intent.>*® The Supreme Court of Kansas
rejected his first argument, reasoning “[a] person of ordinary intelligence would understand what the
statute means by the term ‘life threatening’.”*** However, the Court reversed the convictions based on
the second argument, that the intentional exposure statute required specific intent to expose sexual

1" KAN. STAT. ANN. § 21-5424 (2016). Punishment for a severity level 7, person felony depends on the criminal history of the

convicted person. The range of presumptive sentences spans from twenty-two to twenty-six months of probation for a person
with no prior criminal history, up to thirty to thirty-four months of imprisonment for a person with two prior convictions under the
“exposure law.” Sentencing Range — Nondrug Offenses, KAN. SENTENCING COMMISSION available at
http://sentencing.ks.gov/docs/default-source/2015-Forms/2015-nondrug-offenses.pdf?sfvrsn=0. Severity level 7 felonies also
carry a possible fine of up to $100,000. KAN. STAT. AnN. § 21-6611(a)(3) (2016).

*18 KAN. STAT. ANN. § 21-5424 (2016). The scope of the statute does not include oral sex.

°19 See KAN. STAT. ANN. § 21-5501 (2016) (“Any penetration, however slight, is sufficient to constitute sexual intercourse.”).

520 § 21-5424 (2016).

*2L See State v. Richardson, 209 P.3d 696, 696-97 (Kan. 2009).

°?21d. at 702-03.

52 |d. at 703.
524 |d
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partners to HIV.*® Thus, since the State did not show the defendant engaged in the sex acts with the
intent to expose the other persons to HIV, there was insufficient evidence to convict.>*

However, two subsequent related cases involving the same defendant narrowed the holding in
Richardson I. In 2009, shortly after the case before the Supreme Court of Kansas, the Court of Appeals
of Kansas affirmed the conviction of the same defendant under the intentional exposure statute
(Richardson 11).%?” Addressing similar arguments and facts to those raised in Richardson I, the Court in
Richardson Il nevertheless affirmed the conviction because the fact that the defendant knew his HIV
status while his sexual partners did not, that he did not use a condom, and that he “falsely represented .
. . that he was free from sexually transmitted diseases,” were sufficient to establish that he acted with
the specific intent to expose his sexual partners to HIV.*?® Notably, the court chose to focus on the lack
of condom usage, but not on the fact the defendant had an undetectable viral load.**® Courts may thus
define “specific intent” broadly and find the element is satisfied by limited evidence, even where there is
evidence to the contrary.

In yet another related case, the Court of Appeals of Kansas affirmed the defendant’s conviction under
the intentional exposure statute in 2012 (Richardson I11).>* The defendant’s appeal challenged the trial
court’s decision to use the definition of general intent, “conduct that is purposeful and willful and not
accidental. . . [T]he terms ‘knowing’, ‘willful’, ‘purposeful’, and ‘on purpose’ are included within the term
‘intentional’,” in response to the jury’s request for a definition of “intent” during their deliberations.>** The
court’s instruction was in addition to the previous jury instruction as to the elements of the crime, which
stated, “that the defendant intended to expose [that individual] to a life threatening communicable
disease,” the definition for specific intent.>*” The defendant argued the court should have used the
definition for specific intent, which “requires a further particular intent that must accompany the
prohibited act.”*** The Court of Appeals dismissed the challenge because (1) the trial court’s response
to the jury’s question was legally correct, and (2) the instructions, “when read in total, made it clear that
the jury was required to find that Richardson . . . intended to expose [the individual] to a life-threatening
communicable disease.”** Notably, this definition of specific intent is based on “intent to expose,”
rather than “intent to transmit.” This renders the required element of “specific intent” essentially
meaningless in practice, since it could be satisfied by commission of any act, sexual or otherwise, the
court deems capable of exposing a person to HIV.

525 |d. at 704-05.
526 |d.

%27 state v. Richardson, 218 P.3d 1197 (Kan. Ct. App. 2009).
528
Id.

529
Id.

%% state v. Richardson, 269 P.3d 886, 2012 Kan. App. Unpubl. Lexis 105 (Kan. Ct. App. 2012).
531
Id. at *19.

%3214, at *18.
533 |d

534 1d. at *20.
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PLHIV are prohibited from donating blood, blood products, semen, human tissue,

organs, or body fluids; and from sharing needles or syringes.

It is a severity level 7, one person felony, punishable by up to twenty-six months in prison and a fine of
up to $100,000, for a person who knows they are infected with a “life threatening communicable
disease” to (1) sell or donate blood, blood products (plasma, platelets, etc.), semen, tissue, organs, or
other body fluids with the intent to expose the recipient to the disease, or (2) share a hypodermic
needle or syringe with another for either the introduction of drugs or any other substance or the
withdrawal of body fluids from that person’s body with the intent to expose the recipient to disease.**®

PLHIV or other sexually transmitted diseases (STDs) may be subject to

mandatory treatment, quarantine, or isolation.

Health officials are given broad authority to, “take such action as in their judgment may be necessary to
control, suppress and prevent the spreading,” of contagious or infectious diseases.>*® To that end, they
may issue orders for testing, treatment, isolation, or quarantine of persons afflicted with such
diseases.*’ “Infectious or contagious (communicable)” diseases are defined as, “disease[s] of humans
or animals resulting from an infection or an illness due to a specific agent or its toxic products which
arises through transmission of that agent or its products from a reservoir to a susceptible host, either
directly, or indirectly,”** and explicitly include chancroid, chlamydia, gonorrhea, viral hepatitis, and
syphilis.>**

Any violation, refusal, or neglecting to obey the rules and regulations adopted by the Secretary of
Health considered a Class C misdemeanor, punishable by up to one month’s imprisonment and a fine
of up to $500.%

Important note: While we have made an effort to ensure that this information is current, the law is always
changing and we cannot guarantee the accuracy of the information provided. This information may or may not be
applicable to your specific situation and, as such, should not be used as a substitute for legal advice

%35 KAN. STAT. ANN. §§ 21-5424, 21-6611(a)(3) (2016); KAN. SENTENCING COMMISSION, supra note 517.
%% KAN. STAT. ANN. § 65-301 (2016).

%37 KAN. STAT. ANN. §8§ 65-128(b); 65-129b(a); 65-129b (2016). Persons with STDs may be isolated or quarantined if they do
not submit to treatment, although STDs are not explicitly defined or listed. Kan. ADMIN. REGS. § 28-1-6 (2016). See, e.g.,
Noland v. Gardner, 136 P.2d 233 (Kan. 1943) (upholding authority of state board of health to isolate and quarantine persons
with “dangerous, communicable, venereal diseases).

%38 KAN. STAT. ANN. §§ 65-116a; 65-128(a) (2016). KAN. ADMIN. REGS. § 28-1-1 (2016).
%39 KAN. ADMIN. REGS. § 28-1-2 (2016).
>0 KAN. STAT. ANN. §§ 65-129, 21-6602(a)(3), 21-6611(b)(3) (2016).
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Kansas Statutes Annotated

Note: Provisions imposing punitive restrictions or listing criminal sentences are denoted with ** and are generally
listed first. Thereafter, provisions within a particular title are listed numerically.

CHAPTER 21. CRIMES AND PUNISHMENTS

KAN. STAT. ANN. § 21-5424 (2016) **

Exposing another to a life threatening communicable disease

(a) It is unlawful for an individual, who knows oneself to be infected with a life threatening
communicable disease, to:

(1) Engage in sexual intercourse or sodomy with another individual with the intent to expose that
individual to that life threatening communicable disease;

(2) sell or donate one’s own blood, blood products, semen, tissue, organs or other body fluids
with the intent to expose the recipient to a life threatening communicable disease; or

(3) share with another individual a hypodermic needle, syringe, or both, for the introduction of
drugs or any other substance into, or for the withdrawal of blood or body fluids from, the other
individual’s body with the intent to expose another person to a life threatening communicable

disease.

(b) Violation of this section is a severity level 7, person felony.
(c) As used in this section:

(1) “Sexual intercourse” shall not include penetration by any object other than the male sex
organ; and

(2) “sodomy” shall not include the penetration of the anal opening by any object other than the
male sex organ.

KAN. STAT. ANN. § 21-6804 (2016) **

Sentencing grid for nondrug crimes; authority and responsibility of sentencing court; presumptive
disposition.

(a) The provisions of this section shall be applicable to the sentencing guidelines grid for nondrug
crimes. The following sentencing guidelines grid shall be applicable to nondrug felony crimes:

http://sentencing.ks.gov/docs/default-source/2014-forms/2014 nondruqg qrid.pdf?sfvrsn=0

(b) Sentences expressed in the sentencing guidelines grid for non-drug crimes represent months of
imprisonment.

(c) The sentencing guidelines grid is a two-dimensional crime severity and criminal history classification
tool. The grid's vertical axis is the crime severity scale which classifies current crimes of conviction. The
grid's horizontal axis is the criminal history scale which classifies criminal histories.
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(d) The sentencing guidelines grid for nondrug crimes as provided in this section defines presumptive
punishments for felony convictions, subject to the sentencing court's discretion to enter a departure
sentence. The appropriate punishment for a felony conviction should depend on the severity of the
crime of conviction when compared to all other crimes and the offender's criminal history.

(e)

(1) The sentencing court has discretion to sentence at any place within the sentencing range. In
the usual case it is recommended that the sentencing judge select the center of the range and
reserve the upper and lower limits for aggravating and mitigating factors insufficient to warrant a
departure.

(2) In presumptive imprisonment cases, the sentencing court shall pronounce the complete
sentence which shall include the:

(A) Prison sentence;
(B) maximum potential reduction to such sentence as a result of good time; and

(C) period of postrelease supervision at the sentencing hearing. Failure to pronounce the
period of postrelease supervision shall not negate the existence of such period of
postrelease supervision.

(3) In presumptive nonprison cases, the sentencing court shall pronounce the:
(A) Prison sentence; and
(B) duration of the nonprison sanction at the sentencing hearing.

(f) Each grid block states the presumptive sentencing range for an offender whose crime of conviction
and criminal history place such offender in that grid block. If an offense is classified in a grid block
below the dispositional line, the presumptive disposition shall be nonimprisonment. If an offense is
classified in a grid block above the dispositional line, the presumptive disposition shall be imprisonment.
If an offense is classified in grid blocks 5-H, 5-I or 6-G, the court may impose an optional nonprison
sentence as provided in subsection (q).

KAN. STAT. ANN. § 21-6602 (2016) **

Classification of misdemeanors and terms of confinement; possible disposition

(a) For the purpose of sentencing, the following classes of misdemeanors and the punishment and the
terms of confinement authorized for each class are established:

(3) class C, the sentence for which shall be a definite term of confinement in the county jail
which shall be fixed by the court and shall not exceed one month. . .

KAN. STAT. ANN. § 21-6611 (2016) **

Fines; crimes committed on or after July 1, 1993.

(a) A person who has been convicted of a felony may, in addition to the sentence authorized by law, be
ordered to pay a fine which shall be fixed by the court as follows:
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(3) for any felony ranked in severity levels 6 through 10 of the nondrug grid as provided in
K.S.A. 2013 Supp. 21-6804, and amendments thereto, or in severity level 4 of the drug grid
committed prior to July 1, 2012, or in severity level 5 of the drug grid committed on or after July
1, 2012, as provided in K.S.A. 2013 Supp. 21-6805, and amendments thereto, a sum not
exceeding $100,000.

(b) A person who has been convicted of a misdemeanor, in addition to or instead of the imprisonment
authorized by law, may be sentenced to pay a fine which shall be fixed by the court as follows:

(3) for a class C misdemeanor, a sum not exceeding $500.

CHAPTER 65. PUBLIC HEALTH

KAN. STAT. ANN. 8 65-301 (2016)

Authority of officers; expenses.

Whenever smallpox or other contagious or infectious diseases exist in a city of the second or third class
the governing body of such city and the local health officer and the county commissioner in the district
in which is located such cities shall take such action as in their judgment may be necessary to control,
suppress and prevent the spreading of the same and to pay all the necessary expenses for such action
and purposes.

KAN. STAT. ANN. 8 65-116A (2016)

Definitions
As used in K.S.A. 65-116a through K.S.A. 2013 Supp. 65-129f, and amendments thereto:

(c) “Infectious and contagious diseases” means those diseases so designated by the secretary of
health and environment pursuant to K.S.A. 65-128, and amendments thereto.

KAN. STAT. ANN. § 65-128 (2016)

Rules and regulations of secretary to prevent spread and dissemination of diseases; testing and
guarantine; protection of providers and recipients of services

(a) For the protection of the public health and for the control of infectious or contagious diseases, the
secretary of health and environment by rules and regulations shall designate such diseases as are
infectious or contagious in their nature.

(b) The secretary of health and environment is authorized to issue such orders and adopt rules and
regulations as may be medically necessary and reasonable to prevent the spread and dissemination of
diseases injurious to the public health, including, but not limited to, providing for the testing for such
diseases and the isolation and quarantine of persons afflicted with or exposed to such diseases.

(c) No later than January 1, 2014, the secretary shall develop and adopt rules and regulations providing
for the protection of individuals who provide medical or nursing services, clinical or forensic laboratory
services, emergency medical services and firefighting, law enforcement and correctional services, or
who provide any other service, or individuals who receive any such services or are in any other
employment where the individual may encounter occupational exposure to blood and other potentially
infectious materials.
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KAN. STAT. ANN. 8§ 65-129 (2016) **

Penalties for unlawful acts

Any person violating, refusing or neglecting to obey any of the rules and regulations adopted by the
secretary of health and environment for the prevention, suppression and control of infectious or
contagious diseases, or who leaves any isolation area of a hospital or other quarantined area without
the consent of the local health officer having jurisdiction, or who evades or breaks quarantine or
knowingly conceals a case of infectious or contagious disease shall be guilty of a class C
misdemeanor.

KAN. STAT. ANN. 8 65-129B (2016)

Infections or contagious diseases; authority of local health officer or secretary; evaluation or treatment
orders, isolation or quarantine orders; enforcement.

(a) Notwithstanding the provisions of K.S.A. 65-119, 65-122, 65-123, 65-126 and 65-128, and
amendments thereto, and any rules or regulations adopted thereunder, in investigating actual or
potential exposures to an infectious or contagious disease that is potentially life-threatening, the local
health officer or the secretary:

(1)

(A) May issue an order requiring an individual who the local health officer or the secretary has
reason to believe has been exposed to an infectious or contagious disease to seek appropriate
and necessary evaluation and treatment;

(B) when the local health officer or the secretary determines that it is medically necessary and
reasonable to prevent or reduce the spread of the disease or outbreak believed to have been
caused by the exposure to an infectious or contagious disease, may order an individual or group
of individuals to go to and remain in places of isolation or quarantine until the local health officer
or the secretary determines that the individual no longer poses a substantial risk of transmitting
the disease or condition to the public;

(C) if a competent individual of 18 years of age or older or an emancipated minor refuses
vaccination, medical examination, treatment or testing under this section, may require the
individual to go to and remain in a place of isolation or quarantine until the local health officer or
the secretary determines that the individual no longer poses a substantial risk of transmitting the
disease or condition to the public; and

(D) if, on behalf of a minor child or ward, a parent or guardian refuses vaccination, medical
examination, treatment or testing under this section, may require the minor child or ward to go to
and remain in a place of isolation or quarantine and must allow the parent or guardian to
accompany the minor child or ward until the local health officer or the secretary determines that
the minor child or ward no longer poses a substantial risk of transmitting the disease or
condition to the public; and

(2) may order any sheriff, deputy sheriff or other law enforcement officer of the state or any subdivision
to assist in the execution or enforcement of any order issued under this section.
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KAN. STAT. ANN. 8 65-129C (2016)

Same; orders for isolation or quarantine; form and content; notice; hearing in district court; application
and effect; procedure; orders for relief; emergency rules of procedure.

(d)

(1) An individual or group of individuals isolated or quarantined under this section may request a
hearing in district court contesting the isolation or quarantine, as provided in article 15 of chapter
60 of the Kansas Statutes Annotated, but the provisions of this section shall apply to any order
issued under K.S.A. 2013 Supp. 65-129a to 65-129d, inclusive, and amendments thereto,
notwithstanding any conflicting provisions contained in that article.

(2) A request for a hearing may not stay or enjoin an isolation or quarantine order.

(3) Upon receipt of a request under this subsection (d), the court shall conduct a hearing within
72 hours after receipt of the request.

(4)
(©)

(i) The court shall grant the request for relief unless the court determines that the
isolation or quarantine order is necessary and reasonable to prevent or reduce
the spread of the disease or outbreak believed to have been caused by the
exposure to an infectious or contagious disease.

(ii) If feasible, in making a determination under this paragraph (C), the court may
consider the means of transmission, the degree of contagion, and, to the extent
possible, the degree of public exposure to the disease.

(5) An order of the court authorizing the isolation or quarantine issued under this section shall:

(A) ldentify the isolated or quarantined individual or group of individuals by name or
shared characteristics;

(B) specify factual findings warranting isolation or quarantine; and

(C) except as provided in paragraph (2) of subsection (c), be in writing and given to the
individual or group of individuals.

(7) An order of the court authorizing isolation or quarantine shall be effective for a period not to
exceed 30 days. The court shall base its decision on the standards provided under this section.

(10) The court shall appoint counsel to represent individuals or a group of individuals who are
not otherwise represented by counsel.
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Kansas Administrative Regulations

AGENCY 28, DEPARTMENT OF HEALTH AND ENVIRONMENT

KAN. ADMIN. REGS. § 28-1-1 (2016)

Definitions.

(c) “Infectious or contagious (communicable) disease” means a disease of humans or animals resulting
from an infection or an illness due to a specific agent or its toxic products which arises through
transmission of that agent or its products from a reservoir to a susceptible host, either directly, or
indirectly.

KAN. ADMIN. REGS. § 28-1-6 (2016)

Requirements for isolation and quarantine of specific infectious and contagious diseases; exception;
definition.

(c) The following isolation and quarantine precautions, as defined in K.A.R. 28-1-1, shall be observed:
(24) Sexually transmitted diseases. Each infected person shall follow isolation or quarantine
measures established by the local health officer for persons who are confirmed or suspected of

being infected with a sexually transmitted disease if these persons are recalcitrant to proper
treatment.
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Kentucky

Analysis

People living with HIV (PLHIV) engaging in sex work or solicitation may face

felony charges.

It is a Class D felony, punishable by one to five years in prison and a $1,000 - $10,000 fine, if a PLHIV
(1) knows or has been informed that they have tested positive for HIV, (2) is aware or has been
informed that HIV can be transmitted through sexual activities, and (3) commits, offers, or agrees to
commit prostitution by engaging in sexual activity “in a manner likely to transmit HIV.”**! Neither the
intent to transmit HIV nor actual transmission is required for conviction. Neither disclosing HIV status to
sexual partners nor the use of protection are defenses to prosecution.

Kentucky’s prostitution laws penalize individuals for their HIV status, regardless of whether they engage
or plan to engage in activities that expose others to a significant risk, or even any risk at all, of HIV
infection. Under Kentucky law, “prostitution” is defined as “engaging, agreeing to engage, or offering to
engage’ in “sexual conduct” in return for a fee.>*? “Sexual conduct” is defined as “sexual intercourse or
any act of sexual gratification involving the sex organs.”*

It is also a Class D felony, punishable by one to five years in prison and a $1,000 - $10,000 fine, if a
PLHIV (1) knows or has been informed that they have tested positive for HIV, (2) is aware or has been
informed that HIV can be transmitted through sexual activities, and (3) procures another to commit
prostitution.>** Procurement laws often punish “pimping” as opposed to solicitation of prostitution, but
this provision is presumably a solicitation law targeting PLHIV who seek out or hire sex workers. In April
2016, a woman living with HIV was charged under this prostitution statute.>*®

PLHIV are prohibited from donating organs, skin, or other human tissues.

It is a Class D felony, punishable by one to five years in prison and a $1,000 - $10,000 fine for (1) a
PLHIV who knows their HIV status and (2) has been informed that they may transmit HIV through
organ, skin, or tissue donations to provide any such donations.>* Neither the intent to transmit HIV nor

41 Ky. REV. STAT. ANN §8 529.090(3), 532.060(2)(d), 534.030(1) (2016).
%42 § 529.020(1) (2016).

543 § 529.010(9) (2016).

544 §§ 529.090(4), 532.060(2)(d), 534.030(1) (2016).

%5 Woman infected with HIV arrested again for prostitution, WAve3 News, April 15, 2016, available at
http://www.wave3.com/story/31736205/woman-infected-with-hiv-arrested-again-for-prostitution.

546 Ky. REV. STAT. ANN. §§ 311.990(24)(b), 532.060(2)(d), 534.030(1) (2016).
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actual transmission is required for conviction, and prosecution is possible regardless of whether the
donor receives compensation

PLHIV have been prosecuted under Kentucky’s general criminal laws.

Kentucky has used general criminal laws to prosecute PLHIV for transmitting HIV, not disclosing HIV
status to sexual partners, and otherwise exposing others to HIV infection. These prosecutions often
disregard whether defendants actually exposed others to a significant risk of HIV transmission or if
there was even a scientific possibility that HIV could be transmitted.

Kentucky’s “wanton endangerment” law is one example of a general criminal law that has been used to
prosecute PLHIV for alleged HIV exposure. In Kentucky, the crime of first-degree wanton
endangerment, punishable by one to five years in prison and a $1,000 - $10,000 fine, requires that,
“‘under circumstances manifesting extreme indifference to the value of human life,” an individual
wantonly engages in “conduct which creates a substantial danger of death or serious physical injury to
another person.”™*

In Hancock v. Commonwealth, Kentucky’s first case determining whether HIV exposure could be
prosecuted under the state’s wanton endangerment law, a PLHIV was charged for having a two-year
sexual relationship with a woman, allegedly without disclosing his HIV status.>*® Although the man
testified that his partner knew his HIV status, he later pled guilty to second-degree wanton
endangerment.>*® He received a 120-day suspended sentence plus one year of probation.>*°

On appeal, the Court of Appeals of Kentucky rejected the argument that Kentucky’s wanton
endangerment statute could not apply to HIV exposure, finding the charge valid on its face “in light of
the deadly nature of HIV.”**! The court also found that the defendant’s contention that his partner knew
of his HIV status had no bearing on the issue of whether the charges should have been dismissed.**
According to the court, this was an issue of fact that the defendant needed to raise before the jury as a
defense to prosecution.>*

Neither the intent to transmit HIV nor actual transmission is required for prosecution for wanton
endangerment. Because the defendant in Hancock pled guilty, the court never turned to a discussion
regarding how the use of condoms or other protection during sexual intercourse or evidence of a
defendant’s low viral load would factor into a prosecution for wanton endangerment, although those
factors arguably reduce the risk of transmission to below that of the statutory “substantial danger”
standard.

547 88 508.060(1), 532.060(2)(d), 534.030(1) (2016).

% Hancock v. Commonwealth, 998 S.W.2d 496, 497 (Ky. Ct. App. 1998).
549
Id.

550
Id.

%114, at 498.
552 |d

553
Id.
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In another case from 2008, a 29-year-old PLHIV was charged with attempted murder when she
allegedly bit a store clerk on the chest during a robbery, and then shouted that she has AIDS.>** She
later pled guilty to robbery and wanton endangerment and was sentenced to twelve years
imprisonment.>° The store clerk tested negative for HIV.>*® Two years of her prison sentence arose
from the wanton endangerment charge, based solely on her HIV status, despite the fact the CDC has
concluded that there exists only a “negligible” risk that HIV could be transmitted through a bite.>*’

Other prosecutions of PLHIV under general criminal laws include:

e In August 2015, a 27-year old woman was charged with wanton endangerment after she
allegedly failed to disclose her HIV status to a sexual partner.>®®

e In February 2013, a 22-year-old PLHIV was charged with attempted murder for throwing urine
on a corrections officer.>*®

¢ In December 2008, a 47-year-old PLHIV was charged with wanton endangerment, among other
charges, for allegedly having a sexual encounter with a 15-year-old without disclosing his HIV
status or using protection.>®

¢ In November 2008, a PLHIV who also had Hepatitis C was convicted of two counts of first-
degree wanton endangerment for spitting at a police officer and a nurse while in an emergency
room.>®

Another Kentucky case considered HIV status as a factor during sentencing for sexual assault.>* In
Torrence v. Commonwealth, a PLHIV appealed his conviction for first-degree rape and sodomy,
arguing that it would violate his due process rights to introduce evidence of his HIV status during the
sentencing phase of his trial.>® At trial, the assault complainant had testified that she learned of the
defendant’s HIV status following the rape, took medication to prevent infection, and suffered emotional
damage due to her fears of HIV infection and belief that her family was treating her differently.*®* The
Supreme Court of Kentucky found no error in admitting this evidence during sentencing because it
directly related to physical and psychological harm the victim suffered and the impact of a crime on a

% Bite Robbery Suspect Facing Attempted Murder Charges, wkyT.com, Sep. 18, 2007, available at

http://www.wkyt.com/home/headlines/9841647.html.
555 Hiv positive Robber Receives 12 Year Prison Sentence, wkyT.coMm, Apr. 8, 2008, available at

http://www.wkyt.com/home/headlines/17382524.html.
556
Id.

%57 CTR. FOR DISEASE CONTROL & PREVENTION, HIV Risk Behaviors, Estimated Per-Act Probability of Acquiring HIV from an

Infected Source, by Exposure Act, (December 4, 2015) available at http://www.cdc.gov/hiv/risk/estimates/riskbehaviors.html
(last visited October 27, 2016).

%58 Charles Gazaway, Woman arrested for not disclosing HIV positive status, KPLC, Aug. 17, 2015, available at
http://www.kplctv.com/story/29804875/woman-arrested-for-not-disclosing-hiv-positive-status.

%59 HIV positive inmate talks about attempted murder charge after throwing urine, Wave3.cowm, Dec. 2, 2013, available at
http://www.wave3.com/story/21080171/exclusive-hiv-positive-man-talks-about-attempted-mu.

%60 police: Pastor Charged With Sexual Abuse Has HIV, WLKY.cowm, Jan. 5, 2009, available at http://www.wlky.com/Police-
Pastor-Charged-With-Sexual-Abuse-Has-HIV/9816740.

*1 Davis v. Commonwealth, 2015 Ky. App. Unpub. LEXIS 407 (Ky. Ct. App. June 5, 2015).
%2 Torrence v. Commonwealth, 269 S.W.3d 842 (Ky. 2008).

%% 1d. at 843.

%% 1d. at 845-46.
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victim may be validly considered during sentencing.’®® The court also noted that the defendant’s HIV
status magnified his victim’s suffering beyond that of a “typical” rape victim.>*®

Engaging in prostitution with an STD is a misdemeanor

Itis a Class A misdemeanor, punishable by up to 12 months in jail and a $500 fine, if a person (1)
knows or has been informed that they have tested positive for a sexually transmitted disease®®’, (2) is
aware or has been informed that the disease can be transmitted through sexual activity, and (3)
commits prostitution, defined as “engaging, agreeing to engage, or offering to engage” in “sexual
conduct” in return for a fee,*®® which includes a wide range of activities that pose no risk of disease
transmission. Neither the intent to transmit an STD nor actual transmission is required for conviction.

The Cabinet for Health and Family Services has broad authority to use restrictive

measures in order to control communicable disease.

The Cabinet for Health and Family Services has broad authority to enforce rules and regulations that it
“deems efficient in preventing the introduction or spread” of infectious or communicable diseases,
including through the use of isolation and quarantine.>®® A local health department has the same power
to institute and maintain quarantine or isolation measures to prevent the spread of disease in the
state.>™ Infectious or communicable diseases that meet the threshold for use of isolation or quarantine
are not specifically defined,*”* suggesting that the law could be expansively interpreted to include
conditions such as HIV and other STDs. Guidance distributed to Kentucky judges has stressed that
isolation and quarantine are measures that should only be used in response to serious diseases that
are easily transmitted from person to person.’”> However, there are no procedural safeguards explicitly
outlined for individuals “implicated as a possible reservoir or possible source of infection of any
communicable disease.”"

The Cabinet for Health and Family Services or local health department may

mandate treatment for certain STDs.
The Cabinet for Health and Family Services or local health department may investigate a person known
or reasonably suspected of having been infected with a sexually transmitted disease to confirm whether

%65 |d. at 846.
566 |d

7 Ky. REV. STAT. ANN § 529.090(2) (2016). Pursuant to § 214.410(2), this includes syphilis, gonorrhea, chancroid, granuloma
inguinale, genital herpes, nongonococcal urethritis, mucopurulent cervicitis, acquired immunodeficiency syndrome (AIDS),
human immunodeficiency virus (HIV) infection, chlamydia trachomatis infections, and any other sexually transmitted disease
designated by the cabinet under the provisions of KRS Chapter 13A.

%% Ky. REV. STAT. ANN § 529.020(1) (2016).

%69 § 214.020 (2016).

3 902 Ky. ADMIN. REGS. 2:030, § 1(2)(b), 2:050 § 2 (2016). K. REV. STAT. ANN § 212.370 (2016).

°"L Certain diseases are designated as “subject to supervision” of the local health department or Cabinet for Human
Resources, including cholera, amoebic dysentery, bacillary dysentery, diphtheria, typhoid, and paratyphoid fever. 902 K.
ADMIN. REGS. 2:040.

572 . LouISVILLE CTR. PUBLIC HEALTH LAW PARTNERSHIPS, PuBLIC HEALTH LAW JuDICIAL REFERENCE GUIDE FOR KENTUCKY COURTS
69 (2006) (the authors are unable to determine whether Kentucky courts continue to rely on this document as current
guidance).

>3 902 Ky. ADMIN. REGS. 2:050 § 2 (2016).
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or not disease is present, including through laboratory testing.>”* Reasonable suspicion of infection may
be established if a person is identified as a sexual contact of someone with an STD during an interview.
> If found to be infected or incubating disease, a person can be required to undergo treatment to
render him or her non-infectious or prevent the onset of disease.’”® Although there is no specific penalty
outlined for refusal to comply with mandatory treatment, any health officer is empowered to pursue
mandatory injunction proceedings in the appropriate Circuit Court in response to “nuisances that are
menacing to the health of the people of the state.”"’

Important note: While we have made an effort to ensure that this information is current, the law is always
changing and we cannot guarantee the accuracy of the information provided. This information may or may not be
applicable to your specific situation and, as such, should not be used as a substitute for legal advice.

°"4 902 Ky. ADMIN. REGS. 2:080 (2016).
575 |d.

576
Id.

" Ky. REV. STAT. ANN § 214.256(6) (2016).
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Code of Kentucky

Note: Provisions imposing punitive restrictions or listing criminal sentences are denoted with ** and are generally
listed first. Thereafter, provisions within a particular title are listed numerically.

TITLE L, PENAL CODE

KY. REV. STAT. ANN. § 529.090 (2016) **

Person convicted required to submit to screening for HIV infection; prostitution or procuring prostitution
with knowledge of sexually transmitted disease or HIV

(1) Any person convicted of prostitution or procuring another to commit prostitution under the provisions
of KRS 529.020 shall be required to undergo screening for human immunodeficiency virus infection
under direction of the Cabinet for Health and Family Services and, if infected, shall submit to treatment
and counseling as a condition of release from probation, community control, or incarceration.
Notwithstanding the provisions of KRS 214.420, the results of any test conducted pursuant to this
subsection shall be made available by the Cabinet for Health and Family Services to medical
personnel, appropriate state agencies, or courts of appropriate jurisdiction to enforce the provisions of
this chapter.

(2) Any person who commits prostitution and who, prior to the commission of the crime, had tested
positive for a sexually transmitted disease and knew or had been informed that he had tested positive
for a sexually transmitted disease pursuant to KRS 214.410 and that he could possibly communicate
such disease to another person through sexual activity is guilty of a Class A misdemeanor. A person
may be convicted and sentenced separately for a violation of this subsection and for the underlying
crime of prostitution.

(3) Any person who commits, offers, or agrees to commit prostitution by engaging in sexual activity in a
manner likely to transmit the human immunodeficiency virus and who, prior to the commission of the
crime, had tested positive for human immunodeficiency virus and knew or had been informed that he
had tested positive for human immunodeficiency virus and that he could possibly communicate the
disease to another person through sexual activity is guilty of a Class D felony. A person may be
convicted and sentenced separately for a violation of this subsection and for the underlying crime of
prostitution.

(4) Any person convicted of procuring another to commit prostitution in a manner likely to transmit the
human immunodeficiency virus and who, prior to the commission of the crime, had tested positive for
human immunodeficiency virus and knew or had been informed that he had tested positive for human
immunodeficiency virus and that he could possibly communicate the disease to another person through
sexual activity is guilty of a Class D felony.

Ky. REV. STAT. ANN. 8 532.060 (2016) **

Sentence of imprisonment for felony; postincarceration supervision

(2) Unless otherwise provided by law, the authorized maximum terms of imprisonment for felonies are:

(d) For a Class D felony, not less than one (1) year nor more than five (5) years.
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KY. REV. STAT. ANN § 532.090 (2016) **

Sentence of imprisonment for misdemeanor

(1) For a Class A misdemeanor, the term shall not exceed twelve (12) months.

KY. REV. STAT. ANN. § 534.030 (2016) **

Fines for felonies

(1) Except as otherwise provided for an offense defined outside this code, a person who has been
convicted of any felony shall, in addition to any other punishment imposed upon him, be sentenced to
pay a fine in an amount not less than one thousand dollars ($1,000) and not greater than ten thousand
dollars ($10,000) or double his gain from commission of the offense, whichever is the greater.

KY. REV. STAT. ANN § 534.040 (2016) **

Fines for misdemeanors and violations

(2) Except as otherwise provided for an offense defined outside this code, a person who has been
convicted of any offense other than a felony shall be sentenced, in addition to any other punishment
imposed upon him, to pay a fine in an amount not to exceed:

(a) For a Class A misdemeanor, five hundred dollars ($500).

TITLE XXVI, OCCUPATIONS AND PROFESSIONS

Ky. REV. STAT. ANN. 8 311.990 (2016) **

Penalties

Any person who has human immunodeficiency virus infection, who knows he is infected with human
immunodeficiency virus, and who has been informed that he may communicate the infection by
donating organs, skin, or other human tissue who donates organs, skin, or other human tissue shall be
guilty of a Class D felony.

TITLE XVIII, PUBLIC HEALTH

KY. REV. STAT. ANN. 8 214.020 (2016)

Cabinet to adopt regulations and take other action to prevent spread of disease

When the Cabinet for Health and Family Services believes that there is a probability that any infectious
or contagious disease will invade this state, it shall take such action and adopt and enforce such rules
and regulations as it deems efficient in preventing the introduction or spread of such infectious or
contagious disease or diseases within this state, and to accomplish these objects shall establish and
strictly maintain quarantine and isolation at such places as it deems proper.

Ky. REV. STAT. ANN. § 214.410 (2016)

Definitions

"Sexually transmitted disease" means syphilis, gonorrhea, chancroid, granuloma inguinale, genital
herpes, nongonococcal urethritis, mucopurulent cervicitis, acquired immunodeficiency syndrome
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(AIDS), human immunodeficiency virus (HIV) infection, chlamydia trachomatis infections, and any other
sexually transmitted disease designated by the cabinet under the provisions of KRS Chapter 13A.

Kentucky Administrative Regulations

TITLE 902, CABINET FOR HEALTH AND FAMILY SERVICES DEPARTMENT FOR PUBLIC
HEALTH

902 KY. ADMIN. REGS. 2:030 (2016)

Inspections and control procedures

(2) Control procedures. Local health departments or the Cabinet for Human Resources shall:

(b) Establish and maintain quarantine, isolation or other measures as required by law or
administrative regulations of the Cabinet for Human Resources relating to communicable
disease control.

902 KY. ADMIN. REGS. 2:050 (2016)

Control procedures; application

Section 2: Persons.

Whenever any person has been implicated as a possible reservoir or possible source of infection of any
communicable disease, the local health department or the Cabinet for Human Resources shall employ
such measures as are necessary to secure adequate isolation, restriction of employment or other
control procedures that may be necessary to insure cessation of transmission of infection.

902 KY. ADMIN. REGS. 2:080 (2016)

Sexually transmitted diseases

Section 1. Definitions

(4)"Reasonably suspected of being infected with a sexually transmitted disease" means any person
named in a controlled interview with a second person infected with an STD, as a sexual contact of that
second person within the incubation period for the STD, or who has a laboratory test result consistent
with an STD infection.

(5) "Sexually transmitted diseases" or "STD" means syphilis, gonorrhea, chancroid, granuloma
inguinale, genital herpes, human immunodeficiency virus (HIV) infection, nongonococcal urethritis,
mucopurulent cervicitis, chlamydia trachomatis infections including lymphogranuloma venereum, and
human papillomavirus (HPV).

(6) “Sexually transmitted diseases for which a treatment exists to render them noninfectious” means
syphilis, gonorrhea, chancroid, granuloma inguinale, nongonococcal urethritis, mucopurulent cervicitis
and Chlamydia trachomatis infections including lymphogranuloma venereum.

Section 2. Medical Examination and Treatment of Sexually Transmitted Diseases for Which a
Treatment Exists to Render them Noninfectious.

(1) Any person infected with, or reasonably suspected of being infected with, a sexually transmitted
disease shall undergo such medical examination as is necessary, including such laboratory testing
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procedures deemed advisable by the examining physician to reasonably determine the existence or
nonexistence of the diagnosed or suspected sexually transmitted disease.

(2) If there is the potential that the person is incubating the disease, he shall undergo such treatment or
follow-up as may be determined adequate by the examining physician to render the person
noninfectious or to prevent the onset of disease.

(3) This section shall apply only to sexually transmitted diseases as defined by Section 1(4) of this
administrative regulation.>”®

Section 3. Investigation and Enforcement.
(4) This section shall apply only to sexually transmitted diseases as defined by Section 1(4) of this
administrative regulation.>”

*"8 The reference to Section 1(4) of the administrative regulation appears to be a drafting error, as it does not define sexually

transmitted diseases. The authors believe it is meant to be Section 1(6).

" The reference to Section 1(4) of the administrative regulation appears to be a drafting error, as it does not define sexually
transmitted diseases. The authors believe it is meant to be Section 1(6).

THE CENTER FOR HIV LAW AND POLICY HIVLAWANDPOLICY.ORG



HIV CRIMINALIZATION IN THE UNITED STATES: LOUISIANA 177
A SOURCEBOOK ON STATE AND FEDERAL HIV CRIMINAL LAW AND PRACTICE

| ouisiana

Analysis

Any number of consensual sexual activities may result in prosecution and

imprisonment for people living with HIV (PLHIV).

It is an unlawful act, punishable by up to ten years in prison and/or a $5,000 fine, to intentionally expose
another to HIV/AIDS through sexual contact. > Despite the language in the statute, Louisiana courts
have found that neither the intent to transmit HIV*** nor actual transmission is required.*®

It is a defense if exposure to HIV was with “knowing and lawful consent.” °*® This means that a PLHIV
will not likely be prosecuted for engaging in consensual sexual intercourse with a partner fully aware of
their HIV status, as long as that partner is above the age of consent in Louisiana.®*

However, disclosure of HIV status may be difficult to prove, since most evidence is based on conflicting
testimony, with one person’s word against another’s. In State v. Gamberella, a PLHIV was convicted of
HIV exposure despite his testimony that he disclosed his HIV status to his girlfriend and wore condoms
during sex.>®® The man’s girlfriend testified that after she became pregnant by the defendant following a
condom failure, they engaged in unprotected sexual intercourse on multiple occasions.*® She testified
that she didn’t know his HIV status during the entire relationship.>®” The defendant was convicted and
sentenced to ten years in prison at hard labor.>®®

On appeal, the defendant in Gamberella argued that the law failed to define such terms as “expose”
and “sexual contact,” and therefore could prohibit activities posing no risk of HIV transmission, including
kissing.*®® The Court of Appeal of Louisiana rejected these arguments, holding that the statute

%80 | a. REV. STAT. ANN. §§ 14:43.5(A), (E)(1) (2016).

%8 See, e.g., State v. Roberts, 844 So. 2d 263, 272 (La. Ct. App. 2003) (“La. R.S. 14:43.5 does not require the State to prove
that a defendant acted with the specific intent to expose the victim to [HIV] . . . it requires the State to prove that the defendant
intentionally committed an act proscribed by the statute which exposed the victim to [HIV].”)

%82 See, e.g., State v. Gamberella, 633 So. 2d 595, 602 (La. Ct. App. 1993) (“By use of the word ‘expose’ rather than the word
‘transmit,” the legislature obviously intended that the element of the offense be the risk of infection, rather than actual
transmission of the virus.”); accord Roberts, 844 So. 2d at 272.

%83 | o. REV. STAT. ANN. § 14:43.5(A) (2016).

%8 See, e.g., LA. REV. STAT. ANN. § 14:80 (2016) (defining “juvenile” as an individual under the age of seventeen for the
purpose of “carnal knowledge” laws).

*% Gamberella, 633 So. 2d at 598-99.
586
Id.
%87 |d. at 599.
%88 |d. at 598.
%89 |d. at 602-03.
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described prohibited conduct with sufficient particularity.**® The court reasoned that the term “sexual
contact” unambiguously refers to “numerous forms of behavior involving use of the sexual organs of
one or more of the participants or involving other forms of physical contact for the purpose of satisfying
or gratifying the ‘sexual desires’ of one of the participants.”®* This broad phrase provides limited
clarification as to what types of sexual conduct may be prosecuted under the statute. Under the court’s
definition, acts that don’t involve any exchange of bodily fluids or penetration could be prosecuted. The
court’s findings also fail to provide insight as to whether or not the use of condoms or other forms of
protection would be a defense to prosecution.

Other cases that have been prosecuted under the statute include:

o In State v. Roberts, a PLHIV received ten years in prison at hard labor for exposing his rape
victim to HIV.>* Although a dispute existed as to whether bodily fluids were exchanged, an
appeals court found the defendant’s conviction could be sustained on evidence that he anally
and vaginally raped his victim.>*

¢ In State v. Serrano, a PLHIV was sentenced to one year in prison at hard labor after he
engaged in unprotected sex with his girlfriend without disclosing his HIV status.>**

e In State v. Turner, a PLHIV received two concurrent five-year prison sentences after she pled
guilty to engaging in “some sort of sexual contact” with two men. °*®* A sentencing court equated
the woman'’s activities to “pointing a gun to [the victims’] head[s] and pulling the trigger.”>*°

¢ In 2009, a PLHIV was charged with attempted intentional exposure to AIDS after allegedly
failing to disclose his HIV status to an undercover police officer during a prostitution bust.>’

e In 2010, a PLHIV was charged with intentional exposure to the AIDS virus after engaging in
unprotected sex with a man without disclosing her HIV status.>*®

¢ In 2015 a 23-year-old PLHIV was charged with intentional exposure to the AIDS virus after
engaging in a sexual relationship without disclosing his HIV status.>*

Spitting, biting, and other exposure to bodily fluids can result in criminal liability

for PLHIV.
Louisiana criminalizes several forms of what it considers to be HIV exposure that pose no risk of HIV
infection, including biting and spitting.®® It is an unlawful act, punishable by up ten years in prison (with

590
Id.

91 1d. at 603 (citing Cheney C. Joseph, Jr., Developments in the Law 1986-1987: A Faculty Symposium, 48 LA. L. REv. 257,
282 (1987)).

%92 Roberts, supra note 581 at 264.

93 1d. at 270.

%94 715 So. 2d 602, 602-03 (La. Ct. App. 1998).

% 927 So. 2d 438, 439 (La. Ct. App. 2005).

% 1d. at 441.

%97 Matthew Pleasant, Houma Man Accused of Attempted HIV Exposure, DAILY COMET, June 21, 2009, available at
http://www.houmatoday.com/news/20090621/houma-man-accused-of-attempted-hiv-exposure

5% Michelle Hunter, Metairie Woman Booked with Intentionally Exposing Man to AIDS Virus, TIMES-PICAYUNE, Feb. 10, 2010,
available at http://www.nola.com/crime/index.ssf/2010/02/metairie_woman_booked with_int.html.

%99 BRPD arrests man for intentionally spreading HIV/AIDS virus, wAFs.com (BATON ROUGE), June 17, 2015, available at
http://www.wafb.com/story/29342615/brpd-arrests-man-for-intentionally-spreading-hivaids-virus.

890 | A, REV. STAT. ANN. § 14:43.5(D)(1) (2016).

THE CENTER FOR HIV LAW AND POLICY HIVLAWANDPOLICY.ORG


http://www.houmatoday.com/news/20090621/houma-man-accused-of-attempted-hiv-exposure
http://www.nola.com/crime/index.ssf/2010/02/metairie_woman_booked_with_int.html
http://www.wafb.com/story/29342615/brpd-arrests-man-for-intentionally-spreading-hivaids-virus

HIV CRIMINALIZATION IN THE UNITED STATES: LOUISIANA « 179
A SOURCEBOOK ON STATE AND FEDERAL HIV CRIMINAL LAW AND PRACTICE

or without hard labor) and/or a $5,000 fine, to expose a person to HIV through “any means or contact”
without the knowing and lawful consent of the person exposed.®**

If a PLHIV (1) exposes a police officer to HIV through “any means or contact,” and (2) has reasonable
grounds to believe that the person exposed is a police officer acting in performance of his duty, HIV
exposure is punishable by up to eleven years in prison (with or without hard labor) and/or a $6,000
fine.® This sentence enhancement also applies to correctional officers, parole officers, probation
officers, sheriffs, deputy sheriffs, marshals, deputy marshals, constables, and wildlife enforcement
agents.®®® Neither the intent to transmit HIV nor actual transmission is required.®**

Under the terms of this statute, “means or contact” is defined as “spitting, biting, stabbing with an AIDS-
contaminated object (e.g., a used needle), or throwing blood or other bodily substances.”®® Although
throwing blood or other “bodily substances” is listed as a criminal offense under the terms of this
statute, “bodily substances” is not defined.®® This statute thus presents the risk that exposure to saliva,
urine, sweat, or other “bodily substances” posing no risk of HIV infection may result in criminal
prosecution.

In State v. Roberts, for example, a PLHIV was convicted of intentionally exposing a woman to HIV after
he raped and bit her.®®” On appeal, the defendant argued that the state had failed to prove that (1)
biting a person could expose that person to HIV, (2) the teeth of a PLHIV could be an “AIDS-
contaminated” object, (3) his mouth contained saliva, and (4) his bite broke the victim’s skin.®® The
Court of Appeal of Louisiana rejected these arguments because the statute specifically noted biting to
be an included offense.®® The court did not consider that the Center for Disease Control (CDC) has
long maintained that there exists only a remote possibility that HIV could be transmitted through a bite
and such transmission would have to involve various aggravating factors, such as severe trauma,
extensive tissue damage, and the presence of blood.®*® The CDC has also concluded that spitting
alone does not transmit HIV.®" Louisiana’s statute and its application ignore these scientific findings,
leading to prosecutions for behavior that has at most a remote possibility of transmitting HIV.

Other spitting cases include:

601 § 14:43.5(B), (E)(1) (2016) (emphasis added).

692 § 14:43.5(C) (2016).

603 § 14:43.5(D)(2) (2016).

604 See, e.g., Roberts, 844 So. 2d at 272; Gamberella, 633 So. 2d at 602.
895 | A, REV. STAT. ANN. § 14:43.5(D)(1) (2016).

606 Id.

%97 Roberts, 844 So. 2d at 265-69.

69814, at 270-71.

89 1d. at 271.

610 CTR. FOR DISEASE CONTROL & PREVENTION, HIV Risk Behaviors, Estimated Per-Act Probability of Acquiring HIV from an
Infected Source, by Exposure Act, (Dec. 4, 2015) available at http://www.cdc.gov/hiv/policies/law/risk.html (last visited July 27,
2016).

611 CTR. FOR DISEASE CONTROL & PREVENTION, HIV Transmission, Can | get HIV from being spit on or scratched by an HIV-
infected person?, (Dec. 21, 2016) available at http://www.cdc.gov/hiv/basics/transmission.html (last visited Jan. 6, 2017).

HIVLAWANDPOLICY.ORG THE CENTER FOR HIV LAW AND POLICY


http://www.cdc.gov/hiv/policies/law/risk.html
http://www.cdc.gov/hiv/basics/transmission.html

180 « LOUISIANA HIV CRIMINALIZATION IN THE UNITED STATES:
A SOURCEBOOK ON STATE AND FEDERAL HIV CRIMINAL LAW AND PRACTICE

e 1In 2013, a PLHIV was charged under the criminal exposure statute after spitting on a police
officer.®*?

¢ In 2014, a PLHIV was accused of intentional exposure after he was arrested for driving while
intoxicated and allegedly spat on the prisoner next to him in the patrol car.®*® The charge was
later dropped, but there were at least six other such arrests in East Baton Rouge Parish from
2005-2014 for spitting.®**

Persons convicted under the State “intentional exposure to AIDS virus” law are

required to register as sex offenders.®*

Anyone who violates the “intentional exposure to AIDS virus” statute is considered a sex offender and
must register and provide notification as such.®*® Registered sex offenders are not eligible for
diminished sentences for good behavior;*"" nor are they eligible for probation, parole, or suspension of
sentence, except on condition that they be prohibited from any unsupervised business or volunteer
work consisting of a “significant amount of direct contact with potential victims who are minor
children.”®® The Code of Louisiana does not define “potential victims.”

Attempted murder prosecutions have been used for intentional exposure to

HIV. 8

PLHIV in Louisiana may be prosecuted for HIV exposure under general criminal laws, including
attempted murder. In the past, these prosecutions have arisen from the rare and extreme cases where
a person attempts to purposefully infect someone else with the virus. In State v. Caine,®® a PLHIV was
convicted of attempted second-degree murder after he allegedly stuck a store clerk with a syringe full of
clear liquid and said “I'LL GIVE YOU AIDS.”®** The syringe was never recovered, and it is not known
whether the clear liquid contained HIV.%%2 However, because of the defendant’s HIV status, pulling a
needle out of his pocket while having “track marks” on his arm suggesting a history of drug use was

512 Gerron Jordan, Lake Charles man accused of intentional AIDS exposure, kpLC, June, 19, 2013, available at

http://www.kplctv.com/story/22303105/lake-charles-man-accused-of-intentional-aids-exposure-by-spitting.
®13 Daniel Bethencourt, Little-known Louisiana law allows HIV-exposure arrests for spitting, but CDC says disease can't spread
that way, THE ADVOCATE, Nov. 10, 2014, available at

http://www.theadvocate.com/baton_rouge/news/crime_police/article 024e2e9a-66a3-59ae-bfe7-c254efcb9653.html.
614
Id.

5 The specific sex offender registration requirements are complex and numerous, and registration entails a number of
specific restrictions, with criminal penalties for their violation. See LA. REv. STAT. ANN. 88 15:542 — 15:553 (2016). Readers are
encouraged to consult the Code of Louisiana for details.

816 | A. REV. STAT. ANN. §§ 15:536(A), 15:541(24)(a); 15:542(A)(1)(a) (2016).

617 § 15:537(A).

%1% § 15:538.

619 See State v. Schmidt, 771 So. 2d 131 (La. Ct. App. 2000), writ denied, 798 So. 2d 105 (La. 2001), cert. denied, 535 U.S.
905 (2002) (affirming the conviction of a Louisiana doctor to fifty years in prison at hard labor for injecting his ex-lover with HIV
and Hepatitis C. The doctor extracted blood from two patients and transferred it to the woman, who believed she was getting
an injection of a vitamin supplement. This case was not based on the doctor’s HIV status and as such is not reflective of
prosecutions against PLHIV.); see also State v. Schmidt, 699 So. 2d 448 (La. Ct. App. 1997), writ denied, 706 So. 2d 451 (La.
1997) (denying writ application concerning two pre-trial evidentiary rulings regarding admissibility of DNA evidence); Schmidt
v. Hubert, No. 05-2168, 2008 WL 4491467 (W.D. La. Oct. 6, 2008) (denying habeas corpus petition challenging conviction).
620 652 So. 2d 611 (La. Ct. App. 1995), writ denied, 661 So. 2d 1358 (La. 1995).

®211d. at 613.

%22 1d. at 616-17.

THE CENTER FOR HIV LAW AND POLICY HIVLAWANDPOLICY.ORG


http://www.kplctv.com/story/22303105/lake-charles-man-accused-of-intentional-aids-exposure-by-spitting
http://www.theadvocate.com/baton_rouge/news/crime_police/article_024e2e9a-66a3-59ae-bfe7-c254efcb9653.html

HIV CRIMINALIZATION IN THE UNITED STATES: LOUISIANA « 181
A SOURCEBOOK ON STATE AND FEDERAL HIV CRIMINAL LAW AND PRACTICE

sufficient for the Court of Appeal of Louisiana to find it likely that the needle was infected with HIV, and
affirmed the defendant’s sentence of fifty years in prison at hard labor.®?®

HIV status can affect the severity of a sentence upon conviction.
Sentencing courts sometimes see HIV status as a relevant consideration when measuring the impact of
a crime on the victim.

In State v. Richmond,®** the Court of Appeal of Louisiana rejected an argument from a PLHIV engaged

in sex work that a five-year sentence was excessive for her conviction of a crime against nature by
soliciting unnatural oral copulation for compensation.®® The court noted that a five-year sentence was
harsh in light of no admitted evidence of past convictions, but the trial judge, with wide discretion on
sentencing, supported the sentence by stating that the woman committed prostitution with knowledge of
her HIV status and should be punished for the danger she posed to others “who are not ill right now,
who can be protected.”®® The trial court compared the woman'’s actions to imposing a death sentence
for others “because of what [she carries] around inside [her] body.”®*” The Louisiana Court of Appeal
affirmed the defendant’s sentence of five years in prison based in part on the fact she was currently
serving two years of probation for a previous conviction for solicitation for oral sex.®?

The Louisiana Department of Health may assist the State in prosecuting PLHIV.
Although the results of HIV tests are generally kept confidential, medical information may be released
upon court order or other discovery device.®* The person whose medical records are requested is
entitled to adequate notice to allow them to prepare a written or personal response, “unless there is a
clear and imminent danger to an individual.”®* No other procedural safeguards are explicitly in place,
except for the provision that courts must, “weigh the compelling need for disclosure against the privacy
interest of the protected individual and against the public interest which may not be served by
disclosure which deters future testing or treatment or which may lead to discrimination,”®*" although
there is no guidance for implementing that balancing test.

Persons with venereal disease may be subject to isolation or quarantine.®*?

The department of public health has the authority to require people with a venereal disease to submit to
treatment for such a time and under such restrictions as seem reasonable and proper to the
department.633 “Venereal diseases” are defined as “syphilis, gonorrhea, chancroid, or any other

623
Id.

624 708 So. 2d 1272 (La. Ct. App. 1998).

625 |d. at 1273.

521, at 1275.

627 Id.

528 14, at 1276.

629 | o. ADMIN. CODE tit. 48 § 13505(G)(4) (2016).

%39 | o. ADMIN. CODE tit. 48 §§ 509(F), 13505(B) (2016).
631 |d.

832 | A. REV. STAT. ANN. § 40:1121.5 (2016).
633
Id.
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infectious disease primarily transmitted from one person to another by means of a sexual act.”®**

Additionally, the Louisiana Department of Health may quarantine or isolate anyone “suspected of being
cases or carriers of a communicable disease, or who have been exposed to a communicable disease,
and who in the opinion of the state health officer may cause serious threat to public health.”®*® There
are no procedural safeguards explicitly in place for “suspected carriers.”

Important note: While we have made an effort to ensure that this information is current, the law is always
changing and we cannot guarantee the accuracy of the information provided. This information may or may not be
applicable to your specific situation and, as such, should not be used as a substitute for legal advice.

634 § 40:1121.1 (2016).
835 | A. ADMIN. CODE tit. 51:11 § 117 (2016).
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Code of Louisiana

Note: Provisions imposing punitive restrictions or listing criminal sentences are denoted with ** and are generally
listed first. Thereafter, provisions within a particular title are listed numerically.

TITLE 14, CRIMINAL LAW

LA. REV. STAT. ANN. 8 14:43.5 (2016) **

Intentional exposure to AIDS virus

(A) No person shall intentionally expose another to any acquired immunodeficiency syndrome (AIDS)
virus through sexual contact without the knowing and lawful consent of the victim.

(B) No person shall intentionally expose another to any acquired immunodeficiency syndrome (AIDS)
virus through any means or contact without the knowing and lawful consent of the victim.

(C) No person shall intentionally expose a police officer to any AIDS virus through any means or
contact without the knowing and lawful consent of the police officer when the offender has reasonable
grounds to believe the victim is a police officer acting in the performance of his duty.

(D) For purposes of this Section, the following words have the following meanings:

(1) "Means or contact" is defined as spitting, biting, stabbing with an AIDS contaminated object,
or throwing of blood or other bodily substances.

(2) "Police officer" includes a commissioned police officer, sheriff, deputy sheriff, marshal,
deputy marshal, correctional officer, constable, wildlife enforcement agent, and probation and
parole officer.

(E)

(1) Whoever commits the crime of intentional exposure to AIDS virus shall be fined not more
than five thousand dollars, imprisoned with or without hard labor for not more than ten years, or
both.

(2) Whoever commits the crime of intentional exposure to AIDS virus against a police officer
shall be fined not more than six thousand dollars, imprisoned with or without hard labor for not
more than eleven years, or both.

LA. REV. STAT. ANN. § 14:10 (2016)

Criminal intent

Criminal intent may be specific or general:

(1) Specific criminal intent is that state of mind which exists when the circumstances indicate that the
offender actively desired the prescribed criminal consequences to follow his act or failure to act.

(2) General Criminal intent is present whenever there is specific intent, and also when the
circumstances indicate that the offender, in the ordinary course of human experience, must have
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adverted to the prescribed criminal consequences as reasonably certain to result from his act or failure
to act.

LA. REV. STAT. ANN. 8§ 14:11 (2016)

Criminal Intent; how expressed

The definitions of some crimes require a specific criminal intent, while in others no intent is required.
Some crimes consist merely of criminal negligence that produces criminal consequences. However, in
the absence of qualifying provisions, the terms “intent” and “intentional” have reference to “general
criminal intent.”

TITLE 15, CRIMINAL PROCEDURE

LA. REV. STAT. ANN. § 15:536 (2016)

Definitions

(A) For purposes of this Chapter, “sexual offender” means a person who has violated R.S. 14:89 (crime
against nature), R.S. 14:89.1 (aggravated crime against nature), R.S. 14:93.5 (sexual battery of the
persons with infirmities), or any provision of Subpart C or Part Il, or Subpart A(1) of Part V, of Chapter 1
of Title 14 of the Louisiana Revised Statutes of 1950.

LA. REV. STAT. ANN. 8 15:537 (2016)

Sentencing of sexual offenders; serial sexual offenders

(A) If a person is convicted of or pleads guilty to, or where adjudication has been deferred or withheld
for a violation of R.S. 14:78 (incest), R.S. 14:78.1 (aggravated incest), R.S. 14:80 (felony carnal
knowledge of a juvenile), R.S. 14:81 (indecent behavior with juveniles), R.S. 14:81.1 (pornography
involving juveniles), R.S. 14:81.2 (molestation of a juvenile or a person with a physical or mental
disability), R.S. 14:81.3 (computer-aided solicitation of a minor), R.S. 14:89 (crime against nature), R.S.
14:89.1 (aggravated crime against nature), R.S. 14:93.5 (sexual battery of persons with infirmities), or
any provision of Subpart C of Part Il of Chapter 1 of Title 14 of the Louisiana Revised Statutes of 1950,
and is sentenced to imprisonment for a stated number of years or months, the person shall not be
eligible for diminution of sentence for good behavior.

LA. REV. STAT. ANN. § 15:538 (2016)

Conditions of probation, parole, and suspension or diminution of sentence.

(B) No sexual offender shall be eligible for probation, parole, or suspension of sentence unless, as a
condition thereof, the sexual offender is prohibited from engaging in any unsupervised business or
volunteer work activity which provides goods, services, instruction, or care to and requires the offender
to engage in a significant amount of direct contact with potential victims who are minor children.

LA. REV. STAT. ANN. § 15:541 (2016)

Definitions.

For the purposes of this Chapter, the definitions of terms in this Section shall apply:

(3) “Bureau” means the Louisiana Bureau of Criminal Identification and Information as established in
Chapter 6 of this Title.
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(24)

(a) “Sex offense” means deferred adjudication, adjudication withheld, or conviction for the
perpetration of or conspiracy to commit human trafficking when prosecuted under the provisions
of R.S. 14:46.2(B)(2), R.S. 14:46.3 (trafficking of children for sexual purposes), R.S. 14:89
(crime against nature), R.S. 14:89.1 (aggravated crime against nature), R.S. 14:89.2(B)(3)
(crime against nature by solicitation), R.S. 14:80 (felony carnal knowledge of a juvenile), R.S.
14:81 (indecent behavior with juveniles), R.S. 14:81.1 (pornography involving juveniles), R.S.
14:81.2 (molestation of a juvenile or a person with a physical or mental disability), R.S. 14:81.3
(computer-aided solicitation of a minor), R.S. 14:81.4 (prohibited sexual conduct between an
educator and student), R.S. 14:82.1 (prostitution; persons under eighteen), R.S. 14:82.2(C)(4)
and (5) (persons with infirmities), R.S. 14:92(A)(7) (contributing to the delinquency of juveniles),
R.S. 14:93.5 (sexual battery of persons with infirmities), R.S. 14:106(A)(5) (obscenity by
solicitation of a person under the age of seventeen), R.S. 14:283 (video voyeurism), R.S. 14:41
(rape), R.S. 14:42 (aggravated or first degree rape), R.S. 14:42.1 (forcible or second degree
rape), R.S. 14:43 (simple or third degree rape), R.S. 14:43.1 (sexual battery), R.S. 14:43.2
(second degree sexual battery), R.S. 14:43.3 (oral sexual battery), R.S. 14:43.5 (intentional
exposure to AIDS virus), or a second or subsequent conviction of R.S. 14:283.1 (voyeurism),
committed on or after June 18, 1992. A conviction for any offense provided in this definition
includes a conviction for the offense under the laws of another state, or military, territorial,
foreign, tribal, or federal law which is equivalent to an offense provided for in this Chapter,
unless the tribal court or foreign conviction was not obtained with sufficient safeguards for
fundamental fairness and due process for the accused as provided by the federal guidelines
adopted pursuant to the Adam Walsh Child Protection and Safety Act of 2006.

TITLE 40, PUBLIC HEALTH AND SAFETY

LA. REV. STAT. ANN. § 40:1121.1 (2016)

Definition

In this Subpart, “venereal disease” means syphilis, gonorrhea, chancroid, or any other infectious
disease primarily transmitted from one person to another by means of a sexual act.

LA. REV. STAT. ANN. §40:1121.2 (2016) **

Infection of others prohibited

It is unlawful for any person to inoculate or infect another person in any manner with a venereal disease
or to do any act which will expose another to inoculation or infection with a venereal disease.

LA. REV. STAT. ANN. § 40:1121.4 (2016)

Examination of persons suspected of being infected.

The Department of Health and Hospitals, hereinafter referred to as the "department,” through an
authorized medical representative appointed for that purpose, may give a physical examination to any
person suspected of being infected with a venereal disease. The examination shall be given under
conditions thought reasonable by the department. No person shall fail or refuse to submit to this
examination.
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LA. REV. STAT. ANN. §40:1121.5 (2016)

Isolation, quarantine, or internment of persons affected.

Any person affected with a venereal disease is subject to isolation, quarantine, or internment, on the
order of the department, and shall submit to any treatment for such a time and under such restrictions
as seems reasonable and proper to the department.

LA. REV. STAT. ANN. 8§40:1121.10 (2016)

Rules and regulations.

The secretary of the Department of Health and Hospitals shall make all necessary rules and regulations
for the carrying out of the purposes of this Subpart. These rules and regulations shall be printed in
pamphlet or folder form in sufficient numbers for free distribution among physicians, sanitariums, and
the general public.

LA. REV. STAT. ANN. § 40:1121.11 (2016) **

Penalty.

Whoever violates any provision of this Sub-part or any rule or regulation made hereunder shall, for the
first offense, be fined not less than ten dollars nor more than two hundred dollars. For the second
offense, he shall be fined not less than twenty-five dollars nor more than four hundred dollars. For each
subsequent offense, he shall be fined not less than fifty dollars nor more than five hundred dollars or
imprisoned for not less than ten days nor more than six months, or both.

Administrative Code

TITLE 48, PUBLIC HEALTH — GENERAL

LA. ADMIN. CODE TIT. 48 8 509 (2016)

Disclosures without the Patient’s Consent

(F) Disclosures Pursuant to Court Orders and Subpoenas. Nothing in theses rules in [sic] intended to
impede the disclosure of medical information pursuant to an order of a court of competent jurisdiction, a
subpoena, or other discovery device including, but not limited to, interrogatories, depositions, requests
for production, and requests for admissions, where a patient’s condition is at issue in or relevant to a
judicial proceeding. The superintendent shall take reasonable measures to ascertain whether a
patient’s condition is at issue or relevant before disclosure is made.

LA. ADMIN. CODE TIT. 48 § 13505 (2016)

Disclosures of HIV-Related Test Results

(B) Disclosure of HIV Test Results without the Subject’s Consent. HIV test results may be released to
the following entities without authorization from the subject (or the person authorized by law to consent
to health care for the subject);

(6) to a federal, state, parish, or local health officer when the disclosure is mandated by federal
or state law;
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(8) to any person to whom disclosure is ordered by a court of competent jurisdiction;

(9) to an employee or agent of the Board of Parole of the Department of Public Safety and
Corrections (or of its office of parole) to the extent the employee or agent is authorized to
access records containing HIV test results;

(G) Court Authorization for Disclosure of Confidential HIV Test Results

(1) Only a court of competent jurisdiction shall issue and [sic] order for the disclosure of
confidential HIV test results.

(2) A court may grant an order for disclosure if:
(a) there is a compelling need for adjudication;
(b) there is clear and imminent danger to the individual,
(c) there is clear and imminent danger to the public health;
(d) the applicant is lawfully entitled to the disclosure

(3) The court order authorizing disclosure shall direct communications to be sealed and shall
direct further proceedings to be conducted in camera so as to protect the subject’s
confidentiality.

(4) Adequate notice shall be given to those from whom disclosure is requested to allow them to
prepare a written or personal response unless there is a clear and imminent danger to an
individual. A court must weigh the compelling need for disclosure against the privacy interest of
the protected individual and against the public interest which may not be served by disclosure
which deters future testing or treatment or which may lead to discrimination.

TITLE 51, PUBLIC HEALTH — SANITARY CODE

LA. ADMIN. CODE TIT. 51:11 8 101 (2016)

Definitions

(A) Unless otherwise specifically provided herein, the following words and terms used in this Part and
all other Parts which are adopted or may be adopted, are defined for the purposes thereof as follows.

Communicable Disease--an illness due to a specific infectious agent or its toxic products, which arises
through transmission of that agent or its products from a reservoir to susceptible host, either directly as
from an infected person or animals, or indirectly through the agency of an intermediate plant or animal
host, a vector or the inanimate environment.

Contact--any person who has been in such association with an infected person or animal or with a
contaminated environment as to have had opportunity to acquire the infection.

Isolation--the separation for the period of communicability of infected persons from other persons, in
such places and under such conditions as will prevent the direct or indirect conveyance of the infectious
agent from infected persons to persons who are susceptible or who may spread the agent to others.

HIVLAWANDPOLICY.ORG THE CENTER FOR HIV LAW AND POLICY



188 « LOUISIANA HIV CRIMINALIZATION IN THE UNITED STATES:
A SOURCEBOOK ON STATE AND FEDERAL HIV CRIMINAL LAW AND PRACTICE

Quarantine--the limitation of freedom of movement of such well persons or domestic animals as have
been exposed to a communicable disease for a period of time equal to the longest usual incubation
period of the disease, in such manner as to prevent effective contact with those not so exposed.

LA. ADMIN. CODE TIT. 51:11 § 117 (2016)

Disease Control Measures Including Isolation/Quarantine

(A) Individuals suspected of being cases or carriers of a communicable disease, or who have been
exposed to a communicable disease, and who in the opinion of the state health officer may cause
serious threat to public health, shall either submit to examination by a physician and to the collection of
appropriate specimens as may be necessary or desirable in ascertaining the infectious status of the
individual, or be placed in isolation or under quarantine as long as his or her status remains
undetermined. Specimens collected in compliance with this Section shall be examined either by a state
laboratory free of charge or by a laboratory approved by the state health officer at the individual's own
expense.

(B) It shall be the duty of the state health officer or his or her duly authorized representative to promptly
institute necessary control measures whenever a case of communicable disease occurs.

(C) The state health officer or his or her duly authorized representative is hereby empowered and it is
made his or her duty, whenever a case of communicable disease occurs in any household or place,
and it is in his or her opinion, necessary or advisable that persons residing therein shall be kept from
contact with the public, to declare the house, building, apartment, room, or place where the case
occurs, a place of quarantine, and to require that only persons so authorized by the state health officer
shall leave or enter said quarantined place during the period of quarantine.

(E) Itis a violation of this code for any person to enter or leave any quarantined area in the state of
Louisiana, or to enter from any quarantined area without the state of Louisiana except by permission of
the state health officer.

(F) No person shall interfere with, conceal, mutilate or tear down any naotices or placard placed on any
house, building, or premises by the state health officer. Such placards shall be removed only on
authority of the state health officer.

(G) Whenever in the judgment of the state health officer, it is necessary to protect the public health
against a serious health hazard, the state health officer may take complete charge of any case of
communicable disease occurring therein and may carry on such measures to prevent its spread as he
or she may believe necessary and as are provided for by this Code.
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Maine

Analysis

The Maine Department of Health and Human Services may quarantine, isolate, or
mandate treatment for people living with a sexually transmitted infection (STI),
including HIV.

The Maine Department of Health and Human Services has broad power to define and control
communicable diseases, including STIs.%* For example, upon a court finding, based on clear and
convincing evidence, that a public health threat exists, the Department can commit someone to a
facility to “provide appropriate diagnosis, care, treatment, or isolation.”®*" However, there is no case law
interpreting what may be considered a “public health threat,” although there are assurances that “the
least restrictive measures shall be utilized to . . . limit the spread of the notifiable disease or
condition,”®® and that the state abide by guidelines found in the American Public Health Association’s
Control of Communicable Diseases Manual.®*°

Important note: While we have made an effort to ensure that this information is current, the law is always
changing and we cannot guarantee the accuracy of the information provided. This information may or may not be
applicable to your specific situation and, as such, should not be used as a substitute for legal advice.

5% Me. Rev. STAT. ANN. tit. 22, §§ 801, 802, 804, 807, 1241 (2016); 10-144-258 ME. CopE R. §§ 1(WW), 9(D) (2016). For the

purposes of this regulation, STIs include HIV and AIDS, chancroid, chlamydia, gonorrhea, viral hepatitis, and syphilis. 10-144-
258 MEe. CopE R. 88 2(1) (2016).

837 ME. REV. STAT. ANN. tit. 22, § 812(1)(F) (2016).
638 10-144-258 ME. CopE R. § 9(D)(2) (2016).
63910-144-258 ME. CODE R. § 9 (2016). APHA’s manual and be accessed at https://www.apha.org/ccdm.
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Code of Maine

Note: Provisions imposing punitive restrictions or listing criminal sentences are denoted with ** and are generally
listed first. Thereafter, provisions within a particular title are listed numerically.

TITLE 22, HEALTH AND WELFARE

ME. REV. STAT. ANN. TIT. 22, § 801 (2016)

Definitions

(1) Commissioner. “Commissioner” means the Commissioner of Health and Human Services.

(2) Communicable Disease. “Communicable disease” means an illness or condition due to a specific
infectious agent or its toxic products which arises through transmission of that agent or its products
from a reservoir to a susceptible host.

(4) Department. “Department” means the Department of Health and Human Services.

(E) Exposure. “Exposure” means direct contact or interaction with an environmental hazard or
toxic agent affecting or being taken into the body.

(5) Infected Person. “Infected person” means a person who is diagnosed as having a communicable
disease or who, after appropriate medical evaluation or testing, is determined to harbor an infectious
agent.

(7) Notifiable Disease or Condition. “Notifiable disease or condition” means any communicable disease,
occupational disease or environmental disease, the occurrence or suspected occurrence of which is
required to be reported to the department pursuant to sections 821 or 825 or section 1493.

(8)

(A) Prescribed Care. “Prescribed care” means isolation, quarantine, vaccination, medical care or
treatment ordered by the department or a court pursuant to section 820.

(10) Public Health Threat. “Public health threat” means any condition or behavior that can reasonably
be expected to place others at significant risk of exposure to a toxic agent or environmental hazard or
infection with a notifiable disease or condition.

(A) A condition poses a public health threat if an infectious or toxic agent or environmental
hazard is present in the environment under circumstances that would place persons at
significant risk of an adverse effect on a person’s health from exposure to or infection with a
notifiable disease or condition.

(B) Behavior by an infected person poses a public health threat if:

(1) The infected person engages in behavior that has been demonstrated
epidemiologically to create a significant risk of transmission of a communicable disease;
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(2) The infected person’s past behavior indicates a serious and present danger that the
infected person will engage in behavior that creates a significant risk of transmission of a
communicable disease to another;

(3) The infected person fails or refuses to cooperate with a departmental contact
notification program; or

(4) The infected person fails or refuses to comply with any part of either a cease and
desist order or a court order issued to the infected person to prevent transmission of a
communicable disease to another.

(C) Behavior described in paragraph (B), subparagraphs (1) and (2) may not be considered a
public health threat if the infected person demonstrates that any other person placed at
significant risk of becoming infected with a communicable disease was informed of the risk and
consented to it.

ME. REV. STAT. ANN. TIT. 22, § 802 (2016)

Authority of department
(1) Authority. To carry out this chapter, the department may:

(A) Designate and classify communicable, environmental and occupational diseases;

(D) Establish procedures for the control, detection, prevention and treatment of communicable,
environmental and occupational diseases, including public immunization and contact notification
programs.

(3) Rules. The department shall adopt rules to carry out its duties as specified in this chapter. The
application of rules adopted pursuant to Title 5, section 8052 to implement section 820 must be limited
to periods of an extreme public health emergency. Rules adopted pursuant to this subsection, unless
otherwise indicated, are routine technical rules as defined in Title 5, chapter 375, subchapter 2-A.

ME. REV. STAT. ANN. TIT. 22, 8 804 (2016) **

Penalties

(1) Rules enforced. All agents of the department, local health officers, sheriffs, state and local law
enforcement officers and other officials designated by the department are authorized to enforce the
rules of the department made pursuant to section 802 to the extent that enforcement is authorized in
those rules.

(2) Refusal to obey rules. Any person who neglects, violates or refuses to obey the rules or who willfully
obstructs or hinders the execution of the rules, may be ordered by the department, in writing, to cease
and desist. This order shall not be considered an adjudicatory proceeding within the meaning of the
Maine Administrative Procedure Act, Title 5, chapter 375. In the case of any person who refuses to
obey a cease and desist order issued to enforce the rules adopted pursuant to section 802, the
department may bring an action in District Court to obtain an injunction enforcing the cease and desist
order or to request a civil fine not to exceed $ 500, or both. Alternatively, the department may seek
relief pursuant to section 810 or 812. The District Court shall have jurisdiction to determine the validity
of the cease and desist order whenever an action for injunctive relief or civil penalty is brought before it
under this subsection.
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ME. REV. STAT. ANN. TIT. 22, § 807 (2016)

Control of communicable diseases

The department may establish procedures for agents of the department to use in the detection,
contacting, education, counseling and treatment of individuals having or reasonably believed to have a
communicable disease. The procedures shall be adopted in accordance with the requirements of this
chapter and with the rules adopted under section 802.

For purposes of carrying out this chapter, the department may designate facilities and private homes for
the confinement and treatment of infected persons posing a public health threat. The department may
designate any such facility in any hospital or other public or private institution, other than a jail or
correctional facility. Designated institutions must have necessary clinic, hospital or confinement facilities
as may be required by the department. The department may enter into arrangements for the conduct of
these facilities with public officials or persons, associations or corporations in charge of or maintaining
and operating these institutions.

ME. REV. STAT. ANN. TIT. 22, § 812 (2016)

Public health measures

(1) Court Order. If, based upon clear and convincing evidence, the court finds that a public health threat
exists, the court shall issue the requested order for treatment or such other order as may direct the
least restrictive measures necessary to effectively protect the public health. These measures include,
but are not limited to:

(F) Commitment to a facility that will provide appropriate diagnosis, care, treatment or isolation
of the individual without undue risk to the public health, for a period not to exceed 30 days and
under conditions set by the court;

(2) Time Limits. Orders issued pursuant to subsection 1, paragraphs A to E shall not exceed 180 days
without further review as provided by section 813, subsection 1. If commitment pursuant to subsection
1, paragraph F, is sought by the department beyond the original 30 days, the department shall file a
motion for review pursuant to section 813, subsection 2.

(3) Appeals. Orders issued pursuant to this chapter may be appealed to the Superior Court.

(A) The order of the District Court shall remain in effect pending appeal, unless stayed by the
Superior Court.

(B) The Supreme Judicial Court shall, by rule, provide for expedited appellate review of cases
appealed under this chapter.

ME. REV. STAT. ANN. TIT. 22, § 1241 (2016)

Definitions

(1) Department. “Department” means the Department of Health and Human Services, Maine Center for
Disease Control and Prevention.

(4) Sexually transmitted disease. “Sexually transmitted disease” means a bacterial, viral, fungal or
parasitic disease determined by rule of the department to be sexually transmitted, to be a threat to the
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public health and welfare and to be a disease for which a legitimate public interest will be served by
providing for its regulation and treatment.

Code of Maine Rules

AGENCY 10, DEPARTMENT OF HEALTH AND HUMAN SERVICES

10-144-258 ME. CODE. R. 881, 7, 9 (2016)

Control of notifiable diseases and conditions

SUMMARY: These rules repeal and replace the Department's existing Rules for the Control of
Notifiable Conditions, 10-144 CMR Ch. 258, which govern the reporting of certain diseases, clusters of
unusual cases of a disease or outbreaks of a disease, epidemics, and extreme public health
emergencies. Amendments were made in order to add new notifiable disease entities to the list of
notifiable conditions, and to update existing rules to reflect recent developments

in disease investigation and interventions. Pursuant to 22 M.R.S.A. 8820 and 37-B M.R.S.A. 8742, the
Department has adopted a new section in these rules to become operational only in the event of an
extreme public health emergency as declared by the Governor.

Section 1. Definitions.

GG. Isolation: The separation, for the period of communicability, of an infectious person or animal from
others in places and under conditions to prevent or limit the direct or indirect transmission of the
infectious agent to those who are susceptible or who may spread the agent to others.

JJ. Non-Compliant Person: An individual who does not comply with prescribed care.

KK. Notifiable Disease or Condition: Any communicable, occupational or environmental disease, the
occurrence or suspected occurrence of which is required to be reported to the Department pursuant to
Title 22, Chapter 250, Sections 821-825, or Chapter 259-A, Section 1493.

TT. Public Health Threat: Any condition or behavior that can reasonably be expected to place others at
significant risk of exposure to a toxic agent or environmental hazard or infection with a
communicable disease or condition.

VV. Quarantine: The limitation, by the Department, of freedom of movement of individuals or contacts
who have been exposed to a communicable disease or condition, for a period of time equal to the
longest incubation period of the disease or condition to which they have been exposed, for the purpose
of preventing exposure of other individuals.

WW. Sexually Transmitted Infection (STI): Diseases that are transmitted primarily by sexual contact
and that the Department, by rule, may designate and require to be reported.

Section 7. Exposures that Create a Significant Risk of HIV Transmission.

For purposes of 5 M.R.S.A., Section 19203-C, a significant risk of HIV infection shall be defined as an
exposure to any of the following potentially infectious body tissues of body fluids: blood, semen, vaginal
fluid, cerebrospinal fluid, synovial fluid, pleural fluid, peritoneal fluid, pericardial fluid, or amniotic fluid,
which results from:
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A. Sexual intercourse, including vaginal, oral or anal contact;

B. Mucous membrane contact (splash to the eye or mouth);

C. Parenteral inoculation (needle stick or cut); or

D. Cutaneous exposure involving large amounts or prolonged contact on nonintact skin.

Section 9. Duties of the Department for Disease Investigation and Intervention.

A. The Department's Division of Infectious Disease shall routinely make current information available to
practicing health care providers regarding the distribution of notifiable diseases and conditions in Maine
and the prevention and control of notifiable conditions. In addition, the Division shall use all reasonable
means to:

Confirm, in a timely manner, any case or suspected case of a notifiable disease or condition;
Ascertain, so far as possible, all sources of infection and exposures to the infection;
Identify exposures to environmental hazards;

Institute control measures for notifiable diseases and conditions consistent with the currently
accepted standards as found in the Control of Communicable Diseases Manual 18th Edition,
published in 2004, which is the official report of the American Public Health Association, unless
specified otherwise by the State Epidemiologist. Copies of the manual may be obtained from the
American Public Health Association, 800 | Street NW, Washington, DC 20001-3710;

Determine whether isolation and/or quarantine measures may be necessary.
D. Non-Compliant Persons

1. Background

Nothing in any of these rules shall be construed to deny persons the right to rely solely upon exercise of
their moral, philosophical, religious or other personal reasons to prevent or cure disease, if that reliance
is based upon sincere religious or conscientious objection to standard treatment and/or public health
interventions and if alternative public health measures, even if more restrictive, are available to address
the public health threat posed by the infectiousness. If such persons endanger the public through their
infectiousness or through their behaviors while infected, the Department may use public

health disease control methods, up to and including involuntary confinement, isolation and medical
treatment, as necessary to protect the public, as authorized by 22 M.R.S.A., sections 807 et seq. and in
these rules.

2. Treatment

Treatment of those persons who have either contracted or been exposed to a notifiable disease or
condition or that poses a public health threat, may be imposed on an involuntary basis pursuant to 22
M.R.S.A. 8810 and 8812 in the event such persons refuse appropriate countermeasures or public
health interventions as indicated above in C. 3 or conduct themselves in a manner which constitutes a
public health threat. Persons who have either contracted or been exposed to notifiable diseases and
conditions who knowingly expose others to the danger thereof, are to be considered as acting in a
manner that is a public health threat. These persons are considered non-compliant.
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Either the Department, acting through its Commissioner, or his or her designee, the Governor, or a
court of competent jurisdiction may subject a non-compliant person to involuntary medical treatment
and other public health measures, in accordance with applicable law.

Treatment shall be in accord with the most current treatment recommendations/standards of care for
the notifiable disease or condition. In imposing treatment and related public health disease control
measures on an individual, the least restrictive measures shall be utilized to assure effective medical
treatment of the disease or condition and to limit the spread of the notifiable disease or condition or
other infectious disease, which pose a threat to public health. The Department shall adopt step-wise
medical treatment and public health disease control strategies as described in this rule whenever
practical and as long as doing so does not unreasonably increase the threat to the public health.
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Maryland

Analysis

People living with HIV (PLHIV) may face misdemeanor penalties for engaging in
various activities.

It is a misdemeanor punishable by up to three years in prison and a $2,500 fine for PLHIV to knowingly
transfer or attempt to transfer HIV to another person.®* Any type of HIV exposure, including consensual
seX, blood and tissue donation, breastfeeding, and/or needle sharing, may be subject to prosecution.
On its face, neither disclosure nor the use of condoms or other protection would operate as an
affirmative defense to prosecution under this law. Moreover, few cases clarify the scope of this HIV
exposure statute.

One 2008 case suggests that PLHIV may face prosecution even without exposing others to any risk of
HIV transmission. In that case, a 44-year-old PLHIV was sentenced to 18 years’ imprisonment; ten
years of his sentence stemmed from a charge of knowingly attempting to transfer HIV to another
person, for allegedly biting a police officer during an arrest.®** The officer did not test positive for HIV,
and, according to the CDC, there exists only a “negligible” risk of HIV transmission from a bite.®** Yet
Maryland’s statute and its application ignore these scientific findings, leading to prosecutions for
behavior that poses at most a remote possibility of transmitting HIV.

In September 2012, a 36-year-old man living with HIV was charged with knowingly attempting to
transmit HIV for, among other things, having sex with a 13-year-old boy.**®* The man pled guilty to
having sexual contact with the boy in a deal allowing him to avoid going to trial on the HIV transmission
charge.®*

640 Mb. CopE. ANN., HEALTH-GEN. § 18-601.1 (2016).

841 Amber Parcher, HIV positive suspect who bit officer gets 18 years, GAZETTE.NET, June 4, 2008, available at
http://www.gazette.net/stories/060408/burtnew215303 32365.shtml. See also Maryland Judiciary Case Information, District
Court for Montgomery County, available at http://casesearch.courts.state.md.us/casesearch/ (search name “Lindsay, Robert
Wayne”; search type “Criminal’; search County “Montgomery”).

842 CTR. FOR DISEASE CONTROL & PREVENTION, HIV Risk Behaviors, Estimated Per-Act Probability of Acquiring HIV from an
Infected Source, by Exposure Act, (Dec. 4, 2015) available at http://www.cdc.gov/hiv/policies/law/risk.html (last visited Oct. 20,
2016).

643 jessica Anderson, Edgemere man faces rarely used HIV transmission charges, BALTIMORE SuUN, Sept. 9, 2012, available at
http://articles.baltimoresun.com/2012-09-09/news/bs-md-co-hiv-criminal-transmission-20120909_1_hiv-virus-hiv-
criminalization-hiv-prevention.

644 Jessica Anderson, Man admits sexual contact with teen; HIV charge dropped, BALTIMORE SuN, Feb. 13, 2013, available at
http://articles.baltimoresun.com/2013-02-13/news/bs-md-co-hiv-tranismission-20130213 1 hiv-criminalization-hiv-charge-
criminal-charges.
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HIV exposure cases have been prosecuted under general criminal laws, including

attempted murder and reckless endangerment.

Prosecutions for HIV exposure in Maryland typically arise under general criminal laws rather than the
“knowing transfer of HIV” statute. General criminal law charges occur regardless of whether a PLHIV
exposed another to a significant risk of HIV infection. In Maryland, reckless endangerment, which has
been used in multiple prosecutions, is defined as recklessly engaging in “conduct that creates a
substantial risk of death or serious physical injury to another.”®*°

In 2009, a 29-year-old man living with HIV was charged with 12 counts of reckless endangerment, 12
counts of knowingly attempting to transfer HIV, and one count of theft for, among other things, allegedly
having consensual sex with a woman without disclosing his HIV status.®*® He pled guilty to one charge
of reckless endangerment and was sentenced to eighteen months’ imprisonment and two years of
supervised probation.®*’ He was previously charged under Maryland’s HIV exposure law in 2005 after
he engaged in consensual unprotected sex with a different woman without disclosing his HIV status. %%
He pled guilty to reckless endangerment in that case and was sentenced to five years’ imprisonment,
with all but one year suspended, and three years probation.®*°

Other notable prosecutions include:

¢ In March 2015, a PLHIV pled guilty to two counts of reckless endangerment after having
unprotected sex with two women.®*® He reportedly had an undetectable viral load.®**

e In July 2010, a 44-year-old PLHIV was sentenced to five years in prison for a conviction of
assault in the second degree after spitting on a police officer.®? Because the defendant had no
teeth and often spat unintentionally, it is not clear whether the man intended to spit on the police
officer.%®® Moreover, saliva is not a viable route of HIV transmission.®*

%5 Mp. CoDE ANN., CRIM. LAW § 3-204 (2016).

646 patricia M. Murret, Man sentenced for exposing woman he met online to HIV, GAzeTTE.NET, Mar. 10, 2010, available at
http://www.gazette.net/stories/03102010/damanew224501 32560.php. See also Maryland Judiciary Case Information, District
Court for Montgomery County, available at http://casesearch.courts.state.md.us/casesearch/ (search name “Perrera, Thomas

James”; search type “Criminal’; search County “Montgomery”; Case Nos. 113320C, 112743C).
647
Id.

%48 Murret, supra, note 646.

Id. See also Maryland Judiciary Case Information, District Court for Montgomery County, available at
http://casesearch.courts.state.md.us/casesearch/ (search name “Perrera, Thomas James”; search type “Criminal’; search
County “Montgomery”; Case No. 105317C).

%0 Debra Alfarone, Man with HIV admits to knowingly having unprotected sex, WUSA 9 News, March 10, 2015, available at

http://www.wusa9.com/news/man-with-hiv-admits-to-knowingly-having-unprotected-sex/203526761.
651
Id.

649

%2 Don Aines, Man with HIV who spit on police officer sentenced to five years, HERALD-MAIL (Hagerstown, MD), July 26, 2010,

available at http://articles.herald-mail.com/2010-07-26/news/25198925 1 hagerstown-police-department-police-officer-

hagerstown-man.
653 |d

854 CTR. FOR DISEASE CONTROL & PREVENTION, HIV Transmission, Can | get HIV from being spit on or scratched by an HIV-

infected person?, (Dec. 21, 2016) available at http://www.cdc.gov/hiv/basics/transmission.html (last visited Oct. 27, 2016) (“No.
HIV isn’t spread through saliva, and there is no risk of transmission from scratching because no body fluids are transferred
between people.”).
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o In 1999, a 20-year-old PLHIV was charged with assault in the first degree for biting a security
guard in the arm during a struggle.®® Assault in the first degree, a felony carrying a maximum
penalty of 25 years’ imprisonment, prohibits intentionally causing or attempting to cause serious
physical injury to another.®®

At least one court ruling in Maryland has found that attempted murder cannot be
used to prosecute HIV exposure without the specific intent to murder via HIV

transmission.

In Smallwood v. State a man living with HIV appealed his convictions of assault with intent to murder
and three counts of attempted second-degree murder, amounting to a sentence of thirty years in
prison.®*” The convictions stemmed from his raping and robbing three women at gunpoint, for which he
had pled guilty to attempted first-degree rape and robbery.®*® He argued that sexually assaulting the
women with knowledge of his HIV status was not sufficient to find intent to kill.**® The prosecution
countered that a PLHIV engaging in unprotected sex while knowing their HIV status is equivalent to
their firing a loaded firearm at an individual, an act from which a jury could infer the intent to kill.®®°

The Maryland Court of Appeals determined the State did not provide evidence that the defendant
intended to kill the victims—only that he intended to rob and rape them.®®* The court reasoned that,
since death by AIDS from a single exposure to HIV was not sufficiently probable to show such intent,
the state must provide additional evidence — such as statements suggesting a person wished to spread
HIV or actions solely explicable as an attempt to spread HIV, such as splashing blood.®®

People with other STIs or other communicable diseases may face misdemeanor

penalties for engaging in various activities.

Maryland’s health code prohibits a number of activities for any person “who has an infectious disease
that endangers public health,” such as willfully being in a public place “without taking proper
precautions against exposing other individuals to the disease,” or transferring to another person “any
article that has been exposed to the disease without thoroughly disinfecting the article.”®®® Penalty for
conviction under these provisions can be up to one year of imprisonment and a $500 fine.®*

The scope of application for this statute is unclear because the term “infectious disease that endangers
public health” is defined neither by the Public Health Code nor any public health regulation. Instead, the
Maryland Code of Regulations merely defines “infectious” as “capable of being transmitted in a manner

655 Nancy A. Youssef, HIV positive man bit security guard in fight, police say, BALTIMORE SuN, June 20, 1999, available at

http://articles.baltimoresun.com/1999-06-20/news/9906220446 1 glaspie-winer-frederick-county.
%% Mb. CopE ANN. CRIM. LAW § 3-202(b) (2016).
%57 Smallwood v. State, 680 A.2d 512 (Md. 1996).

%8 |d. at 513-14.
89 1d.

660
Id.

%1 |d. at 516.

%214, at 516-18.

%53 Mb. CoDE. ANN., HEALTH-GEN. § 18-601(a) (2016).
664 § 18-601(b) (2016).
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that can cause a disease or abnormal condition in an individual,”®®and lists reportable diseases and

conditions to include HIV/AIDS, chancroid, chlamydia, hepatitis, and syphilis.®®® However, the second
provision, regarding articles exposed to the disease, may be conceivably applied to shared syringes,
sex toys, or other shared objects. At the time of publication, the authors have not identified any cases
providing clarification of the issue.

An analogous third-party statute using the same term, “infectious disease that endangers public health,”
may provide some guidance. The statute prohibits (1) willfully or knowingly taking a person with an
infectious disease that endangers public health to the home of another person, (2) carelessly exposing
an individual to a person with an infectious disease that endangers public health, or (3) permitting a
child with an infectious disease that endangers public health to be in a public place while in charge of
the child.®®’

Case law suggests HIV may fall within the scope of “infectious disease that endangers public health.” In
Lemon v. Stewart, plaintiffs allegedly exposed to HIV after caring for a patient living with HIV appealed
the dismissal of their complaint against the patient’s physician, among others, for failing to disclose his
HIV status to them.®® The Maryland Court of Special Appeals affirmed the dismissal, holding the
defendants owed no duty to the people who brought suit.®®® However, there was no inquiry as to
whether HIV fell within the “infectious disease that endangers public health” classification.®™ Rather, the
court held the defendants owed no duty of HIV status disclosure to anyone besides the patient; the
particular parties in the case, rather than HIV itself, were at issue.®"

Other STIs and communicable diseases might also fit that classification of “infectious disease that
endangers public health.” Moreover, while the authors have found no reported cases under Mb. CODE.
ANN., HEALTH-GEN. § 18-601 at time of publication, there may nevertheless be unreported prosecutions
and charges dropped as part of plea bargains, as well as the possibility of future prosecutions.

The Department of Health and Mental Hygiene may be required to aid in the

prosecution of PLHIV or those with other STIs or communicable diseases.
Although medical files related to a person’s HIV status are to be kept confidential, a health officer may
be required to consult with the State’s attorney about prosecutions related to disease exposure.®”* It is
unclear if health officers must simply comply with requests for assistance or if they must affirmatively
seek out the State’s attorney in specific situations.

%5 Mb. CobE REGS. 10.06.01.02(B)(14) (2016).

6% Mb. CobE REGs. 10.06.01.03(C) (2016).

%7 Mb. CoDE. ANN., HEALTH-GEN. § 18-602(a) (2016).

%8 | emon v. Stewart, 111 Md. App. 511, 514-15 (Md. Ct. Spec. App. 1996).
Id. at 525-26.

679 1d. at 521-24.

671 |d

872 Mb. CobE REGS. 10.18.04.02(C)(3)(d) (2016). See also Mb. CODE. ANN., HEALTH-GEN. §§ 18-207(a)(4)(11), (b)(4) (2016) (“The
[HIV/AIDS case] report and any proceedings, records or files relating to the reports required under this section are not
discoverable and are not admissible in evidence in any civil action.”) (Emphasis added, noting the possibility of use of records
in criminal actions.).

669
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Important note: While we have made an effort to ensure that this information is current, the law is always
changing and we cannot guarantee the accuracy of the information provided. This information may or may not be
applicable to your specific situation and, as such, should not be used as a substitute for legal advice.
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Maryland Code Annotated

Note: Provisions imposing punitive restrictions or listing criminal sentences are denoted with ** and are generally
listed first. Thereafter, provisions within a particular title are listed numerically.

CODE OF HEALTH-GENERAL

MD. CODE ANN., HEALTH-GEN. 8§ 18-601.1 (2016) **

Exposure of other individuals — By individual with human immunodeficiency virus

(a) Prohibited act. -- An individual who has the human immunodeficiency virus may not knowingly
transfer or attempt to transfer the human immunodeficiency virus to another individual.

(b) Penalty. -- A person who violates the provisions of this section is guilty of a misdemeanor and on
conviction is subject to a fine not exceeding $ 2,500 or imprisonment not exceeding 3 years or both.

MD. CODE ANN., HEALTH-GEN. 8 18-601 (2016) **

Exposure of other individuals — By infected individual generally

(a) Prohibited act. -- An individual who has an infectious disease that endangers public health may not
willfully:

(1) Be in a public place without taking proper precautions against exposing other individuals to
the disease; or

(2) Transfer to another individual any article that has been exposed to the disease without
thoroughly disinfecting the article.

(b) Penalty. -- A person who violates any provision of this section is guilty of a misdemeanor and on
conviction is subject to a fine not exceeding $ 500 or imprisonment not exceeding 1 year or both.

MD. CODE ANN., HEALTH-GEN. 8 18-207 (2016)

Human immunodeficiency virus; case report; confidentiality

(a) Definitions. —
(4) “Report” means:
(iii) An HIV/AIDS case report.
(b) Case report. —

(4) The report and any proceedings, records, or files relating to the reports required under this
section are not discoverable and are not admissible in evidence in any civil action.
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Code of Maryland Regulations

TITLE 10, DEPARTMENT OF HEALTH AND MENTAL HYGIENE

MD. CODE REGS. 10.06.01.02 (2016)

Definitions

(A) The definitions of terms used in the Control of Communicable Diseases Manual are accepted as
official and applicable to the control of diseases within this State under this chapter.

(B) Terms Defined

(14) “Infectious” means capable of being transmitted in a manner that can cause a disease or
abnormal condition in an individual.

MD. CODE REGS. 10.18.04.02 (2016)

Provisions to Limit Spread of Infection
(C) A health officer shall:

(3) Take the least restrictive action necessary to induce appropriate behavior changes to reduce
the risk of transmission of HIV, including:

(d) Consulting with the State’s attorney about action, if appropriate, under Health-
General Article, §18-601, 18-601.1, or 18-602, Annotated Code of Maryland.
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Massachusetts

Analysis

Sexually transmitted diseases (STDs), including HIV, can be the basis for

enhanced criminal sentences.

If a person, “has sexual intercourse or unnatural sexual intercourse with a child under 16 .. .ina
manner in which the victim could contract a sexually transmitted disease or infection of which the
defendant knew or should have known,” they were infected, they may be sentenced to imprisonment for
life or any term not less than fifteen years.®”® “Sexual intercourse” is defined as the, “traditional common
law notion of rape, the penetration of female sex organ by male sex organ, with or without emission,”®"*
while “unnatural sexual intercourse” is defined as, “oral and anal intercourse, including fellatio,
cunnilingus, and other intrusions of a part of a person’s body or other object into the genital or anal
opening of another person’s body.”®"

Notably, no transmission is explicitly required, and no ejaculation is required in the case of penile-
vaginal sexual assault. Thus, prosecutions will likely depend on the courts’ interpretation of, “a manner
in which the victim could contract a sexually transmitted disease or infection.” It is also unclear how the
courts may determine whether any particular defendant, “should have known” they had an STD. At the
time of publication, the authors have not found any cases illustrating how this statute may be
implemented.

There are no explicit criminal statutes regarding HIV, but people living with HIV

have been prosecuted under general criminal laws.

In Commonwealth v. Smith, a man living with HIV appealed the denial of his motion to withdraw his
guilty plea to an indictment charging him with assault with intent to commit murder.®”® The charges
stemmed from an incident in which the defendant allegedly bit a corrections officer on the arm and
screamed: “I'm HIV positive. | hope | kill you . . ..” and “You're all gonna die . . . . | have AIDS.”®"’
Another officer testified before the grand jury that a doctor from the department of health told him that

873 Mass. GEN. Laws ch. 265, § 22B(f) (2016). There is no case on record in which this statute has been applied to a person

living with HIV (PLHIV).
674 See Commonwealth v.. Gallant, 369 N.E.2d 707, 712 (Mass. 1977).
675

Id.
676 Commonwealth v. Smith, 790 N.E.2d 708, 709 (Mass. App. Ct. 2003).
7 1d. at 712.
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HIV transmission from a human bite is possible if an attacker’'s gums are bloody and the bite breaks the
skin.®®

Smith demonstrates that HIV status can be the basis for a serious criminal charge in Massachusetts,
regardless of whether the complainant was exposed to any risk of HIV infection. Despite the fact that
the CDC has concluded there exists only a “negligible” risk of HIV transmission from a bite,®” the grand
jury indicted the defendant, who later pled guilty.®®® Conviction for assault with intent to commit murder
can result in imprisonment of up to ten years.®**

Other prosecutions under Massachusetts’ general criminal laws include:

e In April 2012, a 19-year-old HIV man living with HIV was charged with assault and battery with a
dangerous weapon, among other things, for failing to disclose his HIV status to multiple sexual
partners.®®? At least one partner later tested positive for HIV.%

¢ In August 2012, a 30-year-old man was arrested for allegedly threatening a 17-year-old girl with
a syringe he claimed was filled with HIV-infected blood, then stealing her car and almost running
her over.?®* The man was charged with attempted murder, armed carjacking, and assault with a
dangerous weapon.®®

Prisoners with venereal disease may be subject to additional restrictions.

If a prisoner is found to have venereal disease at the conclusion of their confinement and the attending
physician of the institution concludes that “his release would be dangerous to public health,” the
prisoner may be placed under medical treatment in the facility where they have been incarcerated.®®
The prisoner may be released upon a finding by the attending physician that “symptoms have
disappeared and [their] release will not endanger the public health.” Notice of a prisoner's release is
also made to the department of public welfare.

Important note: While we have made an effort to ensure that this information is current, the law is always
changing and we cannot guarantee the accuracy of the information provided. This information may or may not be
applicable to your specific situation and, as such, should not be used as a substitute for legal advice.

678 Id

879 CTR. FOR DISEASE CONTROL & PREVENTION, HIV Risk Behaviors, Estimated Per-Act Probability of Acquiring HIV from an

Infected Source, by Exposure Act, (Dec. 4, 2015) available at http://www.cdc.gov/hiv/policies/law/risk.html (last visited August
12, 2016).

%80 Smith, 790 N.E.2d at 709.

%81 Mass. GEN. Laws ANN. ch. 265, § 15 (2016).

%82 Marisa Donelan, Fitchburg man with HIV allegedly showed false medical records, SENTINEL & ENTERPRISE, Apr. 13 2012,
available at http://www.sentinelandenterprise.com/ci_20388210/fitchburg-man-hiv-allegedly-showed-false-medical-

records?source=rss_viewed.
683 |d

%34 Massachusetts police arrest homeless man accused of threatening teen with HIV syringe, Fox NEws, Aug. 16, 2012,

available at http://www.foxnews.com/us/2012/08/16/massachusetts-police-arrest-homeless-man-accused-threatening-teen-
with-hiv/.
685 |d.

%% Mass. GEN. Laws ch. 111, § 121 (2016).
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Annotated Laws of Massachusetts

Note: Provisions imposing punitive restrictions or listing criminal sentences are denoted with ** and are generally
listed first. Thereafter, provisions within a particular title are listed numerically.

CHAPTER 265, CRIMES AGAINST THE PERSON

MASS. GEN. LAWS CH. 265, § 22B (2016) **

Rape of Child -- Aggravating Factors.

Whoever has sexual intercourse or unnatural sexual intercourse with a child under 16, and compels
such child to submit by force and against his will or compels such child to submit by threat of bodily
injury and:

(f) the sexual intercourse or unnatural sexual intercourse was committed in a manner in which the
victim could contract a sexually transmitted disease or infection of which the defendant knew or should
have known he was a carrier, shall be punished by imprisonment in the state prison for life or for any
term of years, but not less than 15 years. The sentence imposed on such person shall not be reduced
to less than 15 years, or suspended, nor shall any person convicted under this section be eligible for
probation, parole, work release or furlough or receive any deduction from his sentence for good
conduct until he shall have served 15 years of such sentence. Prosecutions commenced under this
section shall neither be continued without a finding nor placed on file.

CHAPTER 111, PUBLIC HEALTH

MASS. GEN. LAWS CH. 111, 8 6 (2016)

Diseases Deemed Dangerous to Public Health.

The department shall have the power to define, and shall from time to time define, what diseases shall
be deemed to be dangerous to the public health, and shall make such rules and regulations consistent
with law for the control and prevention of such diseases as it deems advisable for the protection of the
public health. The department shall also have the power to define, and shall from time to time so define,
what diseases shall be included within the term venereal diseases in the provisions of the laws relative
to public health.

MASS. GEN. LAWS cH. 111, 8119 (2016)

Venereal Diseases -- Records Not Public.

Hospital, dispensary, laboratory and morbidity reports and records pertaining to venereal diseases, as
defined under section six, shall not be public records, and the contents thereof shall not be divulged by
any person having charge of or access to the same, except upon proper judicial order or to a person
whose official duties, in the opinion of the commissioner, entitle him to receive information contained
therein. Violations of this section shall for the first offence be punished by a fine of not more than fifty
dollars, and for a subsequent offence by a fine of not more than one hundred dollars.
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MASS. GEN. LAWS CH. 111, § 121 (2016)

Venereal Diseases and Tuberculosis -- Infected Inmates -- Isolation and Treatment.

An inmate of a public charitable institution or a prisoner in a penal institution who is afflicted with a
venereal disease, as defined under section six or pulmonary tuberculosis shall be forthwith placed
under medical treatment, and if, in the opinion of the attending physician, it is necessary, he shall be
isolated until danger of contagion is passed or the physician determines his isolation unnecessary. If at
the expiration of a prisoner's sentence he is afflicted with a venereal disease, as defined under section
six or pulmonary tuberculosis in its contagious or infectious stages, or if, in the opinion of the attending
physician of the institution or of such physician as the authorities thereof may consult, his release would
be dangerous to public health, he shall be placed under medical treatment in the institution where he
has been confined. Thereupon the authorities of such institution shall notify the department of public
welfare of his condition and said department shall provide for his hospitalization and medical care at an
institution until, in the opinion of the attending physician of the institution wherein he is being treated,
the symptoms have disappeared and his release will not endanger the public health. Notice of a
prisoner's release hereunder to the department of public welfare shall be made to the department of
public health. The expense of his support, not exceeding three dollars and fifty cents a week, shall be
paid by the town where he resides, after notice of the expiration of his sentence and of his condition to
such town, or, if he is a state charge, by the commonwealth after like notice to the department of public
welfare.
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Michigan

Analysis

Engaging in sexual intercourse without disclosing HIV status can lead to felony

charges.

In Michigan, it is a felony punishable by up to four years in prison if a person living with HIV (PLHIV)
knows their HIV status and engages in “sexual penetration” without disclosing their HIV status.®®’
Neither the intent to transmit HIV nor actual transmission is required for prosecution. “Sexual
penetration” includes anal, vaginal, and oral sex and “any other intrusion, however slight, of any part of
a person’s body or of any object into the genital or anal openings of another person’s body.”*®
Ejaculation is not required.®®®

The only defense to prosecution is disclosure of HIV status to sexual partners before engaging in
sexual penetration.®® However, the disclosure of HIV status during private, sexual activities may be
difficult to prove without witnesses or documentation, and evidence often rests on parties’ conflicting
testimony

For example, in People v. Flynn, a former lover of a man living with HIV testified that they had
unprotected sex, and that the defendant did not disclose his HIV status.®®! The man testified that he
informed the complainant of his HIV status before they engaged in sexual intercourse and that he wore
a condom.®®? He further argued that the testimony of a second woman with whom he had sexual
intercourse was inadmissible under the Michigan Rules of Evidence.®®® The court of appeals upheld the
trial court’s ruling that the second woman’s testimony was admissible as “it was relevant to show that

%7 MicH. ComP. LAWS ANN. § 333.5210(1) (2016). MicH. Comp. Laws ANN. § 777.13k (2016) (categorizing sexual penetration
with an uninformed partner as a Class F, person felony). See also 88 777.21, 777.22 (2016) (outlining offense variables as
they apply to different offense categories); §777.31-49a (2016) (providing a point system for each offense variable); § 777.67
(2016) (providing minimum sentences for Class F felonies). But see H.B. 6328, 95th Leg., 2010 Reg. Sess. (Mich. 2010)
(proposing to require definite terms of imprisonment and repeal portions of Michigan’s sentencing guidelines; the bill is still
under review) available at
http://www.legislature.mi.gov/(S(m2p3nnditxmhuzaqgspvpsgi2))/mileg.aspx?page=getobject&objectname=2010-HB-
6328&query=on. See also MICHIGAN SENTENCING GUIDELINES MANUAL (2015), available at
https://sentencing.umn.edu/sites/sentencing.umn.edu/files/michigan_sentencing_guidelines_manual_sept 2015.pdf.

%38 MicH. ComP. LAWS ANN. § 333.5210(2) (2016).
689
Id.

690
Id.

%91 people v. Flynn, No. 199753 LEXIS 533, at *1 (Mich. Ct. App. Sept. 25, 1998).
9214, at *3.

914, at *2-4 (explaining defendant’s assertion that the testimony of the second woman constituted evidence of bad acts and
that such evidence is inadmissible).
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[the] defendant intentionally failed to disclose his HIV status as part of a scheme, plan, or system of
doing an act.”®**

PLHIV have been prosecuted for engaging in sexual intercourse without disclosing their status to
partners:

e In February 2016, a 47-year-old man living with HIV was charged with three counts of sexual
penetration with an uninformed partner after several years of sexual relationships with three
women without disclosure of his HIV status.®®

e In September 2012, a 53-year-old man living with HIV was charged with, among other criminal
sexual conduct charges, two counts of sexual penetration with an uninformed partner for
allegedly sexually assaulting two 15-year-olds.®*°

e In August 2012, a 25-year-old man living with HIV was charged with sexual penetration with an
uniformed partner after allegedly having sex without disclosing his HIV status.®®’

e In August 2012, a 32-year-old man living with HIV was arrested for allegedly lying to his partner
about his HIV status.®*®

¢ In December 2011, a man living with HIV was arrested after telling police that he “had set out to
intentionally infect as many people as he could.”®®

e In November 2009, a 21-year-old man living with HIV was sentenced to nine months in jail,
three years’ probation, and a $1,250 fine after pleading guilty to sexual penetration with an
uninformed partner.’®

e In February 2009, a 25-year-old man living with HIV was sentenced to two months in prison
after pleading guilty to two counts of sexual penetration with an uninformed partner.”*

e In December 2008, a 36-year-old woman living with HIV was sentenced to time served of 68
days and five years’ probation after pleading guilty to one count of sexual penetration with an
uninformed partner for having sex without disclosing her HIV status.”®?

694
Id.

6% Andy Hoag, Saginaw County charges 2nd man with HIV-related felony in past month, MLIVE.com, Feb. 23, 2016, available
at http://www.mlive.com/news/saginaw/index.ssf/2016/02/saginaw_county sees 2nd_hiv-re.html.

%% John Counts, HIV-Positive Ypsilanti Man Charged With Sexually Assaulting Two More Victims, THE ANN ARBOR NEWS, Sept.
22, 2012, available at http://www.annarbor.com/news/crime/hiv-positive-ypsilanti-man-charged-with-sexually-assaulting-two-
more-victims/.

897 Mark Ranzenberger, Clare-Area Man Accused of Failing to Inform Partner of HIV, MORNING SuN NEws, Aug. 27, 2012,
available at http://www.themorningsun.com/article/20120827/NEWS01/120829779/clare-%C2%AD%E2%80%90area-
%C2%AD%E2%80%90man-%C2%ADY%E2%80%90accused-%C2%ADY%E2%80%900f-%C2%AD%E2%80%90failing-
%C2%AD%E2%80%90t0-%C2%ADY%E2%80%90inform-%C2%AD%E2%80%90partner-%C2%AD%E2%80%900f-
%C2%AD%E2%80%90hiv.

%9 Man with HIV charged with spreading virus, WoopTV, Aug. 17, 2012, available at
https://www.youtube.com/watch?v=FMcXoaCRgTw.

59 M. Alex Johnson, Michigan Man May Have Intentionally Infected Hundreds with HIV, NBC News, Dec. 30, 2011, available
at http://lusnews.nbcnews.com/ news/2011/12/30/9833291-michigan-man-may-have-intentionally-infected-hundreds-with-hiv.
700 Kelly Dame, Man Charged in AIDS Case Sentenced, MIiDLAND DAILY NEws, Nov. 18, 2009, available at
http://www.ourmidland.com/police_and_courts/article e2dc9201-86cc-51ae-beab-b61226b1f642.html.

" Lynn Turner, Kalamazoo man with HIV who had sex with unwitting partners gets jail, MLive.com, Feb. 3, 2009, available at
http://www.mlive.com/news/kalamazoo/index.ssf/2009/02/kalamazoo_man_with _hiv_who_had.html.

702 pex Hall Jr., Woman Spared More Jail Time in HIV Case, MLIve.com, Dec. 10, 2008, available at
http://www.mlive.com/news/kalamazoo/index.ssf/2008/12/woman_spared _more jail time_in.html.

THE CENTER FOR HIV LAW AND POLICY HIVLAWANDPOLICY.ORG


http://www.mlive.com/news/saginaw/index.ssf/2016/02/saginaw_county_sees_2nd_hiv-re.html
http://www.annarbor.com/news/crime/hiv-positive-ypsilanti-man-charged-with-sexually-assaulting-two-more-victims/
http://www.annarbor.com/news/crime/hiv-positive-ypsilanti-man-charged-with-sexually-assaulting-two-more-victims/
http://www.themorningsun.com/article/20120827/NEWS01/120829779/clare-%C2%AD%E2%80%90area-%C2%AD%E2%80%90man-%C2%AD%E2%80%90accused-%C2%AD%E2%80%90of-%C2%AD%E2%80%90failing-%C2%AD%E2%80%90to-%C2%AD%E2%80%90inform-%C2%AD%E2%80%90partner-%C2%AD%E2%80%90of-%C2%AD%E2%80%90hiv
http://www.themorningsun.com/article/20120827/NEWS01/120829779/clare-%C2%AD%E2%80%90area-%C2%AD%E2%80%90man-%C2%AD%E2%80%90accused-%C2%AD%E2%80%90of-%C2%AD%E2%80%90failing-%C2%AD%E2%80%90to-%C2%AD%E2%80%90inform-%C2%AD%E2%80%90partner-%C2%AD%E2%80%90of-%C2%AD%E2%80%90hiv
http://www.themorningsun.com/article/20120827/NEWS01/120829779/clare-%C2%AD%E2%80%90area-%C2%AD%E2%80%90man-%C2%AD%E2%80%90accused-%C2%AD%E2%80%90of-%C2%AD%E2%80%90failing-%C2%AD%E2%80%90to-%C2%AD%E2%80%90inform-%C2%AD%E2%80%90partner-%C2%AD%E2%80%90of-%C2%AD%E2%80%90hiv
http://www.themorningsun.com/article/20120827/NEWS01/120829779/clare-%C2%AD%E2%80%90area-%C2%AD%E2%80%90man-%C2%AD%E2%80%90accused-%C2%AD%E2%80%90of-%C2%AD%E2%80%90failing-%C2%AD%E2%80%90to-%C2%AD%E2%80%90inform-%C2%AD%E2%80%90partner-%C2%AD%E2%80%90of-%C2%AD%E2%80%90hiv
https://www.youtube.com/watch?v=FMcXoaCRqTw
http://usnews.nbcnews.com/_news/2011/12/30/9833291-michigan-man-may-have-intentionally-infected-hundreds-with-hiv
http://www.ourmidland.com/police_and_courts/article_e2dc9201-86cc-51ae-beab-b61226b1f642.html
http://www.mlive.com/news/kalamazoo/index.ssf/2009/02/kalamazoo_man_with_hiv_who_had.html
http://www.mlive.com/news/kalamazoo/index.ssf/2008/12/woman_spared_more_jail_time_in.html

HIV CRIMINALIZATION IN THE UNITED STATES: MICHIGAN e 209
A SOURCEBOOK ON STATE AND FEDERAL HIV CRIMINAL LAW AND PRACTICE

¢ In September 2008, a man living with HIV was charged with four counts of engaging in sexual
penetration with an uninformed partner when he allegedly had sex with two women without
disclosing his HIV status.”®

e In an unreported case prior to September 2002, a man living with HIV received forty-eight
months to fifteen years in prison after he allegedly engaged in unprotected anal and oral sex
with a man without informing the man of his HIV status.”®*

Certain defendants may be subject to mandatory testing for STIs and test results

may be admissible in subsequent prosecution.

A person’s medical records may be subject to confidentiality exceptions by court order, and those
records are not explicitly barred from use in a prosecution.’® Moreover, defendants in any prosecution
for a range of prostitution- or solicitation-related charges are subject to mandatory testing for sexually
transmitted infections (STIs), hepatitis B, hepatitis C, and HIV, and the results of those tests are not
explicitly barred from use in a prosecution.”® Thus, sex workers living with HIV charged with any of
these crimes are always potentially at risk for an additional criminal charge of failing to disclose their
HIV status. Further, any police officer, fire fighter, correctional officer, or other county employee, court
employee, or individual making a lawful arrest who has received training in the transmission of
bloodborne diseases, and who has sustained an open wound exposure to the body fluids of an
arrestee, correctional facility inmate, parolee, or probationer, may request such person to submit to
testing for HIV, hepatitis B, and hepatitis C. " Such a request may be enforced by court order.”®

Michigan’s uninformed partner law has survived legal challenges that it is

unconstitutionally overbroad and lacks a specific intent requirement.

In People v. Jensen, the Court of Appeals of Michigan affirmed the conviction of a mentally-impaired
woman living with HIV, and her sentence to three concurrent prison terms of two years and eight
months to four years, for having unprotected sex with a man on three occasions.’®” Upon remand from
the Supreme Court of Michigan for consideration of the law’s constitutionality,*° the Court of Appeals
held that the law was, “neither unconstitutionally overbroad nor violative of defendant’s rights to privacy
or against compelled speech.”’*!

03 pat Shellenbarger, Montcalm County Man Faces Charge of Not Disclosing HIV Infection to Sex Partners,

THE GRAND RAPIDS PRESS, Sept. 5, 2008, available at http://www.mlive.com/news/grand-
rapids/index.ssf/2008/09/montcalm_county man_faces char.html.

o4 People v. Clayton, No. 245260, 2004 Mich. App. LEXIS 1091 (Mich. Ct. App. Apr. 27, 2004).

%5 MicH. Comp. Laws ANN. §§ 333.5131(3), 333.1111(2) (2016) “This code shall be liberally construed for the protection of the
health, safety, and welfare of the people of this state.”).

% MicH. Comp. LAws ANN. §§ 333.5129(1), 333.5101, 333.5111, 333.1111(2) (2016).

97 MicH. ComP. LAWS ANN. §§ 333.5204, 333.5205(3) (2016); See also § 333.5205(4) (2016) (listing factual requirements for
petition filed to the court).

%8 MicH. ComP. LAWS ANN. § 333.5205(7) (2016).

%9 people v. Jensen, 564 N.W.2d 192, 194 (Mich. Ct. App. 1997).
0 people v. Jensen, 575 N.W.2d 552 (Mich. 1998).

" people v. Jensen, 586 N.W.2d 748 (Mich. Ct. App. 1998).
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Rejecting the overbreadth challenge, based on a lack of an intent requirement, the Court first noted that
very few states with “HIV exposure” criminal laws required a specific intent to harm.”*? Further, the
Court held that it was, “likely that the Legislature intended to require some type of intent as a predicate
to finding guilt under [the exposure law], but that here, the requisite intent is inherent in the HIV-infected
person’s socially and morally irresponsible actions.””** Thus, the Court allowed strict liability without
holding explicitly that was the Legislature’s intent.”**

Addressing the rights to privacy or against compelled speech, the Court held those rights are not
absolute and must be balanced against, “the state’s ‘unqualified interest’ in preserving human life.
Moreover, the Court framed the exposure law as “narrowly defined so as to further [the state’s
overwhelming need to protect its citizens from an incurable, sexually transmissible disease],” because it,
“neither forbids HIV-infected persons from engaging in sexual penetration nor requires general public
disclosure of the person’s health status.””*°As with the analysis of the overbreadth challenge, the Court
failed to account for actual HIV transmission risk.

»715

The Michigan Court of Appeals rejected another constitutional challenge to the state’s HIV disclosure
laws in People v. Flynn, discussed above.”’ The defendant argued that Michigan’s uninformed partner
law was unconstitutionally overbroad because its definition of “sexual penetration” included activities
that could not spread the virus.”*® The court found that the defendant had no basis for challenging the
scope of the law because the defendant had engaged in unprotected sexual intercourse, which was
“clearly encompassed” by the statute’s language.”® The defendant was sentenced to two concurrent
terms of thirty-two to forty-eight months in prison.”®

PLHIV may be subject to bioterrorism laws.

Under Michigan’s bioterrorism laws, PLHIV may be prosecuted or receive enhanced sentences
because of their HIV status.” Prosecutions and enhanced sentences for blood exposure may apply
regardless of whether HIV infection was possible under the circumstances.

In People v. Odom, the Court of Appeals of Michigan affirmed the conviction, on three counts of
assault, and sentence of an inmate living with HIV who allegedly punched and spat on corrections

"2 |d. at 752-53.
314, at 754.

4 1d. at 754-55 (noting HIV is not like other hazardous communicable diseases because there is no cure, but failing to
account for actual transmissions risk or the actions available to mitigate that risk, the latter of which also calls into question
evidence of intent to harm.).

"5 1d. at 756.

"8 1d. at 757-58.

" Flynn, 199753 LEXIS 533, at *4 (Mich. Ct. App. Sept. 25, 1998).
"8 1d. at *3.

719 |d

2019, at *1.

2L MicH. Comp. LAws ANN. §§ 750.543b(c); 750.200h(g) (2016) (“Harmful biological substance” means a bacteria, virus, or
other microorganism or a toxic substance derived from or produced by an organism that can be used to cause death, injury, or
disease in humans, animals, or plants.”).
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officers during an altercation. > Because he was bleeding from the mouth during the assault, and
because his saliva containing blood was deemed a “harmful biological substance” under state
bioterrorism laws, the spitting incident led to an increased sentence of five to fifteen years.”” Relying on
a statement from the Centers for Disease Control (“CDC”) that HIV can be transmitted via blood, the
Court of Appeals concluded that a PLHIV’s blood is a “harmful biological substance.””

Because the Court in Odom failed to address how state sentencing laws could apply to PLHIV acting in
self-defense during an altercation, or who have no knowledge or intention of exposing another to HIV,
PLHIV could be prosecuted for unintentional blood exposures that occur when they are attacked by
others or are victims of correctional officer misconduct. The defendant in Odom denied that he initiated
the altercation or that he spit at the officers, and the court did not discuss how he received his
injuries.”™

In 2010, another PLHIV was charged under Michigan’s bioterrorism law for allegedly biting his neighbor
during an altercation, although there was no evidence that the defendant was bleeding from the mouth
at the time of the bite, that he intended to transmit HIV, or that he exposed his neighbor to anything but
saliva. ™

Relying on a statement from the CDC, the court acknowledged that contact with saliva, tears, or sweat
has never been shown to result in HIV transmission, and it dismissed the bioterrorism charge as
unfounded.” However, the court also cited Odom and confirmed that blood from a PLHIV is a “harmful
biological substance” under state bioterrorism laws.””® Thus, while Allen did nothing to remove the risk
that a PLHIV can be arrested and charged under the bioterrorism law, it helped clarify the fallacies of
prosecuting PLHIV for spitting and biting.

HIV status or STIs can be considered a factor in sentencing.
Under Michigan state law, a sentencing court may go beyond sentencing guidelines and impose a
minimum sentence above what is recommended if there is a substantial and compelling reason to do

22 paople v. Odom, 740 N.W.2d 557, 560 (Mich. Ct. App. 2007) (stating that “HIV-infected blood is a ‘harmful biological
substance,’ as defined by [Mich. Comp. Laws Ann. § 750.200h], because it is a substance produced by a human organism
that contains a virus that can spread or cause disease in humans.”);

%314, at 560-62; see also MicH. COMP. LAWS ANN. § 777.31(1)(b) (2016) (imposing twenty additional sentencing points for
exposures to harmful biological substances).

24 Odom, 740 N.W.2d at 561-62.

2% 1d. at 560-67.

2 people v. Allen, No. 2009-4960, at *6 (Macomb County Ct. Mich. Cir. Ct. June 2, 2010), available at
http://www.hivlawandpolicy.org/resources/view/517. The CDC has concluded there exists only a “remote” possibility of HIV
transmission through a bite, and that spitting alone cannot transmit HIV. CTR. FOR DISEASE CONTROL & PREVENTION, HIV
Transmission Risk, Estimated Per-Act Probability of Acquiring HIV from an Infected Source, by Exposure Act, (Dec. 4, 2015)
available at http://www.cdc.gov/hiv/policies/law/risk.html (last visited Nov. 25, 2016); See also CTR. FOR DISEASE CONTROL &
PREVENTION, HIV Transmission, Can | get HIV from being spit on or scratched by an HIV-infected person?, (Nov. 10, 2016)
available at http://www.cdc.gov/hiv/basics/transmission.html (last visited Nov. 25, 2016).

727 Allen, No. 2009-4960 at *5, *7.

728 14, at *4-5.
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s0.”?° This provision has led to increased sentences where sexual assault victims are exposed to or
infected with STls, such as HPV."°

In People v. Holder, the Michigan Court of Appeals affirmed the conviction and 80 to 120 month
sentence of a PLHIV for sexual penetration of an uninformed partner.”! The court stated that, because
the defendant did not tell his partner about his HIV status, which resulted in transmission of the virus
without her knowledge, he risked both the “potential exposure . . . to other people through the innocent
transmission by the victim” and infection to his partner’s then unborn child.”*? The court found these
facts sufficient to uphold a sentence twice the standard range.”®

Donating blood or blood products is a criminal offense for PLHIV.

The Michigan Public Health Code prohibits PLHIV who know their HIV status from donating or selling
blood or blood products.”®* Prosecutions require neither the intent to transmit HIV, nor actual
transmission, and disclosure of HIV status before blood sales or donations is not a defense on the face
of the statute.”® PLHIV who violate this law may also be declared a health threat to others.”®

PLHIV may be required to undergo medical examination, treatment, or be subject

to commitment by the Department of Health.

PLHIV may be required, by warning notice, to, “participate in education, counseling, or treatment
programs, and to undergo medical tests to verify the person’s status as a carrier,” if the health
department determines they are a health threat to others.”®’ To be considered a health threat to others,
the person must have “demonstrated an inability or unwillingness to conduct [themselves] in such a
manner as to not place others at risk of exposure to a serious communicable disease or infection.””*®
This can include “[blehavior . . . that has been demonstrated epidemiologically to transmit, or that
evidences a careless disregard for transmission of, a serious communicable disease or infection to
others; a substantial likelihood that [the person] will transmit a serious communicable disease or
infection to others, as evidenced by [the person’s] past behavior or statements made . . . that are
credible indicators of [their] intention to do so; and affirmative misrepresentation by [the person] about
[their status] before engaging in behavior that has been demonstrated epidemiologically to transmit the

29 MicH. CoMP. LAWS ANN. § 769.34(3) (2016).
0 see, e.g., People v. Grissom, No. 251427, 2004 LEXIS 3178, at *2 (Mich. Ct. App. Nov. 18, 2004) (affirming departure from
sentencing guidelines because, among other things, “the victim contracted Human Papilloma Virus (HPV), a disease that
potentially may cause cervical cancer in the future.”); People v. Castro-Isaquirre, No. 242134, 2004 LEXIS 891, at *2 (Mich. Ct.
App. Apr. 6, 2004) (“The trial court noted the communicable nature of the disease and the consequences of such a disease on
a young victim. These circumstances are substantial and compelling and were not considered in scoring the guidelines.”).
a1 People v. Holder, No. 238501, 2003 Mich. App. LEXIS 2303, at *1 (Mich. Ct. App. 2003).
732

Id. at *10.
d. .
734 MicH. Comp. LAwS ANN. § 333.11101 (2016).
735

Id.

™ 1d. See the following section.

8T MicH. ComP. LAws ANN. § 333.5203(1) (2016)
738 MicH. ComP. LAwS ANN. § 333.5201(1)(b) (2016).
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serious communicable disease or infection.””*® Serious communicable diseases include HIV and
STIs,” including but not limited to, syphilis, gonorrhea, chancroid, lymphogranuloma venereum, and
granuloma inguinale.”*

If a person does not comply with a warning notice, the court may petition for a court order that the
person submit to education, counseling, or medical testing and treatment; cease and desist conduct
constituting a health threat to others; live part-time or full-time in a supervised setting; be committed to
a facility for up to 6 months; or “any other order considered just by the circuit court.””*? Certain
procedural protections are in place, such as the rights to notice, to legal counsel, and to appea
However, persons who violate an order by the court to submit to commitment are guilty of contempt,
punishable by a fine of up to $7,500, imprisonment, and probation.’**

I 743

The Department of Health may also, by emergency order issued in an ex parte proceeding, require
persons with a communicable disease to submit to “observation, examination, testing, diagnosis, or
treatment and, if determined necessary by the court, temporary detention.””* Orders for detention may
last no longer than 72 hours, or, alternatively, five days, if the circuit court finds by a preponderance of
the evidence, that the individual would pose a health threat to others if released.”*® Respondents have
procedural protections, such as the rights to notice and to counsel, at court hearings to determine
duration of detention beyond 72 hours.”’

Any violation of the public health code for which there is no other explicit penalty is considered a
misdemeanor.”*®

The Supreme Court of Michigan has upheld the Department of Health’s authority. In Rock v. Carney,
the Court reversed a directed verdict granted in health authorities’ favor after a woman was detained
and subjected to treatment for twelve weeks after testing positive for gonorrhea and syphilis.”*® The
Court upheld the State’s broad authority to, “quarantine persons infected with [gonorrhea and syphilis] .
.. and to make such examination as the nature of the disease requires to determine its presence.””*°

39 1d. Note that behavior “that has been demonstrated epidemiologically to transmit” the communicable disease in question

does not require there be a substantially likely risk of transmission; by the face of the statute, all that is required is any risk of
transmission above zero.

9 MicH. Comp. LAwsS ANN. § 333.5101(1)(g) (2016); see also MicH. ADMIN. CODE r. 325.9031 (2016).
"1 MicH. ComP. LAWS ANN. § 333.5101(1)(h) (2016); see also MiCH. ADMIN. CODE r. 325.171(2016).

™2 MicH. CoMmP. LAWS ANN. §§ 333.5205(1), (6), (8) (2016) (Orders for commitment require the circuit court to first consider the
recommendation of a commitment review panel appointed by the court. The panel shall consist of three physicians, at least
two of which, “shall have training and experience in the diagnosis and treatment of serious communicable diseases and
infections.”). Any such petition must include the facts giving rise to the health threat, the department’s efforts to alleviate the
health threat, the relief sought, and a request for a court hearing. MicH. Comp. LAwS ANN. 88§ 333.5205(2) (2016).

3 MicH. Comp. LAws ANN. §§ 333.5205(5), (9), (12), (13) (2016).
4% MicH. Comp. LAws ANN. §§ 333.5205(14), 600.1715(1) (2016).

> MicH. CompP. LAWS ANN. §§ 333.5207(1), (3) (2016) (The department must show there is reasonable cause to believe there
is a substantial likelihood, “that the individual is a carrier and a health threat to others.”).

48 MicH. Comp. LAws ANN. § 333.5207(5) (2016) (Detention may subsequently be extended by filing a petition under the
“violation of warning notice” procedure set forth in § 333.5205 (2016)).

"7 MicH. ComP. LAWS ANN. § 333.5207(4) (2016).

78 MicH. ComP. LAWS ANN. § 333.1299 (2016).

9 Rock v. Carney, 185 N.W. 798, 800, 804 (Mich. 1921).
%0 |d. at 804.
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However, the Court emphasized, [t]he object of the law is not punishment . . . but the well being of . . .
the people. . . [I]f quarantining is found to be justifiable, such quarantine measures may be resorted to
only as are reasonably necessary to protect the public health, remembering that the persons so
affected are to be treated as patients, and not as criminals.””** Thus, the Court held the State failed to
establish reasonable grounds to believe the woman was infected because the examining doctor did not,
before examining her, have “any information with reference to plaintiff, her habits or her conduct, which
would give him reasonable grounds to believe that she was infected . . .”"?

Although the Supreme Court of Michigan decided Rock almost a century ago, it is still good law. Rock
illustrates the extent of the procedural protections available to persons under Department of Health
petitions.

Important Note: While we have made an effort to ensure that this information is current, the law is always
changing and we cannot guarantee the accuracy of the information provided. This information may or may not be
applicable to your specific situation and, as such, should not be used as a substitute for legal advice.

1 1d. (Citing In re Dillon, 186 P. 170 (Cal. Ct. App. 1919)).
752
Id.
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Michigan Compiled Laws Service
Michigan Statutes

Note: Provisions imposing punitive restrictions or listing criminal sentences are denoted with ** and are generally
listed first. Thereafter, provisions within a particular title are listed numerically.

CHAPTER 333, HEALTH

MicH. COMP. LAWS ANN. § 333.5210 (2016) **

Sexual penetration as felony; definition.

(1) A person who knows that he or she has or has been diagnosed as having acquired
immunodeficiency syndrome or acquired immunodeficiency syndrome related complex, or who knows
that he or she is HIV infected, and who engages in sexual penetration with another person without
having first informed the other person that he or she has acquired immunodeficiency syndrome or
acquired immunodeficiency syndrome related complex or is HIV infected, is guilty of a felony.

(2) As used in this section, "sexual penetration” means sexual intercourse, cunnilingus, fellatio, anal
intercourse, or any other intrusion, however slight, of any part of a person’s body or of any object into
the genital or anal openings of another person’s body, but emission of semen is not required.

MICH. CoMP. LAWS ANN. 8 333.11101 (2016) **

Donation or sale of blood or blood products; knowledge of positive HIV test

An individual shall not donate or sell his or her blood or blood products to a blood bank or storage
facility or to an agency or organization that collects blood or blood products for a blood bank or storage
facility knowing that he or she has tested positive for the presence of HIV or an antibody to HIV. A
blood bank or other health facility to which blood or blood products is donated in violation of this section
immediately shall notify the local health department of the violation. The local health facility will
immediately proceed under part 52.

MiICH. CoMP. LAWS ANN. 8§ 333.5101 (2016)

Definitions and principles of construction.

(1) As used in this article:
(b) "Communicable disease" means an illness due to a specific infectious agent or its toxic
products that results from transmission of that infectious agent or its products from a reservoir to

a susceptible host, directly as from an infected individual or animal, or indirectly through the
agency of an intermediate plant or animal host, vector, or the inanimate environment.

(c) "HIV" means human immunodeficiency virus.

(d) "HIV infection" or "HIV infected" means the status of an individual who has tested positive for
HIV, as evidenced by either a double positive enzyme-linked immunosorbent assay test,
combined with a positive western blot assay test, or a positive result under an HIV test that is
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considered reliable by the federal Centers for Disease Control and Prevention and is approved
by the department.

(g) "Serious communicable disease or infection" means a communicable disease or infection
that is designated as serious by the department pursuant to this part. Serious communicable
disease or infection includes, but is not limited to, HIV infection, acquired immunodeficiency
syndrome, sexually transmitted infection, and tuberculosis.

(h) "Sexually transmitted infection" means syphilis, gonorrhea, chancroid, lymphogranuloma
venereum, granuloma inguinale, and other sexually transmitted infections that the department
may designate and require to be reported under section 5111.

(2) In addition, article 1 contains general definitions and principles of construction applicable to all
articles in this code.

MICH. CoMP. LAWS ANN. § 333.5111 (2016)

List of reportable diseases, infections, and disabilities; rules.

(1) In carrying out its authority under this article, the department shall maintain a list of reportable
diseases, infections, and disabilities that designates and classifies communicable, serious
communicable, chronic, or noncommunicable diseases, infections, and disabilities. The department
shall review and revise the list under this subsection at least annually.

(2) In carrying out its authority under this article, the department may promulgate rules to do any of the
following:

(c) Establish procedures for controlling diseases and infections, including, but not limited to,
immunization and environmental controls.

(g) Designate communicable diseases or serious communicable diseases or infections for which
local health departments are required to furnish care, including, but not limited to, tuberculosis
and sexually transmitted infection.

(h) Implement this part and parts 52 and 53, including, but not limited to, rules for discovering,
caring for, and reporting an individual having or suspected of having a communicable disease or
a serious communicable disease or infection, and establishing approved tests under section
5123 and approved prophylaxes under section 5125.

MICH. CoMP. LAWS ANN. 8 333.5129 (2016)

Individuals arrested and charged, bound over, or convicted of certain crimes; examination or testing for
certain diseases; expedited examination or testing; information and counseling; providing name,
address, and telephone number of victim or individual; providing test results to victim or individual;
transmitting test results and other medical information; confidentiality; referral of individual for
appropriate medical care; financial responsibility; applicability of subsections (2), (3), and (4) to certain
individuals; costs; definitions.

(1) An individual arrested and charged with violating section 448, 449, 449a, 450, 452, or 455 of the
Michigan penal code, 1931 PA 328, MCL 750.448, 750.449, 750.449a,750.450, 750.452, and 750.455,
or a local ordinance prohibiting prostitution or engaging or offering to engage the services of a prostitute
may, upon order of the court, be examined or tested to determine whether the individual has sexually
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transmitted infection, hepatitis B infection, hepatitis C infection, HIV infection, or acquired
immunodeficiency syndrome. Examination or test results that indicate the presence of sexually
transmitted infection, hepatitis B infection, hepatitis C infection, HIV infection, or acquired
immunodeficiency syndrome must be reported to the defendant and, pursuant to sections 5114 and
5114a, to the department and the appropriate local health department for partner notification.

MiCH. ComMP. LAWS ANN. 8§ 333.5131 (2016)

Serious communicable diseases or infections of HIV infection and acquired immunodeficiency
syndrome; confidentiality of reports, records, data, and information; test results; limitations and
restrictions on disclosures in response to court order and subpoena; information released to legislative
body; applicability of subsection (1); immunity; identification of individual; violation as misdemeanor;
penalty.

(1) All reports, records, and data pertaining to testing, care, treatment, reporting, and research, and
information pertaining to partner notification under section 5114a, that are associated with the serious
communicable diseases or infections of HIV infection and acquired immunodeficiency syndrome are
confidential. A person shall release reports, records, data, and information described in this subsection
only pursuant to this section.

(3) The disclosure of information pertaining to HIV infection or acquired immunodeficiency syndrome in
response to a court order and subpoena is limited to only the following cases and is subject to all of the
following restrictions:

(a) A court that is petitioned for an order to disclose the information shall determine both of the
following:

(i) That other ways of obtaining the information are not available or would not be
effective.

(ii) That the public interest and need for the disclosure outweigh the potential for injury to
the patient.

(b) If a court issues an order for the disclosure of the information, the order shall do all of the
following:

(i) Limit disclosure to those parts of the patient's record that are determined by the court
to be essential to fulfill the objective of the order.

(i) Limit disclosure to those persons whose need for the information is the basis for the
order.

(i) Include such other measures as considered necessary by the court to limit disclosure
for the protection of the patient.

(5) Subject to subsection (7), subsection (1) does not apply to the following:

(a) Information pertaining to an individual who is HIV infected or has been diagnosed as having
acquired immunodeficiency syndrome, if the information is disclosed to the department, a local
health department, or other health care provider for 1 or more of the following purposes:

(i) To protect the health of an individual.
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(ii) To prevent further transmission of HIV.
(i) To diagnose and care for a patient.

(7) A person who discloses information under subsection (5) shall not include in the disclosure
information that identifies the individual to whom the information pertains, unless the identifying
information is determined by the person making the disclosure to be reasonably necessary to prevent a
foreseeable risk of transmission of HIV. This subsection

MiCH. ComMP. LAWS SERV. 8 333.5201 (2016)

Definitions and principles of Construction

(1) As used in this part:

(a) "Carrier" means an individual who serves as a potential source of infection and who harbors
or who the department reasonably believes to harbor a specific infectious agent or a serious
communicable disease or infection, whether or not there is present discernible disease.

(b) "Health threat to others" means that an individual who is a carrier has demonstrated an
inability or unwillingness to conduct himself or herself in such a manner as to not place others at
risk of exposure to a serious communicable disease or infection. Health threat to others
includes, but is not limited to, 1 or more of the following:

(i) Behavior by the carrier that has been demonstrated epidemiologically to transmit, or
that evidences a careless disregard for transmission of, a serious communicable disease
or infection to others.

(ii) A substantial likelihood that the carrier will transmit a serious communicable disease
or infection to others, as evidenced by the carrier's past behavior or statements made by
the carrier that are credible indicators of the carrier's intention to do so.

(iii) Affirmative misrepresentation by the carrier of his or her status as a carrier before
engaging in behavior that has been demonstrated epidemiologically to transmit the
serious communicable disease or infection.

(2) In addition, article 1 contains general definitions and principles of construction applicable to all
articles in this code and part 51 contains definitions applicable to this part.

MICH. CoMP. LAWS ANN. & 333.5203 (2016)

Warning notice generally.

(1) Upon a determination by a department representative or a local health officer that an individual is a
carrier and is a health threat to others, the department representative or local health officer shall issue a
warning notice to the individual requiring the individual to cooperate with the department or local health
department in efforts to prevent or control transmission of serious communicable diseases or infections.
The warning notice may also require the individual to participate in education, counseling, or treatment
programs, and to undergo medical tests to verify the person's status as a catrrier.
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MiCH. ComMP. LAWS ANN. 8§ 333.5204 (2016)

Request for testing made by officer, employee, or individual making lawful arrest; procedures; rules;
definitions

(1) A police officer, a fire fighter, a local correctional officer or other county employee, a court
employee, or an individual making a lawful arrest may proceed under this section if he or she has
received training in the transmission of bloodborne diseases under the rules governing exposure to
bloodborne diseases in the workplace promulgated by the occupational health standards commission
or incorporated by reference under the Michigan occupational safety and health act, 1974 PA 154, MCL
408.1001 to 408.1094.

(2) A police officer, a fire fighter, a local correctional officer or other county employee, a court
employee, or an individual making a lawful arrest who has received the training described in subsection
(1) and who, while performing his or her official duties or otherwise performing the duties of his or her
employment, determines that he or she has sustained a percutaneous, mucous membrane, or open
wound exposure to the blood or body fluids of an arrestee, correctional facility inmate, parolee, or
probationer may request that the arrestee, correctional facility inmate, parolee, or probationer be tested
for HIV infection, HBV infection, HCV infection, or all 3 infections, pursuant to this section.

MICH. CoMP. LAWS ANN. 8§ 333.5205 (2016)

Failure or refusal to comply with warning notice; petition; hearing; notice; waiver; orders;
recommendation and duties of commitment review panel and circuit court; appeal to circuit court;
termination or continuation of commitment; cost of implementing order; right to counsel; appeal to court
of appeals; leaving facility or refusal to undergo testing for certain infections as contempt.

(1) If a department representative or a local health officer knows or has reasonable grounds to believe
that an individual has failed or refused to comply with a warning notice issued under section 5203, the
department or local health department may petition the circuit court for the county of Ingham or for the
county served by the local health department for an order as described in subsection (6).

(2) A petition filed under subsection (1) shall state all of the following:

(a) The grounds and underlying facts that demonstrate that the individual is a health threat to
others and, unless an emergency order is sought under section 5207, has failed or refused to
comply with a warning notice issued under section 5203.

(b) The petitioner's effort to alleviate the health threat to others before the issuance of the
warning notice, unless an emergency order is sought under section 5207.

(c) The type of relief sought.
(d) A request for a court hearing on the allegations set forth in the petition.

(3) If a test subject refuses to undergo a test requested by an officer or employee or an arresting
individual under section 5204, the officer's or employee's or arresting individual's employer may petition
the circuit court for the county in which the employer is located or the appropriate district court for an
order as described in subsection (7).

(4) A petition filed under subsection (3) shall state all of the following:
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(a) Substantially the same information contained in the request made to an officer's or
employee's or arresting individual's employer under section 5204(2) and (3), except that the
petition shall contain the name of the arrestee, correctional facility inmate, parolee, or
probationer who is the proposed test subject.

(b) The reasons for the officer's or employee's or arresting individual's determination that the
exposure described in the request made under section 5204(2) and (3) could have transmitted
HIV, HBV, or HCV, or all or a combination of those viruses, along with the date and place the
officer or employee or arresting individual received the training in the transmission of
bloodborne diseases required under section 5204(1).

(c) The fact that the arrestee, correctional facility inmate, parolee, or probationer has refused to
undergo the test or tests requested under section 5204(2) and (3).(

d) The type of relief sought.

(e) A request for a court hearing on the allegations set forth in the petition.

(5) Upon receipt of a petition filed under subsection (1), the circuit court shall fix a date for hearing that
shall be as soon as possible, but not later than 14 days after the date the petition is filed. Notice of the
petition and the time and place of the hearing shall be served personally on the individual and on the
petitioner not less than 3 days before the date of the hearing. Notice of the hearing shall include notice
of the individual's right to appear at the hearing, the right to present and cross-examine witnesses, and
the right to counsel as provided in subsection (12). The individual and the petitioner may waive notice
of hearing, and upon filing of the waiver in writing, the circuit court may hear the petition immediately.
Upon receipt of a petition filed under subsection (3), the circuit court or the district court shall fix a date
for hearing that shall be as soon as possible, but not later than 24 hours after the time and date the
petition is filed. Notice of the petition and the time and place of the hearing shall be served personally
on both the proposed test subject under section 5204 and the petitioner within a time period that is
reasonable under the circumstances. Notice of the hearing shall include notice of the proposed test
subject's right to appear at the hearing, the right to present and cross-examine witnesses, and the right
to counsel as provided in subsection (12). The proposed test subject and the petitioner may waive
notice of the hearing, and upon filing of the waiver in writing, the circuit court or the district court may
hear the petition filed under subsection (3) immediately.

(6) Upon a finding by the circuit court that the department or local health department has proven the
allegations set forth in a petition filed under subsection (1) by clear and convincing evidence, the circuit
court may issue 1 or more of the following orders:

(a) An order that the individual participate in a designated education program.
(b) An order that the individual participate in a designated counseling program.
(c) An order that the individual participate in a designated treatment program.

(d) An order that the individual undergo medically accepted tests to verify the individual's status
as a carrier or for diagnosis.

(e) An order that the individual notify or appear before designated health officials for verification
of status, testing, or other purposes consistent with monitoring.
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() An order that the individual cease and desist conduct that constitutes a health threat to
others.

(9) An order that the individual live part-time or full-time in a supervised setting for the period
and under the conditions set by the circuit court.

(h) Subject to subsection (8), an order that the individual be committed to an appropriate facility
for the period and under the conditions set by the circuit court. A commitment ordered under this
subdivision shall not be for more than 6 months, unless the director of the facility, upon motion,
shows good cause for continued commitment.

(i) Any other order considered just by the circuit court.

(7) Upon a finding by the circuit court or the district court that the officer's or employee's or arresting
individual's employer has proven the allegations set forth in a petition filed under subsection (3),
including, but not limited to, the requesting officer's or employee's or arresting individual's description of
his or her exposure to the blood or body fluids of the proposed test subject, the circuit court or the
district court may issue an order requiring the proposed test subject to undergo a test for HIV infection,
HBYV infection, or HCV infection, or all or a combination of the 3 infections.

(8) The circuit court shall not issue an order authorized under subsection (6)(h) unless the court first
considers the recommendation of a commitment review panel appointed by the court under this
subsection to review the need for commitment of the individual to a health facility. The commitment
review panel shall consist of 3 physicians appointed by the court from a list of physicians submitted by
the department. Not less than 2 of the physicians shall have training and experience in the diagnosis
and treatment of serious communicable diseases and infections. However, upon the motion of the
individual who is the subject of the order, the court shall appoint as 1 member of the commitment
review panel a physician who is selected by the individual. The commitment review panel shall do all of
the following:

(a) Review the record of the proceeding.
(b) Interview the individual, or document the reasons why the individual was not interviewed.

(c) Recommend either commitment or an alternative or alternatives to commitment, and
document the reasons for the recommendation.

(9) An individual committed to a facility under subsection (6)(h) may appeal to the circuit court for a
commitment review panel recommendation as to whether or not the patient's commitment should be
terminated. Upon the filing of a claim of appeal under this subsection, the court shall reconvene the
commitment review panel appointed under subsection (5) as soon as practicable, but not more than 14
days after the filing of the claim of appeal. Upon reconvening, the commitment review panel shall do all
of the following:

(a) Review the appeal and any other information considered relevant by the commitment review
panel.

(b) Interview the individual, or document the reasons why the individual was not interviewed.

(c) Recommend to the court either termination or continuation of the commitment, and
document the reasons for the recommendation.
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(10) Upon receipt of the recommendation of the commitment review panel under subsection (9), the
circuit court may terminate or continue the commitment.

(11) The cost of implementing an order issued under subsection (6) shall be borne by the individual
who is the subject of the order, unless the individual is unable to pay all or a part of the cost, as
determined by the circuit court. If the court determines that the individual is unable to pay all or a part of
the cost of implementing the order, then the state shall pay all of the cost or that part of the cost that the
individual is unable to pay, upon the certification of the department. The cost of implementing an order
issued under subsection (7) shall be borne by the arrestee, correctional facility inmate, parolee, or
probationer who is tested under the order.

(12) An individual who is the subject of a petition filed under this section or an affidavit filed under
section 5207 has the right to counsel at all stages of the proceedings. If the individual is unable to pay
the cost of counsel, the circuit court shall appoint counsel for the individual.

(13) An order issued by the circuit court under subsection (6) may be appealed to the court of appeals.
The court of appeals shall hear the appeal within 30 days after the date the claim of appeal is filed with
the court of appeals. However, an order issued by the circuit court under subsection (6) shall not be
stayed pending appeal, unless ordered by the court of appeals on motion for good cause. An order
issued by the circuit court under subsection (7) may be appealed to the court of appeals. The court of
appeals shall hear the appeal within 15 days after the date the claim of appeal is filed with the court of
appeals. However, an order issued by the circuit court under subsection (7) shall not be stayed pending
appeal, unless ordered by the court of appeals on motion for good cause. An order issued by a district
court under subsection (7) may be appealed to the circuit court for the county in which the district court
is located. The circuit court shall hear the appeal within 15 days after the date the claim of appeal is
filed with the circuit court. However, an order issued by a district court under subsection (7) shall not be
stayed pending appeal, unless ordered by the circuit court on motion for good cause.

(14) An individual committed to a facility under this section who leaves the facility before the date
designated in the commitment order without the permission of the circuit court or who refuses to
undergo a test for HIV infection, HBV infection, HCV infection, or all or a combination of the 3 infections
is guilty of contempt.

MICH. CoMP. LAWS ANN. 8 333.5207 (2016)

Protection of public health in emergency; affidavit; court order; taking individual into custody;
transporting individual to emergency care or treatment facility; temporary detention; notice of hearing;
continued temporary detention; petition.

(1) To protect the public health in an emergency, upon the filing of an affidavit by a department
representative or a local health officer, the circuit court may order the department representative, local
health officer, or a peace officer to take an individual whom the court has reasonable cause to believe
is a carrier and is a health threat to others into custody and transport the individual to an appropriate
emergency care or treatment facility for observation, examination, testing, diagnosis, or treatment and,
if determined necessary by the court, temporary detention. If the individual is already institutionalized in
a facility, the court may order the facility to temporarily detain the individual. An order issued under this
subsection may be issued in an ex parte proceeding upon an affidavit of a department representative or
a local health officer. The court shall issue an order under this subsection upon a determination that
reasonable cause exists to believe that there is a substantial likelihood that the individual is a carrier
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and a health threat to others. An order under this subsection may be executed on any day and at any
time, and shall be served upon the individual who is the subject of the order immediately upon
apprehension or detention.

(2) An affidavit filed by a department representative or a local health officer under subsection (1) shall
set forth the specific facts upon which the order is sought including, but not limited to, the reasons why
an emergency order is sought.

(3) An individual temporarily detained under subsection (1) shall not be detained longer than 72 hours,
excluding Saturdays, Sundays, and legal holidays, without a court hearing to determine if the temporary
detention should continue.

(4) Notice of a hearing under subsection (3) shall be served upon the individual not less than 24 hours
before the hearing is held. The notice shall contain all of the following information:

(a) The time, date, and place of the hearing.

(b) The grounds and underlying facts upon which continued detention is sought.
(c) The individual's right to appear at the hearing.

(d) The individual's right to present and cross-examine witnesses.

(e) The individual's right to counsel, including the right to counsel designated by the circuit court,
as described in section 5205(13).

(5) The circuit court may order that the individual continue to be temporarily detained if the court finds,
by a preponderance of the evidence, that the individual would pose a health threat to others if released.
An order under this subsection to continued temporary detention shall not continue longer than 5 days,
unless a petition is filed under section 5205. If a petition is filed under section 5205, the temporary
detention shall continue until a hearing on the petition is held under section 5205.

ARTICLE 1, PRELIMINARY PROVISIONS
Part 12, General Provisions

MICH. CoMP. LAWS ANN. 8 333.1299 (2016) **

Violation as misdemeanor; prosecution.

(1) A person who violates a provision of this code for which a penalty is not otherwise provided is guilty
of a misdemeanor.

(2) A prosecuting attorney having jurisdiction and the attorney general knowing of a violation of this
code, a rule promulgated under this code, or a local health department regulation the violation of which
is punishable by a criminal penalty may prosecute the violator.
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Michigan Administrative Code

DEPARTMENT OF HEALTH AND HUMAN SERVICES

MicH. ADMIN. CODE R. 325.9031 (2016)

Definition; "infectious agent."

For purposes of section 2843b of Act No. 368 of the Public Acts of 1978, as amended, being
S333.2843b of the Michigan Compiled Laws, "infectious agent” means any of the following diseases or
organisms:

(a) Acquired immunodeficiency syndrome (AIDS) or human immunodeficiency virus (HIV)
infection.

(n) Hepatitis, viral, any type.
(u) Syphilis, primary and secondary.

MICH. ADMIN. CODE R. 325.171 (2016)

Definitions.

(1) As used in these rules:
(k) "Venereal disease" means any of the following:
(i) Syphilis.
(i) Gonorrhea.
(iii) Chancroid.
(iv) Lymphogranuloma venereum.
(v) Granuloma inguinale.

(2) Unless the context requires otherwise or as further clarified in these rules, terms defined in the code
have the same meanings when used in these rules.
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Minnesota

Analysis

People living with HIV (PLHIV) or other communicable diseases must disclose

the disease to their sexual partners.

It is a criminal offense for any individual who knowingly “harbor(s] an infectious agent” to “transfer”
disease by engaging in sexual penetration with another person without first informing that person that
they carry that infectious agent.” “Neither the intent to transmit, nor actual transmission of disease are
required for prosecution.”*

Under the statute, a “communicable disease” is defined as “a disease or condition that causes serious
illness, serious disability or death; the infectious agent of which may pass or be carried from the body of
one person to the body of another through direct transmission,””*> which may include HIV and other
STls. “Direct transmission” is defined as “predominately sexual or blood-borne transmission.””*® The
term “transfer” means “to engage in behavior that has been demonstrated epidemiologically to be a
mode of direct transmission of an infectious agent which causes the communicable disease.””*’
However, for purposes of the statute, “sexual penetration” includes anal, vaginal, and oral sex, as well
as any penetration by any part of a person’s body or by an object into another person.”® Thus, the
statute contradicts itself, since neither oral sex™® nor non-penile penetration (including with a foreign
object)’® pose any significant risk of HIV transmission and therefore do not meet the requirements of
the term “transfer.”’®

53 MINN. STAT. § 609.2241(2)(1) (2016).
5 See §609.2241(1)(d) (2016).

5% § 609.2241(1)(a) (2016).

756 § 609.2241(1)(b) (2016).

57 § 609.2241(1)(d) (2016).

758 8§ 609.2241(2)(1), 609.341(12) (2016).

9 CTR. FOR DISEASE CONTROL & PREVENTION, HIV Risk Behaviors, Estimated Per-Act Probability of Acquiring HIV from an
Infected Source, by Exposure Act, (Dec. 4, 2015) available at http://www.cdc.gov/hiv/policies/law/risk.html (last visited Nov.
20, 2016) (classifying HIV transmission risk for receptive and insertive oral intercourse as “low,” while the risk for insertive
penile-vaginal intercourse is identified as “4 per 10,000 exposures.”).

0 1d. (“HIV transmission through these exposure routes is technically possible but unlikely and not well documented.”).

It was perhaps a legislative oversight to include the entire definition of “sexual penetration” in the statute, as the law
specifically notes that only behavior known to transmit an infectious agent may be prosecuted and the use of latex barrier
protection is an affirmative defense. This suggests both that it was not the intent of the legislature to prosecute sexual activities
that are not known to transmit an infectious agent and that the entire definition of “sexual penetration” is not applicable to
Minnesota’s communicable disease statute.

761
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An individual “knowingly” harbors an infectious agent when they (1) are advised by a physician or
health professional that they harbor an infectious agent, (2) receive educational materials about how
the infectious agent is transmitted, and (3) are instructed on how to prevent transmission of the
infectious agent.”®

It is a defense to prosecution under this statute if condoms, dental dams, or other latex barriers are
used during sexual intercourse, "*® or if the defendant took practical means to prevent transmission as
advised by a doctor or health care professional.”®* It is also a defense if HIV (or other communicable
disease) status is disclosed to sexual partners.’® However, such disclosure or use of condoms or other
protection during private, sexual activities may be difficult to prove without witnesses or documentation.

This offense may be charged as assault (of the first, second, third, fourth, and fifth degrees), attempted
assault, murder (first or second degree), or attempted murder.’®® Potential prison sentences depend on
the offense charged.

Prosecutions under Minnesota’s communicable disease statute include:

A. In April 2014, a 33-year-old man living with HIV pled guilty to two counts of attempted first-
degree assault under the knowing transfer of a communicable disease statute after he had
unprotected sex with several individuals without disclosing his status.”®’ He was sentenced to
three years’ probation.”®®

B. In October 2009, man living with HIV pled guilty to intentionally inflicting or attempting to inflict
bodily harm after having unprotected sex with a woman without disclosing his HIV status and
was sentenced to ninety days in jail.”®

PLHIV are prohibited from donating their blood, organs, semen, or body tissues.
Minnesota’s communicable disease statute also prohibits people with communicable diseases from
transferring their blood, sperm, organs, or body tissues to others.””® Neither the intent to transmit nor
actual transmission is required for prosecution.

It is not a violation of the statute if (1) the transfer of blood, semen, organ, or tissue was deemed
necessary for medical research, or (2) the PLHIV disclosed their status on donation forms before
transferring the bodily fluids or tissues.””*

%2 See MINN. STAT. § 609.2241(1)(c) (2016).

76% § 609.2241(1)(e) (2016).

764 § 609.2241(3) (2016).

6% § 609.2241(2)(1) (2016).

6 8§ 2241(2), 609.17, 609.18, 609.19, 609.221, 609.222, 609.223, 609.2231, 609.224 (2016).

"7 David Chanen, Minneapolis Man pleads guilty to having unprotected sex when he knew he was HIV-positive, STARTRIBUNE,
April 17, 2014, available at http://www.startribune.com/mpls-man-with-hiv-pleads-guilty-to-knowingly-having-unprotected-

sex/255556111/.
768 |d.

%9 Minnesota Man Receives 90 Days in Jail for Allegedly Exposing Woman to HIV, POZ, Oct. 28, 2009, available at

https://www.poz.com/article/duluth-hiv-exposure-17491-1414. Intentionally inflicting or attempting to inflict bodily harm is
misdemeanor assault in the fifth degree. MINN. STAT. § 609.224(1)(2) (2016).

% MINN. STAT. § 609.2241(2)(2).
771 |d
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In State v. Rick, the Supreme Court of Minnesota affirmed that this subsection does not apply to sexual
conduct.””” In 2009, Rick was charged with attempted first-degree assault in violation of MINN. STAT.
609.2241, subdivision 2, for engaging in unprotected consensual sexual activity with a partner on
multiple occasions.’”” The State argued that Rick had either violated subdivision 2(1) by engaging in
“sexual penetration” without disclosing his status, or that he had violated subdivision 2(2) by
transferring sperm to his partner during the relevant sexual conduct.”™

The jury found Rick not guilty of violating subdivision 2(1) because he had disclosed his HIV status, but
they found him guilty of violating subdivision 2(2).”” The court of appeals reversed Rick’s conviction,
finding that subdivision 2(2) only applied to medical procedures.’” The State appealed this reversal,
arguing that subdivision 2(2) “criminalizes sexual conduct that involves the transfer of sperm.”””’

In affirming the reversal, the Supreme Court of Minnesota examined the relevant legislative history of
the communicable disease statute and noted that the exemptions provided in subdivision 2(2) pertain
solely to “situations involving ‘medical research’ or ‘donor screening forms,”’’® and thus held
“subdivision 2(2) applies only to the donation or exchange for value of ‘blood, sperm, organs, or tissue,
except as deemed necessary for medical research or if disclosed on donor screening forms.”’"

Sharing needles or syringes may lead to criminal penalties.

It is unlawful for a person who is aware they are living with a communicable disease to share non-
sterile needles or syringes for the purpose of injecting drugs.’®® Neither the intent to transmit nor actual
disease transmission is required for prosecution.

Although disclosing one’s infection with communicable disease to sexual partners may prevent
prosecution, disclosure before sharing needles with another person is not a defense on the face of the
statute.”®! Prosecution for communicable disease exposure may thus result even if the needle sharing
occurs between people aware of each other's communicable disease status and knowledgeable of
exposure risks. However, it is an affirmative defense if the person took practical means to prevent
transmission as advised by a physician or other health professional.”®?

HIV status results in enhanced prison sentences for sex offenses.
Under Minnesota’s sentencing guidelines, a defendant may receive a higher sentence than what is
recommended if aggravating circumstances make their conduct more serious than the conduct

2 state v. Rick, 835 N.W.2d 478, 487 (Minn. 2013).

314, at 481.
774 |d

775
Id.
776
Id.

71d. at 481-82.

8 1d. at 482-485.

9 1d. at 486.

780 MINN. STAT § 609.2241(2)(3) (2016).

81 1d. See cf. § 609.2241(2)(1) (2016) (“sexual penetration with another person without having first informed the other person
that the person has a communicable disease.”) (emphasis added) (disclosure is explicitly a defense for sexual conduct).

82 MINN. STAT § 609.2241(3)(1) (2016).
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normally involved in the commission of the offense.”®® A defendant’s exposure of sexual assault victims
to STIs or HIV has been used as a basis for elevated prison sentences.’®*

Defendants living with HIV may also receive enhanced sentences. In State v. Sebasky, the Court of
Appeals of Minnesota affirmed the defendant’s conviction for three counts of criminal sexual conduct in
the first degree and his sentence of 516 months’ imprisonment, a triple departure from the presumptive
sentence. "® The court reasoned that, although a court must impose the presumptive sentence under
the Minnesota Sentencing Guidelines absent substantial and compelling circumstances, and although
courts usually should restrict sentences to double departures, the triple departure was nevertheless
justified, at least in part because the defendant knew his HIV status while sexually abusing two boys."®
Other aggravating factors included the multiple incidents, multiple types of abuse, defendant’s planning
and manipulation, and his violation of his position of trust and authority.”®’

In Perkins v. State, the Supreme Court of Minnesota affirmed the thirty-year sentence and $12,000 fine
for a man living with HIV who pled guilty to one count of first-degree criminal sexual conduct.”®® The
plea petition provided that any agreement as to sentence would be a recommendation only, and that
the defendant could not withdraw the guilty plea if the court chose not to follow the recommendation.’®®
The defendant sought post-conviction relief when the court imposed the statutory maximum sentence,
a departure more than three times higher than recommended in the sentencing guidelines.” The trial
judge remarked that he could not “fathom on the face of this earth if there was a more devastating
offense to a victim than being sexually assaulted by a person with AIDS . . . . The victim of this offense
will not know for several months whether or not she contracted the HIV virus.”’**

People living with a communicable disease may be subject to testing, treatment,
and institutional commitment.

The Department of Health has authority to give health directives to people with a communicable
disease, or who are reasonably believed to have a communicable disease, and considered a health
threat to others. The Department may require any number of actions, such as participation in education

783 MINN. STAT. § 244.10(5a)(a)(3) (2016).

84 See Kilcoyne v. State, 344 N.W.2d 394, 397 (Minn. 1984) (finding that defendant’s transmission of trichomaras vaginalis, a
“less serious, easily cured form of venereal disease,” to sexual assault victim was one of several aggravating factors justifying
an elevated sentence); State v. Vance, 392 N.W.2d 679, 684-85 (Minn. Ct. App. 1986) (finding that the trial court appropriately
considered both the victim’s young age and the defendant’s transmission of public lice and venereal warts as factors justifying
an elevated sentence); State v. Taylor, No. C3-88-74, 1988 LEXIS 688, at *5 (Minn. Ct. App. July 26, 1988) (“Finally, the
supreme court has indicated that transmission of a venereal disease, even a less-serious form, may be an aggravating factor,
at least where the disease causes pain to the victim.”) (citing Kilcoyne); State v. Banks, No. C1-94-1491, 1995 LEXIS 384, at
*2 (Minn. Ct. App. Mar. 21, 1995) (finding the defendant’s transmission of venereal disease to sexual assault victim as one of
several aggravating factors justifying a sentence of 300 months in prison, an upward durational departure of two and one-half
times the presumptive sentence).

8 State v. Sebasky, 547 N.W.2d 93, 93-94, 101 (Minn. Ct. App. 1996) (One count was predicated on the victim being under
13 years of age, while two counts were predicated on the victim being under 16 years of age and the defendant having a
“significant relationship” with the victim).

8 1d. at 100.

#71d. at 101.

"8 perkins v. State, 559 N.W.2d 678, 683-85 (Minn. 1997).
789
Id.

79014, at 684.
114, at 684.
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or treatment programs, considered necessary to prevent or control transmission of the communicable
disease.’®* According to the public health code, a person is a health threat to others when they
demonstrate “an inability or unwillingness to act in such a manner as to not place others at risk of
exposure to infection that causes serious illness, serious disability, or death,” which can include,
“repeated behavior . . . which has been demonstrated epidemiologically to transmit or which evidences
a careless disregard for the transmission of the disease to others.””®® Any health care worker, “who has
knowledge or reasonable cause to believe that a person is a health threat to others or has engaged in
noncompliant behavior . . . may report that information to the commissioner.””**

Refusal to comply with a health directive can result in a court order mandating testing and treatment,
part-time or full-time residence in a supervised setting for a period of time set by the court, and
commitment to a facility for up to six months or until rendered noninfectious.”> However, the
Department must first establish before a court, by clear and convincing evidence, the underlying facts,
including its efforts to alleviate the alleged health threat and issuance of the health directive, that justify
the legal relief sought.”®® There are some procedural protections in place, such as the rights to timely
notice, to legal representation, and the right to appeal.”®’” However, there is no right to refrain from self-
incrimination by giving testimony or producing documents, although such testimony cannot be used in a
criminal case.’®® As of publication, the authors are not aware of any cases illustrating how “direct health
threat” petitions may be analyzed by a court.

Note on civil commitment:

Under the civil commitment laws of Minnesota, an individual found to be “sexually dangerous,” having a
“sexual psychopathic personality,” or “mentally ill and dangerous” can be indefinitely confined by the
state to protect the public safety.”® In 2008, a civil commitment proceeding was initiated against a
PLHIV in In re Renz.?® Renz appealed his commitment for being “mentally ill and dangerous,” arguing
that though he was mentally ill, he was not dangerous and his commitment should only be for his
mental illness.®! To be classified as “‘mentally ill and dangerous,” an individual must be mentally ill,
present a “clear danger to the safety of others” because they have “engaged in an overt act causing or
attempting to cause serious physical harm to another,” and there must be a “substantial likelihood that

92 MINN. STAT. §8§ 144.4172(6), (1), (2), (5) (2016).

93 MINN. STAT. §§ 144.4172(8)(2), (8)(3) (2016). (Other behavior that may trigger a health directive includes, “a substantial
likelihood that a carrier will repeatedly transmit a communicable disease to others as is evidenced by a carrier's past behavior,
or by statements of a carrier that are credible indicators of a carrier's intention; or affirmative misrepresentation by a carrier of
the carrier's status prior to engaging in any behavior which has been demonstrated epidemiologically to transmit the disease.”
MINN. STAT. 8 144.4172(8)(2)(c) (2016)).

9% MINN. STAT. § 144.4175 (2016).

95 MINN. STAT. §§ 144.4172(10), 144.4173, 144.4180 (2016).
"9 MINN. STAT. §8§ 144.4176(1), 144.4178 (2016).

T MINN. STAT. §§ 144.4176(2),144.4181 (2016).

%8 MINN. STAT. § 144.4178 (2016). Testimony can, however, be used to prosecute persons for perjury committed in the
testimony.

99 MINN. STAT. §§ 253B.18, 253D.07 (2016).
890 1 re Renz, No. A08-898, 2008 LEXIS 1287 (Minn. Ct. App. 2008).

80114, at *1. It should be noted that there are stark differences between civil commitment for being “mentally ill” and civil
commitment for being “mentally ill and dangerous.” This includes the place and duration of commitment as well as the
procedures for being discharged. MINN. STAT. §8 253B.09, 253B.18 (2014).
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the person will engage in acts capable of inflicting serious harm on another.”®*? Renz contended that
there was no clear and convincing evidence that he engaged in any act causing or attempting to cause
physical harm to another.?®®

The court found that, because he knew his HIV status and engaged in unprotected sexual activity,
Renz had committed “an overt act causing or attempting to cause physical harm to another.”®** The
court relied on medical testimony that Renz must have engaged in unprotected sex because he had
contracted gonorrhea and syphilis, and that he took his HIV medication only intermittently.? The court
also noted that, although earlier case law held that “the risk posed by [a PLHIV] who intended to have
intercourse with others without advising them of his HIV status should [be] addressed by the Health
Threat Procedures Act, rather than civil commitment,” an individual’'s HIV status would not preclude civil
commitment if other requirements of the law were met.®® Here, the court found that Renz met the
requirements for commitment as mentally ill and dangerous because of his sexual history and lack of
adherence to medication.®”’

Important note: While we have made an effort to ensure that this information is current, the law is always
changing and we cannot guarantee the accuracy of the information provided. This information may or may not be
applicable to your specific situation and, as such, should not be used as a substitute for legal advice.

892 MINN. STAT. § 253B.02(17) (2016).
803 Renz, 2008 WL 4706962, at *2.
84 1d. at *3, 7.

805 |d.

Id. at *4 (citing In re Stilinovich, 479 N.W.2d 731, 735-36 (Minn. Ct. App. 1992) (finding the use of Minnesota’s
“psychopathic personality” statute inappropriate for civil commitment where defendant, a PLHIV, failed to show concern for the
risk of HIV transmission through sexual intercourse)). In re Stilinovich pre-dates Minnesota’s communicable disease and
“sexually dangerous person” statutes.

807 1d. at *5.

806
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Minnesota Statutes

Note: Provisions imposing punitive restrictions or listing criminal sentences are denoted with ** and are generally
listed first. Thereafter, provisions within a particular title are listed numerically.

CHAPTER 609, CRIMINAL CODE

MINN. STAT. § 609.2241 (2016) **

Knowing transfer of communicable disease

Subdivision 1. Definitions. -- As used in this section, the following terms have the meanings given:

(a) "Communicable disease" means a disease or condition that causes serious illness, serious
disability, or death; the infectious agent of which may pass or be carried from the body of one person to
the body of another through direct transmission.

(b) "Direct transmission" means predominately sexual or blood-borne transmission.

(c) "A person who knowingly harbors an infectious agent" refers to a person who receives from a
physician or other health professional:

(1) advice that the person harbors an infectious agent for a communicable disease;
(2) educational information about behavior which might transmit the infectious agent; and
(3) instruction of practical means of preventing such transmission.

(d) "Transfer" means to engage in behavior that has been demonstrated epidemiologically to be a
mode of direct transmission of an infectious agent which causes the communicable disease.

(e) "Sexual penetration" means any of the acts listed in section 609.341, subdivision 12, when the acts
described are committed without the use of a latex or other effective barrier.

Subd. 2. Crime. -- It is a crime, which may be prosecuted under section 609.17, 609.185, 609.19,
609.221, 609.222, 609.223, 609.2231, or 609.224, for a person who knowingly harbors an infectious
agent to transfer, if the crime involved:

(1) sexual penetration with another person without having first informed the other person that
the person has a communicable disease;

(2) transfer of blood, sperm, organs, or tissue, except as deemed necessary for medical
research or if disclosed on donor screening forms; or

(3) sharing of nonsterile syringes or needles for the purpose of injecting drugs.

Subd. 3. Affirmative defense. -- It is an affirmative defense to prosecution, if it is proven by a
preponderance of the evidence, that:
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(1) the person who knowingly harbors an infectious agent for a communicable disease took
practical means to prevent transmission as advised by a physician or other health professional;
or

(2) the person who knowingly harbors an infectious agent for a communicable disease is a
health care provider who was following professionally accepted infection control procedures.
Nothing in this section shall be construed to be a defense to a criminal prosecution that does not
allege a violation of subdivision 2.

Subd. 4. Health Department data. -- Data protected by section 13.3805, subdivision 1, and information
collected as part of a Health Department investigation under sections 144.4171 to 144.4186 may not be
accessed or subpoenaed by law enforcement authorities or prosecutors without the consent of the
subject of the data.

CHAPTER 144, HEALTH CODE

MINN. STAT. 8 144.4172 (2016)

Definitions

Subdivision 1. Carrier. -- "Carrier" means a person who serves as a potential source of infection and
who harbors or who the commissioner reasonably believes to be harboring a specific infectious agent
whether or not there is present discernible clinical disease. In the absence of a medically accepted test,
the commissioner may reasonably believe an individual to be a carrier only when a determination
based upon specific facts justifies an inference that the individual harbors a specific infectious agent.

Subd. 2. Communicable disease. -- "Communicable disease" means a disease or condition that causes
serious illness, serious disability, or death, the infectious agent of which may pass or be carried, directly
or indirectly, from the body of one person to the body of another.

Subd. 3. Commissioner. -- "Commissioner" means the commissioner of health.

Subd. 4. Contact notification program. -- "Contact naotification program" means an ongoing program
established by the commissioner to encourage carriers of a communicable disease whose primary
route of transmission is through an exchange of blood, semen, or vaginal secretions, such as
treponema pallidum, neisseria gonorrhea, chlamydia trachomatis, and human immunodeficiency virus,
to identify others who may be at risk by virtue of contact with the carrier.

Subd. 5. Directly transmitted. -- "Directly transmitted" means predominately:
(1) sexually transmitted;
(2) blood borne; or
(3) transmitted through direct or intimate skin contact.

Subd. 6. Health directive. -- "Health directive"” means a written statement, or, in urgent circumstances,
an oral statement followed by a written statement within three days, from the commissioner, or
community health board as defined in section 145A.02, subdivision 5, with delegated authority from the
commissioner, issued to a carrier who constitutes a health threat to others. A health directive must be
individual, specific, and cannot be issued to a class of persons. The directive may require a carrier to
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cooperate with health authorities in efforts to prevent or control transmission of communicable disease,
including participation in education, counseling, or treatment programs, and undergoing medical tests
necessary to verify the person's carrier status. The written directive shall be served in the same manner
as a summons and complaint under the Minnesota Rules of Civil Procedure.

Subd. 7. Licensed health professional. -- "Licensed health professional" means a person licensed in
Minnesota to practice those professions described in section 214.01, subdivision 2.

Subd. 8. Health threat to others. -- "Health threat to others" means that a carrier demonstrates an
inability or unwillingness to act in such a manner as to not place others at risk of exposure to infection
that causes serious illness, serious disability, or death. It includes one or more of the following:

(2) With respect to a directly transmitted communicable disease:

(a) repeated behavior by a carrier which has been demonstrated epidemiologically to
transmit or which evidences a careless disregard for the transmission of the disease to
others;

(b) a substantial likelihood that a carrier will repeatedly transmit a communicable disease
to others as is evidenced by a carrier's past behavior, or by statements of a carrier that
are credible indicators of a carrier's intention;

(c) affirmative misrepresentation by a carrier of the carrier's status prior to engaging in
any behavior which has been demonstrated epidemiologically to transmit the disease; or

(d) the activities referenced in clause (1) if the person whom the carrier places at risk is:
(i) a minor, (i) of diminished capacity by reason of mood altering chemicals, including
alcohol, (iii) has been diagnosed as having significantly subaverage intellectual
functioning, (iv) has an organic disorder of the brain or a psychiatric disorder of thought,
mood, perception, orientation, or memory which substantially impairs judgment,
behavior, reasoning, or understanding; (v) adjudicated as an incompetent; or (vi) a
vulnerable adult as defined in section 626.5572.

(3) Violation by a carrier of any part of a court order issued pursuant to this chapter.

Subd. 10. Noncompliant behavior. -- "Noncompliant behavior" means a failure or refusal by a carrier to
comply with a health directive.

Subd. 11. Respondent. -- "Respondent” means any person against whom an action is commenced
under sections 144.4171 to 144.4186.

MINN. STAT. § 144.4173 (2016)

Cause of Action

Subdivision 1. Compliance with directive. -- Failure or refusal of a carrier to comply with a health
directive is grounds for proceeding under subdivision 2.

Subd. 2. Commencement of action. -- The commissioner, or a community health board as defined in
section 145A.02, subdivision 5, with express delegated authority from the commissioner, may
commence legal action against a carrier who is a health threat to others and, unless a court order is
sought under section 144.4182, who engages in noncompliant behavior, by filing with the district court
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in the county in which respondent resides, and serving upon respondent, a petition for relief and notice
of hearing.

MINN. STAT. 8§ 144.4175 (2016)

Reporting

Subdivision 1. Voluntary reporting. -- Any licensed health professional or other human services
professional regulated by the state who has knowledge or reasonable cause to believe that a person is
a health threat to others or has engaged in noncompliant behavior, as defined in section 144.4172, may
report that information to the commissioner.

MINN. STAT. 8§ 144.4176 (2016)

Petition; Notice

Subdivision 1. Petition. -- The petition must set forth the following:

(1) the grounds and underlying facts that demonstrate that the respondent is a health threat to
others and, unless an emergency court order is sought under section 144.4182, has engaged in
noncompliant behavior;

(2) the petitioner's efforts to alleviate the health threat to others prior to the issuance of a health
directive, unless an emergency court order is sought under section 144.4182;

(3) the petitioner's efforts to issue the health directive to the respondent in person, unless an
emergency court order is sought under section 144.4182;

(4) the type of relief sought; and

(5) a request for a court hearing on the allegations contained in the petition.
Subd. 2. Hearing notice. -- The notice must contain the following information:

(1) the time, date, and place of the hearing;

(2) respondent's right to appear at the hearing;

(3) respondent's right to present and cross-examine withesses; and

(4) respondent's right to counsel, including the right, if indigent, to representation by counsel
designated by the court or county of venue.

MINN. STAT. § 144.4178 (2016)

Criminal Immunity

In accordance with section 609.09, subdivision 2, no person shall be excused in an action under
sections 144.4171 to 144.4186 from giving testimony or producing any documents, books, records, or
correspondence, tending to be self-incriminating; but the testimony or evidence, or other testimony or
evidence derived from it, must not be used against the person in any criminal case, except for perjury
committed in the testimony.
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MINN. STAT. 8§ 144.4179 (2016)

Standard of proof; Evidence

Subdivision 1. Clear and convincing. -- The commissioner must prove the allegations in the petition by
clear and convincing evidence.

Subd. 3. Carrier status. -- Upon a finding by the court that the commissioner's suspicion of carrier
status is reasonable as established by presentation of facts justifying an inference that the respondent
harbors a specific infectious agent, there shall exist a rebuttable presumption that the respondent is a
carrier. This presumption may be rebutted if the respondent demonstrates noncarrier status after
undergoing medically accepted tests.

MINN. STAT. 8 144.4180 (2016)

Remedies

Subdivision 1. Remedies available. -- Upon a finding by the court that the commissioner has proven the
allegations set forth in the petition, the court may order that the respondent must:

(1) participate in a designated education program;

(2) participate in a designated counseling program;

(3) participate in a designated treatment program;

(4) undergo medically accepted tests to verify carrier status or for diagnosis, or undergo
treatment that is consistent with standard medical practice as necessary to make respondent
noninfectious;

(5) notify or appear before designated health officials for verification of status, testing, or other
purposes consistent with monitoring;

(6) cease and desist the conduct which constitutes a health threat to others;

(7) live part time or full time in a supervised setting for the period and under the conditions set
by the court;

(8) subject to the provisions of subdivision 2, be committed to an appropriate institutional facility
for the period and under the conditions set by the court, but not longer than six months, until the
respondent is made noninfectious, or until the respondent completes a course of treatment
prescribed by the court, whichever occurs first, unless the commissioner shows good cause for
continued commitment; and

(9) comply with any combination of the remedies in clauses (1) to (8), or other remedies
considered just by the court. In no case may a respondent be committed to a correctional
facility.

Subd. 2. Commitment review panel. —

The court may not order the remedy specified in subdivision 1, clause (8), unless it first considers the
recommendation of a commitment review panel appointed by the commissioner to review the need for
commitment of the respondent to an institutional facility.
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The duties of the commitment review panel shall be to:
(1) review the record of the proceeding;

(2) interview the respondent. If the respondent is not interviewed, the reasons must be
documented; and

(3) identify, explore, and list the reasons for rejecting or recommending alternatives to
commitment.

Subd. 3. Construction. -- This section shall be construed so that the least restrictive alternative is used
to achieve the desired purpose of preventing or controlling communicable disease.

Subd. 4. Additional requirements. -- If commitment or supervised living is ordered, the court shall
require the head of the institutional facility or the person in charge of supervision to submit: (a) a plan of
treatment within ten days of initiation of commitment or supervised living; and (b) a written report, with a
copy to both the commissioner and the respondent, at least 60 days, but not more than 90 days, from
the start of respondent's commitment or supervised living arrangement, setting forth the following:

(1) the types of support or therapy groups, if any, respondent is attending and how often
respondent attends;

(2) the type of care or treatment respondent is receiving, and what future care or treatment is
necessary;

(3) whether respondent has been cured or made noninfectious, or otherwise no longer poses a
threat to public health;

(4) whether continued commitment or supervised living is necessary; and

(5) other information the court considers necessary.

MINN. STAT. § 144.4181 (2016)

Appeal

The petitioner or respondent may appeal the decision of the district court. The Court of Appeals shall
hear the appeal within 30 days after service of the notice of appeal. However, respondent's status as
determined by the district court remains unchanged, and any remedy ordered by the district court
remains in effect while the appeal is pending.

THE CENTER FOR HIV LAW AND POLICY HIVLAWANDPOLICY.ORG



HIV CRIMINALIZATION IN THE UNITED STATES: MISSISSIPPI ¢ 237
A SOURCEBOOK ON STATE AND FEDERAL HIV CRIMINAL LAW AND PRACTICE

Mississippl

Analysis

A broad range of HIV exposures may result in imprisonment.

Knowingly exposing another person to HIV, hepatitis B, or hepatitis C is a felony punishable by up to
ten years in prison and/or a $10,000 fine.?%® Neither the intent to transmit HIV nor actual transmission is
required for conviction.

It is a defense to prosecution if the complainant (1) was aware of the defendant’s HIV status and (2)
willingly consented to HIV exposure.®® However, proving disclosure of HIV status during private sexual
encounters is difficult without witnesses or documentation. Whether or not disclosure actually occurred
is often open to interpretation and almost always depends on the word of one person against another.

In McCoy v. State, the Court of Appeals of Mississippi affirmed the conviction and sentencing of a forty-
one-year-old person living with HIV (PLHIV) for four counts of sexual battery and one count of exposing
another to HIV after he met the fifteen-year-old complainant on a social networking site for gay men
and they subsequently had sex.®"° The Court affirmed the exposure conviction even though McCoy
testified that he had disclosed his HIV status, and the complainant consented to the sexual activity with
condoms.® This was weighed against the complainant’s testimony, which stated there was no
disclosure and condoms were not used, and that of two law enforcement officers, who testified that the
defendant admitted to not using condoms.®'* McCoy’s HIV status was also an aggravating factor in
sentencing for his sexual battery convictions.®*?

McCoy highlights the difficulties involved in proving a defendant disclosed their HIV status since,
“where the verdict turns on the credibility of conflicting testimony and the credibility of the witnesses, it
is the jury’s duty to resolve the conflict.”®' It also illustrates that HIV status may affect sentencing for
separate convictions even when there is also a conviction for HIV exposure as a standalone offense.

Other prosecutions under Mississippi’s exposure statute include:

88 Miss. CopE ANN. § 97-27-14(1), (3) (2016).
809 Id.
810 McCoy v. State, No. 2013-KA-02126-COA LEXIS 228, *2 (Miss. Ct. App. April 19, 2016).
811
Id. at *15.
812 1d. (finding a reasonable jury could have found defendant guilty beyond reasonable doubt).

83 1d. at *9 (Other factors considered include the complainant’s age compared to McCoy’s; complainant’s testimony that he
told McCoy his age; and McCoy’s admission that he drove in the middle of the night to meet complainant, waited in his car
outside complainant’s father’s house, and drove complainant to a secluded spot where the sexual activity occurred.).

814 1d. at *15.
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e In January 2015 a 41-year-old PLHIV was charged with exposing another to HIV after posting
an ad on Craigslist and not disclosing his HIV status to the woman who responded and became
his sexual partner.?*® The woman tested negative for HIV.%*®

e In February 2014, a 51-year-old PLHIV was charged with exposing another to HIV after spitting
in the face of a police officer during an arrest.®’

e InJuly 2013, a 29-year-old PLHIV was charged with knowingly exposing a minor to HIV after
having sexual relations with a 15-year-old girl.2*® The man had been released from prison three
months earlier, where he had served a three-year sentence for similar charges.®*

Exposing prisoners, prison guards, or prison visitors to bodily fluids is

prohibited. 8%°

Attempting to cause or knowingly causing a corrections employee, visitor to a correctional facility, or
another inmate or offender to come into contact with blood, seminal fluid, urine, feces, or saliva is a
misdemeanor punishable by imprisonment for up to one year and/or a fine up to $1,000.8* However, if
the person violating the section knows they have HIV, hepatitis B, or hepatitis C, the same act becomes
a felony, punishable by up to ten years in prison and/or a $10,000 fine.??? Again, neither the intent to
transmit, nor actual transmission, is required. Of the enumerated bodily fluids, the Centers for Disease
Control (CDC) identifies only blood and seminal fluid as capable of transmitting HIV, hepatitis B, and
hepatitis C, and only through sexual or intravenous contact.®?

Under the terms of this statute, “offenders” include anyone in the custody of the department of
corrections and “prisoners” include anyone confined in a city or county jail.®** “Corrections employees”
include any employee of an agency or department responsible for operating a jail, prison, or
correctional facility, or anyone working in these facilities.®*

Furthermore, because merely attempting to expose others to bodily substances is punishable, it is not a
defense that these substances did not actually come into contact with another person or that HIV,
hepatitis B, or hepatitis C transmission was impossible under the circumstances.

815 \Mississippi man charged for knowingly exposing woman to HIV, WDAM.cowm, Jan. 20 2015, available at

http://www.wdam.com/story/27896131/mississippi-man-charged-for-knowingly-exposing-woman-to-hiv.
816
Id.

87 Gulfport man charged with exposing officer to HIV, WLOX.com, Feb. 6, 2014, available at

http://www.wlox.com/story/24656007/qulfport-man-charged-with-exposing-officer-to-hiv.

818 JB Clark, Tupelo man charged with exposing HIV again, DJOURNAL.com, July 13, 2013, available at
http://djournal.com/news/tupelo-man-charged-with-exposing-hiv-again/.

819
Id.
820 Miss. CODE ANN. § 97-27-14(2) (2016).
821 Miss. CoDE ANN. § 97-27-14(2)(a), (2)(c), (4) (2016).
82 Miss. CopE ANN. § 97-27-14(2)(c), (3) (2016).

823 CTR. FOR DISEASE CONTROL & PREVENTION, HIV Transmission (Dec. 21, 2016), available at
http://www.cdc.gov/hiv/basics/transmission.html (last accessed Dec. 29, 2016); CTR. FOR DISEASE CONTROL & PREVENTION, Viral
Hepatitis — Hepatitis B Information (Aug. 4, 2016), available at http://www.cdc.gov/hepatitis/hbv/hbvfag.htm#treatment (last
accessed Dec. 29, 2016); CTR. FOR DISEase CONTROL & PREVENTION, Viral Hepatitis — Hepatitis C Information (July 21, 2016),
available at http://www.cdc.gov/hepatitis/hcv/hcvfag.htm#section2 (last accessed Dec. 29, 2016).

824 Miss. CoDE ANN. § 97-27-14(2)(b)(ii)-(iii) (2016).
825 Miss. CopE ANN. § 97-27-14(2)(b)(i) (2016).
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The State Board of Health (BOH) and State Department of Health (DOH) have broad authority to
regulate PLHIV or people with other sexually transmitted infections (STIs).

The BOH has the authority to create regulations defining communicable diseases posing a danger to
public health and monitoring or otherwise regulating those suspected of being infected with such
diseases, including exceptions to confidentiality laws of the state.?? Thus, for example, the BOH has
“full power to isolate, quarantine, or otherwise confine, intern, and treat such person afflicted with such
infectious sexually transmitted disease for such time and under such restrictions as may seem
proper.”®’ Moreover, anyone violating a BOH regulation is guilty of a misdemeanor and may be
punished by fine, imprisonment, or both.%%®

The DOH is authorized to “investigate and control the causes of epidemic, infectious and other disease
affecting the public health.”®*® Part of this authority includes the power to “establish, maintain and
enforce isolation and quarantine,” and “to exercise such physical control over property and individuals
as the department may find necessary for the protection of the public health.”®* It is a felony,
punishable by up to five years in prison and/or a $5,000 fine, for an individual afflicted with a “life-
threatening communicable disease” to willfully violate a DOH order issued under this authority.®**
However, there are some procedural safeguards in place for quarantine or isolation, such as the rights
to notice of hearing, to legal representation, and to cross-examine witnesses.?*

This public health law has been used to prosecute at least one PLHIV for failing to disclose his HIV
status to sexual partners.®*® In 1992, the Mississippi State Department of Health issued a quarantine
order against a PLHIV.%** The order stated that, due to his HIV status, the man “posed a risk of harm to
the public health.”®* The order further required the man to (1) disclose his HIV status to sexual partners
and (2) abstain from engaging in activities involving the mixture of his blood with the blood of another
(i.e., intravenous drug use).®*® The following year, the man was arrested for violating the quarantine
order after having sex without disclosing his HIV status.®*” The man was convicted and sentenced to
five years in prison.®®

825 Miss. CopE ANN. § 41-23-1(1), (9) (2016). For a complete list of STls, see 15-002-001 Miss. Code R. § 1.2.1, Appendix A
(2016).

827 Miss. CoDE ANN. § 41-23-27 (2016). "Sexually transmitted disease” is not defined. However, the Code of Mississippi Rules
lists viral hepatitis, chancroid, HIV/AIDS, syphilis, chlamydia, and gonorrhea as reportable diseases. Miss. CobE R. § 1.1.2,
app. A (2016).

828 Id.

Miss. Cobe ANN. § 41-23-5 (2016).

830 14.; 15-002-001 Miss. CopE R. §§ 1.4.1, 1.6.1 (2016).

81 Miss. CopE ANN. § 41-23-2 (2016).

832 15-002-001 Miss. Cobe R. § 1.19.2 (2016).

833 Carter v. State, 803 So. 2d 1191 (Miss. Ct. App. 1999).

8% 1d. at 1192-93.

835 |d. at 1193.
836 |d.

829

837
Id.
838
Id.
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The only impetus for the man’s quarantine order was the positive test for HIV.#*° Under the terms of the
order, using protection during sexual intercourse was not a defense.?*

Important note: While we have made an effort to ensure that this information is current, the law is always
changing and we cannot guarantee the accuracy of the information provided. This information may or may not be
applicable to your specific situation and, as such, should not be used as a substitute for legal advice.

839 1d. at 1192-93; See 15-002-001 Miss. CopE R. § 1.17.15(1) (2016).

840 carter, 803 So. 2d at 1192-93.
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Mississippi Code

Note: Provisions imposing punitive restrictions or listing criminal sentences are denoted with ** and are generally
listed first. Thereafter, provisions within a particular title are listed numerically.

TITLE 97, CRIMES

MisSS. CODE ANN. 8§ 97-27-14 (2016) **

Contagious diseases; causing exposure to human immunodeficiency virus (HIV), hepatitis B or hepatitis
C; crime of endangerment by bodily substance; violations and penalties

(1) It shall be unlawful for any person to knowingly expose another person to human immunodeficiency
virus (HIV), hepatitis B or hepatitis C. Prior knowledge and willing consent to the exposure is a defense
to a charge brought under this paragraph. A violation of this subsection shall be a felony.

(2)

(a) A person commits the crime of endangerment by bodily substance if the person attempts to
cause or knowingly causes a corrections employee, a visitor to a correctional facility or another
prisoner or offender to come into contact with blood, seminal fluid, urine, feces or saliva.

(b) As used in this subsection, the following definitions shall apply unless the context clearly
requires otherwise:

(i) “Corrections employee” means a person who is an employee or contracted employee
of a subcontractor of a department or agency responsible for operating a jail, prison,
correctional facility or a person who is assigned to work in a jail, prison or correctional
facility.

(i) “Offender” means a person who is in the custody of the Department of Corrections.
(iii) “Prisoner” means a person confined in a county or city jail.

(c) A violation of this subsection is a misdemeanor unless the person violating this section
knows that he is infected with human immunodeficiency virus (HIV), hepatitis B or hepatitis C, in
which case it is a felony.

(3) Any person convicted of a felony violation of this section shall be imprisoned for not less than three
(3) years nor more than ten (10) years and a fine of not more than Ten Thousand Dollars ($10,000.00),
or both.

(4) Any person guilty of a misdemeanor violation of this section shall be punished by imprisonment in
the county jail for up to one (1) year and may be fined One Thousand Dollars ($1,000.00), or both.

(5) The provisions of this section shall be in addition to any other provisions of law for which the actions
described in this section may be prosecuted.
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TITLE 41, PUBLIC HEALTH

Miss. CODE ANN. § 41-23-1 (2016)

Rules and regulations; physicians, health-care facilities, and correctional facilities to report cases of
communicable and other dangerous diseases; penalties

(1) The State Board of Health shall adopt rules and regulations (a) defining and classifying
communicable diseases and other diseases that are a danger to health based upon the characteristics
of the disease; and (b) establishing reporting, monitoring and preventive procedures for those diseases.

(9) Notwithstanding any law of this state to the contrary, the State Board of Health is authorized to
establish the rules by which exceptions may be made to the confidentiality provisions of the laws of this
state for the notification of third parties of an individual's infection with any Class 1 or Class 2 disease,
as designated by the State Board of Health, when exposure is indicated or there exists a threat to the
public health and welfare. All notifications authorized by this section shall be within the rules
established according to this subsection. All persons who receive notification of the infectious condition
of an individual under this subsection and the rules established under this subsection shall hold such
information in the strictest of confidence and privilege, shall not reveal the information to others, and
shall take only those actions necessary to protect the health of the infected person or other persons
where there is a foreseeable, real or probable risk of transmission of the disease.

Miss. CODE ANN. § 41-23-2 (2016) **

Penalties for violating health department orders with respect to life-threatening communicable diseases

Any person who shall knowingly and willfully violate the lawful order of the county, district or state
health officer where that person is afflicted with a life-threatening communicable disease or the
causative agent thereof shall be guilty of a felony and, upon conviction, shall be punished by a fine not
exceeding Five Thousand Dollars ($ 5,000.00) or by imprisonment in the penitentiary for not more than
five (5) years, or by both.

MisSs. CODE ANN. 8 41-23-5 (2016)

Authority of State Department of Health to investigate diseases; authority to temporarily detain
individuals for disease control purposes under certain circumstances.

The State Department of Health shall have the authority to investigate and control the causes of
epidemic, infectious and other disease affecting the public health, including the authority to establish,
maintain and enforce isolation and quarantine, and in pursuance thereof, to exercise such physical
control over property and individuals as the department may find necessary for the protection of the
public health. The State Department of Health is further authorized and empowered to require the
temporary detainment of individuals for disease control purposes based upon violation of any order of
the State Health Officer. For the purpose of enforcing such orders of the State Health Officer, persons
employed by the department as investigators shall have general arrest powers. All law enforcement
officers are authorized and directed to assist in the enforcement of such orders of the State Health
Officer.
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MiSS. CODE ANN. 8§ 41-23-27 (2016) **

Powers of State Board of Health as to persons afflicted with infectious sexually transmitted disease

The State Board of Health shall have full power to isolate, quarantine or otherwise confine, intern, and
treat such person afflicted with such infectious sexually transmitted disease for such time and under
such restrictions as may seem proper. Said board shall have full power to pass all such rules and
regulations as to the isolation, quarantine, confinement, internment and treatment as may be needful.

Any person knowingly violating any rule or regulation promulgated by the state board of health, under
the authority of this section, shall be deemed guilty of a misdemeanor and upon conviction shall be
punished by fine or imprisonment or both.

MiSS. CODE ANN. § 41-23-29 (2016) **

Inspection and examination of person suspected of being afflicted with infectious sexually transmitted
disease

Any person suspected of being afflicted with any such infectious sexually transmitted disease shall be
subject to physical examination and inspection by any representative of the state board of health. For
failure or refusal to allow such inspection or examination, such person may be punished as for a
misdemeanor.

Code of Mississippi Rules

AGENCY 15, DEPARTMENT OF HEALTH

15-002-001 Miss. CoDE R. 8 1.4.1 (2016)

Duties of Local Health Officer

The director of the local health department, as the local health officer, shall be responsible for the
control of communicable diseases and other conditions within his or her jurisdiction considered
prejudicial to the public health. It shall be his or her duty to collect and make reports as required to the
Mississippi State Department of Health, to provide consultation services to physicians regarding
communicable diseases, to advise and consult with all others in matters relating to public health, and to
investigate reports of known or suspected communicable diseases or of conditions which might be
prejudicial to the public health. It shall be his or her duty to determine in individual cases or groups of
cases whether to impose restrictions on the activities of patients or contacts of persons with a
communicable disease and to fix the period of isolation for such diseases. For all the diseases listed in
Appendix A, Class 1A and Class 1B, the local health officer shall, on first knowledge or suspicion,
conduct an investigation into all the circumstances and prescribe such reasonable methods of control
as may be calculated to minimize the danger of further dissemination of the disease process. The
measures proposed in the most current edition of the Control of Communicable Diseases Manual,
published by the American Public Health Association shall be considered as supplementary. In all
matters where there is disagreement as to diagnosis, isolation or in any other situation where the
responsibility rests with the health officer, the opinion of the health officer shall prevail. In the discharge
of his or her duties, the health officer or designee shall not be denied the right of entry to any premises
nor shall he or she be denied pertinent patient health information and patient identifiers.
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15-002-001 Miss. CobER. § 1.6.1 (2016)

Suspects or Contacts of Communicable Diseases Required to Submit to Examination

The local health officer is authorized to examine, treat, and/or isolate at his or her discretion or under
the direction of the State Health Officer any person who, on credible information, is suspected of
suffering from any communicable disease, or who is a contact with a known case of such disease or
may be a carrier or have the disease in the incubation or prodromal phase. Said suspect or contact
shall be notified in writing to report to a reasonable place at a reasonable time for such examination.
Should the suspect or contact refuse to submit to examination satisfactory to the health officer, said
suspect or contact shall be prosecuted at law to compel compliance and/or be isolated in a manner
prescribed by the health officer until the danger of transmitting the disease in question has passed. In
the event that the aforementioned suspect or contact is a minor, the parent or guardian shall be
apprised of the facts and requested to deliver said minor for examination. In the event of refusal, the
health officer shall maintain action at law to compel compliance of the parent or guardian and/or impose
isolation as necessary.

15-002-001 Miss. CobER. §1.17.15 (2016)

Sexually Transmitted Diseases — General

(1) Any person known or suspected of having syphilis, gonorrhea, Chlamydia, chancroid, human
immunodeficiency virus (HIV) or other sexually transmissible disease (STD) or suspected of having
been exposed to syphilis, gonorrhea, Chlamydia, chancroid, HIV or other STD shall submit to
examination as provided in Section 105. Any person who, after due notification, fails or refuses to report
for examination at the time and place designated by the health officer shall be subject to prosecution
and the local health officer or the Mississippi State Department of Health or its representative may
make an affidavit of such fact and cause the issuance of a warrant returnable before any court of
competent jurisdiction. All records and reports herein required shall be kept in secret files and disclosed
only as required before the court (Section 41-23-29, Mississippi Code of 1972 as amended.).

(2) It shall be the duty of the local health officer or his or her representative to conduct effective
epidemiological actions including initial and follow up interviews, rapid contact and suspect referral to
medical examination, satisfactory determination of the source of patient infection and all subsequent
infections, and appropriate administration of prophylactic treatment to all at risk critical period contacts.

15-002-001 Miss. CobE R. 8 1.19.2 (2016)

Administrative Rules and Procedures

(1) Assertion of Administrative Appeal Rights. In the case of the Department's enforcement of any of
the measures described in these Regulations, if the matter is disputed by the affected party or parties
and the Department and the party have been unable to resolve the dispute, the affected party or parties
shall petition the Department to appear at an administrative hearing before a hearing officer appointed
by the State Health Officer.

(2) Content and Form of Petition. The petition must be in writing and be submitted to the Department
within 15 business days of the date upon which the petitioner received notice of the imposition of the
enforcement measures. The petitioner must state in the petition the reasons for the appeal, and the
petition must describe any facts which may be in dispute and must identify any grievances which are
deemed by the petitioner to be genuine and substantial.
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(3) Opportunity to Remedy Grievances. If the Department is unable to resolve the disputed facts and
remedy the petitioner's grievances within 5 business days of the Department's receipt of the petition,
the unresolved matters shall be reviewable by the hearing officer at an administrative hearing
conducted in accordance with these Regulations. No unresolved matters shall be reviewable in the
event that the Department shall terminate its enforcement action prior to the commencement of the
hearing.

(a) General Principles for Administrative Reviews With respect to matters brought before the
Department or the State Board of Health for administrative review, whether or not such review is
initiated by the Department, a notice of the proceeding shall be prepared by the Department and
the petitioner or the affected party or parties shall be afforded an opportunity to appear at such
proceeding in accordance with the Regulations set forth in this Part Three. Any party who shall
participate in the administrative proceeding shall be entitled to:

(i) Timely scheduling of the hearing if appealed by the petitioner in accordance with
Section 201, but in any event no more than 15 business days after the date of the
Department's receipt of the petition;

(i) Representation by legal counsel, chosen in the discretion of such party and at such
party's sole cost and expense;

(iif) Submission of testimony and documentary evidence, and presentation of argument
and rebuttal with respect to the issues;

(iv) Conduct examination and cross-examination of witnesses to elicit a full and fair
disclosure of the facts; and

(v) Demand a timely completion of the proceedings.

(b) Notice of Hearing. Notice of Hearing shall be served upon a petitioner or any other affected
party in the same manner as authorized for the service of a Health Officer's Order or in such
other manner as may be deemed reasonable and prudent by the hearing officer in order to
properly notify the petitioner that a hearing has been scheduled.

(c) Date of Hearing. Unless otherwise provided by law, the notice of hearing must be given at
least ten (10) days prior to the hearing date unless this notice period is waived by the affected
parties in the interest of expediting the administrative review. Unless otherwise provided by law,
proof of receipt of notice shall not be a required condition for the conduct of the hearing.

(d) Assignment of Hearing Officer. Within ten (10) days of the date on which the Department
shall give Notice of Hearing, the State Health Officer or his authorized designee shall appoint
the hearing officer assigned to hear the matter, and notice of such appointment shall be
provided to all parties.

(e) Conduct of Hearings. The hearing officer shall preside at the hearing, and shall rule on all
guestions of applicable procedure and submission of evidence in accordance with the policies
and procedures approved by the hearing officer. The hearing officer may issue an order using
particular provisions of the Mississippi Rules of Civil Procedure and related local rules for
guidance; however, formal adherence to said Rules shall not be mandated. The hearing officer
may waive the application of any of these rules to further administrative convenience,
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expedition, and economy if the waiver does not conflict with law, and the waiver does not cause
undue prejudice to any party.

(f) Rules of Evidence. The Mississippi Rules of Evidence shall be used as a general guide for the
presentation of evidence. However, any evidence which reasonably appears to be relevant and
probative to the issues may be allowed in the discretion of the hearing officer, notwithstanding its
inadmissibility under said Rules, unless the evidence offered is clearly of a privileged nature.

(g) Authority of Hearing Officer. The hearing officer shall have authority to do all things conformable to
law that may be necessary to enable the officer effectively to discharge the duties of office, including,
but not limited to, the authority to make final findings of fact and a written recommendation to the
Department as to which enforcement actions or other restrictions, if any, should apply to the party or
parties.

(h) Discovery. Discovery shall be limited to non-privileged documents. Depositions and requests
for admissions may be directed, issued, and taken on order of the Department for good cause
shown. These orders or authorizations may be challenged or enforced in the same manner as
subpoenas. All requests for discovery must be timely and in writing. All disputes regarding the
privileged nature of a document shall be resolved by the designated hearing officer prior to the
commencement of the hearing.

(i) Public Access. Unless otherwise provided by law, all hearings are open to the public.

() Failure of Party to Appear for Hearing. If a party fails to appear at a hearing, the hearing
officer may proceed with the presentation of the evidence of the appearing party, or vacate the
hearing and return the matter to the Department for any further action.

(k) Proof

(a) Standard of proof. Unless otherwise provided by law, the standard of proof is a
preponderance of the evidence.

(b) Burden of Proof. Unless otherwise provided by law:
(i) The party asserting a claim, right, or entittlement has the burden of proof;

(ii) A party asserting an affirmative defense has the burden of establishing the
affirmative defense; and

(iii) The proponent of a motion shall establish the grounds to support the motion

() Ex Parte Communications. A party shall not communicate, either directly or indirectly, with
the hearing officer about any substantive issue in a pending matter unless:

(m) All parties are present;

(n) It is during a scheduled proceeding, where an absent party fails to appear after proper
notice; or

(o) It is by written motion with copies to all parties.

(4) Conflict Issues. All allegations of conflict or bias on the part of the appointed hearing officer must be
filed at least three (3) business days prior to the hearing date. The State Health Officer who appointed
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the hearing officer shall then consider the assertion of conflict or bias, and shall issue a written opinion
prior to the commencement of the hearing.

(5) Hearing Record. A stenographic record of the hearing shall be made by a reporter chosen by the
hearing officer. No transcript or other record of the proceeding shall be required to be maintained by the
Department unless (i) required by statute or other rule, (ii) ordered by the hearing officer, or (iii) agreed
in writing by all of the parties.

(6) Remedies for Non-compliance with Rules. If a respondent shall fail to fully comply with the
requirements of the hearing officer's policies and procedures or other rulings, the hearing officer shall
be authorized to impose fines in an amount not to exceed $ 500 per occurrence and such other
remedies as may be deemed appropriate by the hearing officer for the effective administration of those
duties and responsibilities assigned to such officer.

(7) Appeals. Any person adversely affected by a decision of the Department shall have a right to appeal
the decision through an appropriate and timely court action against the Department and/or its agents,
consistent with applicable laws and jurisdictional requirements. Unless applicable law provides a longer
period of time in which to assert any appeal, no appeal of a decision of the Department shall be taken
unless it is filed with a court having jurisdiction within thirty (30) days of the date of the Department's
decision.
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Missourl

Analysis

People living with HIV (PLHIV) must disclose their HIV status to sexual partners,

and condom use is not a defense.

Missouri’'s HIV-exposure statute makes it a felony punishable by up to fifteen years in prison, or as
many as thirty years if HIV is transmitted, for a PLHIV who knows their HIV status to recklessly expose
someone, without disclosing their status, through contact with blood, semen, or vaginal secretions
during oral, anal, or vaginal sex.?** The same penalties apply to purposeful contact of certain fluids with
mucus membranes, biting, and the sharing of needles.?*

The only affirmative defense under this statute is disclosure of HIV status to sexual partners prior to
engaging in sexual conduct.?*® Disclosure of HIV status can be difficult to prove in court, as the only
evidence available is often the word of one party against that of another.

In State v. Yonts, the Missouri Court of Appeals upheld a conviction for reckless exposure of another to
HIV despite evidence that the parties continued their ongoing sexual relationship even after the
defendant disclosed his HIV status.?** The defendant was sentenced to one-year imprisonment for
exposing his girlfriend to HIV.?* The defendant testified that he disclosed his HIV status prior to any
sexual conduct, but the complainant testified that he did not disclose his status until ten months into
their relationship.®*® According to the complainant, she continued to have unprotected sex with him after
he disclosed his HIV status because the defendant told her that the medication he was taking would
prevent HIV transmission—a possible result of achieving a low viral load.?*” The complainant’s negative
HIV test result was irrelevant to the prosecution.?#®

81 Mo. Rev. STAT. §§ 191.677; 558.011 (2016).
842
Id.

843 state v. Wilson, 256 S.W.3d 58, 64 (Mo. 2008) (stating that “[t]he statute is unambiguous that one who knows he is HIV
positive is reckless [and subject to prosecution] if he has sexual intercourse with another without making that other person

aware of his HIV status . . . the statute does not contemplate that withdrawal [prior to ejaculation] is in itself a complete
defense.”).

844 State v. Yonts, 84 S.W.3d 516, 517 (Mo. Ct. App. 2002)

845 Id.

#°1d. at 518.

847 Id.

848 Id.
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In State v. Wilson, the defendant was convicted of, among other charges, reckless exposure to HIV.?*
On appeal, the defendant argued he did not recklessly expose the complainant to HIV because he
withdrew before ejaculation.®®® The Missouri Supreme Court concluded, “[w]hile the evidence regarding
withdrawal would have been relevant to the jury’s determination of recklessness, the statute does not
contemplate that withdrawal is in itself a complete defense.”®*

Acts posing no risk of HIV transmission, such as spitting,®? are punishable by

felony penalties of five to fifteen years’ imprisonment.

Under Missouri’'s exposure statute, it is a felony to bite, or by acting purposefully in any other manner to
expose someone to the semen, vaginal secretions, or blood of a PLHIV.?*®* The CDC has concluded
that, though HIV transmission is technically possible through biting, the risk is negligible.®>* Missouri’s
statute and its application ignore these scientific findings, leading to prosecutions for behavior that
poses at most a remote possibility of transmitting HIV.

PLHIV face potential criminal penalties if they donate blood, organs, semen, or

tissue unless such donation is for medical research.
Itis a Class B felony, carrying a sentence of five to fifteen years’ imprisonment, for a PLHIV to donate
any blood, blood products, organs, sperm or tissue, unless the donation is for medical research.®®

It is a felony for a PLHIV to share needles and not disclose their HIV status.

If PLHIV do not disclose their HIV status to fellow needle sharers, it is a Class B felony punishable by
five to fifteen years in prison.®*® However, if the complainant later tests positive for HIV, the defendant
can be convicted of a Class A felony with the possibility of ten to thirty years’ imprisonment.®’

Sex workers may receive enhanced sentences for the offense of prostitution if

they know they are living with HIV.
The offense of prostitution is generally a Class B misdemeanor, punishable by six months’
imprisonment and a $500 fine.®*® However, if the defendant is a PLHIV and knows their HIV status, the

84 Wilson, 256 S.W.3d at 59.
80 1d. at 64.

81 4. (noting that the State had also provided evidence that HIV can be transmitted by sexual fluids even if the actor
withdraws prior to ejaculation).

82 1 addition to the specific HIV criminalization statute, prosecutors may charge people living with HIV with assault for spitting
at others. See, e.g., Kansas City man brags that he has HIV, Hepatitis C, spits in the eye of an officer during arrest, police say,
FOX 4 Newsroom, July 22, 2016, available at http://fox4kc.com/2016/07/22/kansas-city-man-brags-that-he-has-hiv-hepatitis-c-
spits-in-the-eye-of-an-officer-during-arrest-police-say/.

%3 Mo. Rev. STAT. § 191.677(1) (2016).

84 CTR. FOR DISEASE CONTROL & PREVENTION, HIV Risk Behaviors, Estimated Per-Act Probability of Acquiring HIV from an
Infected Source, by Exposure Act, (Dec. 4, 2015) available at http://www.cdc.gov/hiv/policies/law/risk.html (last visited Sept.
22, 2016).

85 Mo. Rev. STAT. §§ 191.677(1)(1), 558.011 (2016).

85 Mo. REv. STAT. §§ 191.677(1)(2)(b), 558.011 (2016).

%7 Mo. Rev. STAT. §§ 191.677(2), 558.011 (2016).

88 Mo. REv. STAT. §§ 567.020(2), 558.011(1)(6), 560.016(1)(2) (2016).
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offense is a Class B felony, punishable by five to fifteen years’ imprisonment.®*® The use of condoms is
expressly not a defense to this sentence enhancement.®®

Moreover, the sentence enhancement applies even for conduct posing little or no risk of HIV
transmission. The offense of prostitution applies broadly to “sexual conduct,”®®* which includes oral sex;
anal or vaginal penetration by a finger or other object; and any touching of the genitals or anus of
another person or breasts of a female person, including through clothing.®®* Of these, only oral sex
carries even a theoretical risk of HIV transmission.

It is a crime to expose prison guards, prison visitors, and other prisoners, as well
as mental health employees, visitors, or other offenders at secure department of

mental health facilities to HIV or hepatitis through bodily fluids.

In Missouri, it is a Class D felony, punishable by up to four years in prison,®® for a person in
confinement to attempt to cause or knowingly cause a correctional employee, visitor to a correctional
facility, or fellow prisoner to come into contact with their blood, semen, urine, feces, or saliva.®* A
violation of this statute becomes a Class C felony, punishable by up to seven years in prison if the
offender is a PLHIV or has hepatitis B or hepatitis C.%*®> Areas of confinement covered by this statute
include prisons, jails, sex offender treatment centers, and any other correctional facilities.?*®

A parallel statute exists for those in secure mental health facilities.?®” The offense is a Class A
misdemeanor if the substance is unidentified, punishable by up to one year of incarceration. % The
offense is otherwise a Class D felony, unless the offender knows they are infected with HIV, hepatitis B,
or hepatitis C, in which case the offense is a Class C felony, shifting the sentence from a maximum of
four years’ imprisonment to a possible seven years’ imprisonment.®*°

These “endangerment” statutes impose specific penalties for offenders living with HIV, even if they
expose or attempt to expose others to fluids that cannot transmit HIV, such as saliva.®”® Neither the
intent to transmit HIV nor actual transmission is required for prosecution. Nor is it a defense that HIV
transmission was impossible under the circumstances.

%9 Mo. Rev. STAT. §§ 567.020(2), 558.011(1)(2) (2016).
89 Mo. REv. STAT. § 567.020(2) (2016).

81 Mo. Rev. STAT. § 567.020(1) (20186).

%2 Mo. REv. STAT. § 567.010 (2016).

83 Mo. Rev. STAT. § 558.011(1)(4) (2016). Effective January 1, 2017, however, a Class D felony can be punished by a term of
imprisonment not to exceed seven years. Id.

84 Mo. REv. STAT. § 575.155.1 (2016)(stating that a “corrections employee” is a person “who is an employee . . . of a
department or agency responsible for operating a jail, prison, correctional facility, or sexual offender treatment center or a
person who is assigned to work in [such locations].”).

85 Mo. Rev. STAT. §§ 558.011, 575.155.1(3) (2016).
88 Mo. REv. STAT. § 575.155.1 (2016).
87 Mo. Rev. STAT. § 565.086 (2016).

88 1. Class A misdemeanors are punishable by a sentence of imprisonment of up to one year, as well as a fine of up to
$1,000. Mo. Rev. STAT. §8 558.011(1)(5), 560.016(1)(1) (2016).

89 Mo. Rev. STAT. § 565.086 (2016).

870 CTR. FOR DISEASE CONTROL & PREVENTION, HIV Transmission, Can | get HIV from being spit on or scratched by an HIV-
infected person?, (Sept. 6, 2016) available at http://www.cdc.gov/hiv/basics/transmission.html (last visited Jan. 3, 2017).

THE CENTER FOR HIV LAW AND POLICY HIVLAWANDPOLICY.ORG


http://www.cdc.gov/hiv/basics/transmission.html

HIV CRIMINALIZATION IN THE UNITED STATES: MISSOURI e 251
A SOURCEBOOK ON STATE AND FEDERAL HIV CRIMINAL LAW AND PRACTICE

Under these statutes, people may also face prosecution if they are injured and bleed during an
altercation and a complainant claims they were intentionally exposed to the blood. Facts surrounding
such events may be hard to determine, and this statute could impose additional sentences for inmates
with communicable diseases who accidentally expose others to their blood due to an injury. This may
be especially so if juries consider the testimony of those with stigmatized communicable diseases less
credible than testimony from complainants.

The Department of Health and Senior Services (HSS) is required to assist in the

prosecution of PLHIV for “exposure to HIV.”

The “exposure to HIV” felony offense requires that a person have prior knowledge of their HIV status.?’*
To help prosecutors establish this element of the offense, HSS must “turn over . . . records concerning
that person’s HIV-infected status, testing information, counseling received, and the identity and
available contact information for individuals with whom that person had sexual intercourse or deviate
sexual intercourse and those individuals’ test results.”®”? This is a notable departure from the ordinarily
recognized confidentiality protection that, “[a]ny information known to, and records containing any
information held or maintained by . . . the state concerning an individual’s HIV infection status or the
results of any individual’s HIV testing shall be strictly confidential and not disclosed.”®” The state can
thus more easily prosecute persons once they have received a positive HIV test result because
prosecutors can rely on the defendant’s medical records to prove they “recklessly” exposed another
person to HIV.%"

The state of Missouri exploits this fact by mandating HIV testing for defendants of various crimes, many
of which may carry little or no risk of HIV transmission.®”® In such prosecutions, defendants may also be
required to test for hepatitis B, hepatitis C, syphilis, gonorrhea, and chlamydia.?’® Moreover, PLHIV’s
subsequent infection with syphilis, gonorrhea, or chlamydia—whether the result is from a mandatory or
voluntary test —may also prompt a prosecution and be used as evidence to show that the defendant
acted recklessly in creating a risk of infecting another with HIV.%"’

Notable prosecutions for exposing persons to HIV in Missouri include:

871 Mo. Rev. STAT. § 191.677(1)(2) (2016).

872 Mo. REv. STAT. § 191.677(3) (2016).

873 Mo. Rev. STAT. § 191.656(1)(1)(c)-(d) (2016) (Exceptions to confidentiality protections include to, “(c) Peace officers, as
defined in section 590.100, the attorney general or any assistant attorneys general acting on his or her behalf, as defined in
chapter 27, and prosecuting attorneys or circuit attorneys as defined in chapter 56 and pursuant to section 191.657; (d)
Prosecuting attorneys or circuit attorneys as defined in chapter 56 to prosecute cases pursuant to section 191.677 or 567.020.

874 éee id

875 Mo. Rev. STAT. § 566.135(1) (2016). Qualifying offenses include assault; domestic assault; assault of a law enforcement
officer, corrections officer, emergency personnel, highway worker in a construction zone or work zone, utility worker, cable
worker, or probation and parole officer; endangering the welfare of a child; abuse of a child; and resisting or interfering with an

arrest.
876 |4

877 Mo. REv. STAT. § 191.677(1)(2), (3) (2016).
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¢ In March 2016, a 37-year-old PLHIV was charged with, among other offenses, aggravated
criminal sexual assault after sexually assaulting a minor over the course of three years while
infected with HIV.®"

e In May 2015 a 23-year-old PLHIV was sentenced to thirty years in prison after being found guilty
of infecting one man with HIV and endangering four others when he had sex with them without
disclosing his HIV status.®”® The man testified he advised his sexual partners of his HIV
status.®®

e InJune 2012, a 48-year-old PLHIV and his girlfriend (also living with HIV) were found guilty of
knowingly exposing another person to HIV when they engaged in sexual activities with another
couple without disclosing their HIV status.®®*

e In February 2012, a PLHIV was charged with recklessly risking the infection of another person
with HIV when he bit a police officer.?? According to the probable cause statement, the bite left
marks but did not break the skin.?®

¢ In 2007, a PLHIV was convicted as a persistent sexual offender and sentenced to ten years for
each of two counts of exposing his sexual partners to HIV.%*

¢ In 2007, a PLHIV was convicted of knowingly exposing his ex-girlfriend to HIV because he did
not disclose his HIV status.®®®

e |n 2004, a man pled guilty and was sentenced to fifteen years imprisonment’ for five counts of
the Class B felony and eight counts of the Class D felony of recklessly exposing his sexual
partners to HIV without disclosing his HIV status.®®

¢ In 2000, a PLHIV was convicted of recklessly exposing his former girlfriend to HIV and was
sentenced to five years imprisonment.®®’ His sentence was later suspended and he was placed
on five years’ probation and fined $5,000.2%

Sexually violent predator statutes have been applied to PLHIV based solely on

their HIV status.

In the Missouri Court of Appeals case, In re Coffel, HIV status was a factor in the three-year civil
confinement of a PLHIV as a sexually violent predator.?®® Missouri defines a sexually violent predator
as “any person who suffers from a mental abnormality which makes the person more likely than not to

878 Detective George Fender, Case #16-1899, The Village of Shiloh, Mar. 10, 2016, http://shilohil.org/case-16-1899/.

87% Mark Schlinkmann, Ex-college wrestler gets 30 years in HIV case in St. Charles County, ST. Louis POST-DISPATCH, Jul. 13,
2015, http://www.stltoday.com/news/local/crime-and-courts/article ¢3123243-b8d3-58c9-97df-e2c5a504902a.html. This case
is currently under review in the Missouri Court of Appeals.

80 Missouri v. Johnson, Cause No. 1311-CR05915-01 (Circuit Court of Missouri, St. Charles County 2015).

81 jennifer Mann, 2 Guilty of Risking Transmission of HIV at St. Louis Mardi Gras Party, St. Louis PosT-DispATCH, June 12,
2012, available at http://www.stltoday.com/news/local/crime-and-courts/quilty-of-risking-transmission-of-hiv-at-st-louis-
mardi/article _33d9d61d-057e-582d-b319-894164df2710.html.

882 Tyler Francke, Man Accused of Biting Officer, BRANSON TRI-LAKES NEWS, Feb. 7, 2012, available at
http://bransontrilakesnews.com/news_free/article 7015e792-51d0-11e1-b3a4-0019bb2963f4.html.

883 Id.

84 State v. Newlon, 216 S.W.3d 180, 182-83 (Mo. Ct. App. 2007).
85 State v. White, 247 S.W.3d 557, 560 (Mo. Ct. App. 2007).

836 Spicer v. State, 300 S.W.3d 249, 249 (Mo. Ct. App. 2009).

87 State v. Moss, 83 S.W.3d 604, 604 (Mo. Ct. App. 2002).

888 Id.

89 In re Coffel, 117 S.W.3d 116, 118 (Mo. Ct. App. 2003).
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engage in predatory acts of sexual violence if not confined in a secure facility and who [...] has pled
guilty or been found guilty [...] of a sexually violent offense.”®*

On a dare, Coffel, then 18 years old, placed the penises of an 11-year-old and 13-year-old boy briefly in
her mouth.®** The boys later discovered her HIV status and reported the incident to their mother.?%
Coffel pled guilty to sodomy and was sentenced to five years imprisonment. Although her pre-
sentencing report said she was not a sexual predator, her end-of-confinement evaluation determined,
due to her lack of remorse or concern about the possibility of infecting others with HIV, she was more
likely than not to re-offend and should be considered a sexually violent predator.®®® The Missouri Court
of Appeals noted that the report was prepared by an individual unqualified to diagnose or testify in the
state.®%

At trial, a multidisciplinary team as well as a psychologist determined that Coffel was not a sexual
predator.’® In particular, the psychologist noted that the end-of-confinement report was based in large
part on the erroneous assumption that Coffel’s saliva could have transmitted HIV during the acts of
sodomy.896 The trial court, despite this evidence, ordered her to be confined “until such time as her
mental abnormality has so changed that she is safe to be at large.”®*’

On appeal, the Missouri Court of Appeals found only two out of ten of the State’s withesses addressed
whether Coffel was likely to commit the crime again, and that the expert testimonies did not base their
opinions on psychological theories but rather on private, subjective, untested, unsupported analysis.?*
Based on this evidence, the court ordered Coffel's release because the state failed to meet its burden,
but only after she had already been civilly committed for three years.®*® Moreover, Coffel was reversed
because the state presented no evidence to meet its burden. Future cases might still consider a
defendant’s HIV status as part of the sexually violent predator determination so long as other evidence
is presented as well.

Subsequent cases seem to follow Coffel’s proposition that, without reliable evidence, a finding that
someone is more likely than not to reoffend cannot be made.*® However, one case from the Supreme
Court of Missouri has limited the reversal in Coffel to sexually violent predator determinations in which
the offender is a woman, seemingly because of the lack of data about recidivism for female sex
offenders.?®* Thus, Coffel highlights the extent to which a person’s HIV status can be erroneously relied
upon in determining sexually violent predator status for the purpose of civil confinement.

890 Mo. REv. STAT. § 632.480(5) (2016).

81 1d. at 117-18.

89214, at 118.
893 |d

894
Id.

895 1d. at 118-19.

8% 1d. at 120.

87 1d. at 127.

8% 1. at 127-29.

89 1d. at 129.

%0 see, e.g., In re Kapprelian, 168 S.W.3d 708, 715 (Mo. Ct. App. 2005).
%% In re Norton, 123 S.W. 3d 170, 177 (Mo. 2003).
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Important note: While we have made an effort to ensure that this information is current, the law is always
changing and we cannot guarantee the accuracy of the information provided. This information may or may not be
applicable to your specific situation and, as such, should not be used as a substitute for legal advice.
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Missouri Revised Statutes

Note: Provisions imposing punitive restrictions or listing criminal sentences are denoted with ** and are generally
listed first. Thereafter, provisions within a particular title are listed numerically.

TITLE 12, PUBLIC HEALTH AND WELFARE

MoO. REV. STAT. 8 191.677 (2016) **

Prohibited acts, criminal penalties

1. It shall be unlawful for any individual knowingly infected with HIV to:

(1) Be or attempt to be a blood, blood products, organ, sperm or tissue donor except as deemed
necessary for medical research;

(2) Act in a reckless manner by exposing another person to HIV without the knowledge and
consent of that person to be exposed to HIV, in one of the following manners:

(a) Through contact with blood, semen or vaginal secretions in the course of oral, anal or
vaginal sexual intercourse; or

(b) By the sharing of needles; or

(c) By biting another person or purposely acting in any other manner which causes the
HIV-infected person’s semen, vaginal secretions, or blood to come into contact with the
mucous membranes or nonintact skin of another person.

Evidence that a person has acted recklessly in creating a risk of infecting another individual with
HIV shall include, but is not limited to, the following:

a. The HIV-infected person knew of such infection before engaging in sexual activity with
another person, sharing needles with another person, biting another person, or
purposely causing his or her semen, vaginal secretions, or blood to come into contact
with the mucous membranes or nonintact skin of another person, and such other person
is unaware of the HIV-infected person's condition or does not consent to contact with
blood, semen or vaginal fluid in the course of such activities;

b. The HIV-infected person has subsequently been infected with and tested positive to
primary and secondary syphilis, or gonorrhea, or chlamydia; or

c. Another person provides evidence of sexual contact with the HIV-infected person after
a diagnosis of an HIV status.

2. Violation of the provisions of subdivision (1) or (2) of subsection 1 of this section is a class B felony
unless the victim contracts HIV from the contact in which case it is a class A felony.

3. The department of health and senior services or local law enforcement agency, victim or others may
file a complaint with the prosecuting attorney or circuit attorney of a court of competent jurisdiction
alleging that a person has violated a provision of subsection 1 of this section. The department of health
and senior services shall assist the prosecutor or circuit attorney in preparing such case, and upon
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request, turn over to peace officers, police officers, the prosecuting attorney or circuit attorney, or the
attorney general records concerning that person’s HIV-infected status, testing information, counseling
received, and the identity and available contact information for individuals with whom that person had
sexual intercourse or deviate sexual intercourse and those individuals’ test results.

4. The use of condoms is not a defense to a violation of paragraph (a) of subdivision (2) of subsection 1
of this section.

Mo. REV. STAT. § 192.320 (2016) **

Violation of law or quarantine — penalty

Any person or persons violating any of the provisions of sections

192.010, 192.020 to 192.490, 192.600 to 192.620 or who shall leave any pesthouse, or isolation
hospital, or quarantined house or place without the consent of the health officer having jurisdiction, or
who evades or breaks quarantine or knowingly conceals a case of contagious, infectious, or
communicable disease, or who removes, destroys, obstructs from view, or tears down any quarantine
card, cloth or notice posted by the attending physician or by the health officer, or by direction of a
proper health officer, shall be deemed guilty of a class A misdemeanor.

TITLE 38, CRIMES AND PUNISHMENT,; PEACE OFFICERS AND PUBLIC DEFENDERS

MoO. REV. STAT. 8 567.020 (2017) **

Prostitution

1. A person commits the crime of prostitution if he or she engages in or offers or agrees to engage in
sexual conduct with another person in return for something of value to be received by any person.

2. The offense of prostitution is a class B misdemeanor unless the person knew prior to performing the
act of prostitution that he or she was infected with HIV in which case prostitution is a class B felony.
The use of condoms is not a defense to this offense.

3. As used in this section, “HIV” means the human immunodeficiency virus that causes acquired
immunodeficiency syndrome.

4. The judge may order a drug and alcohol abuse treatment program for any person found guilty of
prostitution, either after trial or upon a plea of guilty, before sentencing. For the class B misdemeanor
offense, upon the successful completion of such program by the defendant, the court may at its
discretion allow the defendant to withdraw the plea of guilty or reverse the verdict and enter a judgment
of not guilty. For the class B felony offense, the court shall not allow the defendant to withdraw the plea
of guilty or reverse the verdict and enter a judgment of not guilty. The judge, however, has discretion to
take into consideration successful completion of a drug or alcohol treatment program in determining the
defendant's sentence.

THE CENTER FOR HIV LAW AND POLICY HIVLAWANDPOLICY.ORG



HIV CRIMINALIZATION IN THE UNITED STATES: MISSOURI e 257
A SOURCEBOOK ON STATE AND FEDERAL HIV CRIMINAL LAW AND PRACTICE

Mo. REV. STAT. § 575.155.1 (2017) **

Crime of endangering a corrections employee—definitions—penalty

1. An offender or prisoner commits the crime of endangering a corrections employee, a visitor to a
correctional facility, or another offender or prisoner if he or she attempts to cause or knowingly causes
such person to come into contact with blood, seminal fluid, urine, feces, or saliva.

2. For the purposes of this section, the following terms mean:

(1) “Corrections employee”, a person who is an employee, or contracted employee of a
subcontractor, of a department or agency responsible for operating a jail, prison, correctional
facility, or sexual offender treatment center or a person who is assigned to work in a jail, prison,
correctional facility, or sexual offender treatment center;

(2) “Offender”, a person in the custody of the department of corrections;
(3) “Prisoner”, a person confined in a county or city jail.

3. Endangering a corrections employee, a visitor to a correctional facility, or another offender or
prisoner is a class D felony unless the substance is unidentified in which case it is a class A
misdemeanor. If an offender or prisoner is knowingly infected with the human immunodeficiency virus
(HIV), hepatitis B or hepatitis C and exposes another person HIV or hepatitis B or hepatitis C by
committing the crime of endangering a corrections employee, a visitor to a correctional facility, or
another offender or prisoner, it is a class C felony.

Mo. REV. STAT. 8 565.086 (2016) **

Endangering a mental health employee, visitor, or another offender, definitions, penalty

1. An offender commits the crime of endangering a department of mental health employee, a visitor or
other person at a secure facility, or another offender if he or she attempts to cause or knowingly causes
such individual to come into contact with blood, seminal fluid, urine, feces, or saliva.

3. Endangering a department of mental health employee, a visitor or other person at a secure facility, or
another offender is a class D felony unless the substance is unidentified, in which case it is a class A
misdemeanor. If an offender is knowingly infected with the human immunodeficiency virus (HIV),
hepatitis B, or hepatitis C and exposes another individual to HIV or hepatitis B or hepatitis C by
committing the crime of endangering a department of mental health employee, a visitor or other person
at a mental health facility, or another offender, it is a class C felony.

MoO. REV. STAT. 8 567.010 (2017)

Chapter definitions

As used in this chapter, the following terms mean:

(1) “Deviate sexual intercourse”, any sexual act involving the genitals of one person and the mouth,
hand, tongue, or anus of another person; or any act involving the penetration, however slight, of the
penis, the female genitalia, or the anus by a finger, instrument, or object done for the purpose of
arousing or gratifying the sexual desire of any person or for the purpose of terrorizing the victim;

(4) "Sexual conduct”, sexual intercourse, deviate sexual intercourse, or sexual contact;
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(5) "Sexual intercourse", any penetration, however slight, of the female genitalia by the penis;

(6) "Sexual contact", any touching of another person with the genitals or any touching of the genitals or
anus of another person or the breast of a female person, or such touching through the clothing, for the
purpose of arousing or gratifying sexual desire of any person or for the purpose of terrorizing the victim.

Mo. REV. STAT. 8§ 566.135 (2016)

Defendant may be tested for various sexually transmitted diseases, when

1. Pursuant to a motion filed by the prosecuting attorney or circuit attorney with notice given to the
defense attorney and for good cause shown, in any criminal case in which a defendant has been
charged by the prosecuting attorney's office or circuit attorney's office with any offense under chapter
566 or section 565.050, assault in the first degree; section 565.052 or 565.060, assault in the second
degree; section 565.054 or 565.070, assault in the third degree; section 565.056, assault in the fourth
degree; section 565.072, domestic assault in the first degree; section 565.073, domestic assault in the
second degree; section 565.074, domestic assault in the third degree; section 565.075, assault while
on school property; section 565.076, domestic assault in the fourth degree; section 565.081, 565.082,
or 565.083, assault of a law enforcement officer, corrections officer, emergency personnel, highway
worker in a construction zone or work zone, utility worker, cable worker, or probation and parole officer
in the first, second, or third degree; section 567.020, prostitution; section 568.045, endangering the
welfare of a child in the first degree; section 568.050, endangering the welfare of a child in the second
degree; section 568.060, abuse of a child; section 575.150, resisting or interfering with an arrest; or
paragraph (a), (b), or (c), of subdivision (2) of subsection 1 of section 191.677, recklessly exposing a
person to HIV, the court may order that the defendant be conveyed to a state-, city-, or county-operated
HIV clinic for testing for HIV, hepatitis B, hepatitis C, syphilis, gonorrhea, and chlamydia. The results of
such tests shall be released to the victim and his or her parent or legal guardian if the victim is a minor.
The results of such tests shall also be released to the prosecuting attorney or circuit attorney and the
defendant's attorney. The state's motion to obtain said testing, the court's order of the same, and the
test results shall be sealed in the court file.

Mo. REV. STAT. 8 558.011 (2016) **

Sentence of imprisonment, terms—conditional release

1. The authorized terms of imprisonment, including both prison and conditional release terms, are:

(1) For a class A felony, a term of years not less than ten years and not to exceed thirty years,
or life imprisonment;

(2) For a class B felony, a term of years not less than five years and not to exceed fifteen years;
(3) For a class C felony, a term of years not to exceed seven years;

(4) For a class D felony, a term of years not to exceed four years;

(5) For a class A misdemeanor, a term not to exceed one year;

(6) For a class B misdemeanor, a term not to exceed six months;
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MoO. REV. STAT. 8§ 560.011 (2016) **

Fines for felonies

1. A person who has been convicted of a class C or D felony may be sentenced
(1) To pay a fine which does not exceed five thousand dollars; or

(2) If the offender has gained money or property through the commission of the crime, to pay an
amount, fixed by the court, not exceeding double the amount of the offender's gain from the
commission of the crime. An individual offender may be fined not more than twenty thousand
dollars under this provision.

MoO. REV. STAT. 8§ 560.016 (2016) **

Fines for misdemeanors and infractions

1. Except as otherwise provided for an offense outside this code, a person who has been convicted of a
misdemeanor or infraction may be sentenced to pay a fine which does not exceed:

(1) for a class A misdemeanor, one thousand dollars;

(2) for a class B misdemeanor, five hundred dollars;
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Montana

Analysis

Exposing another to a sexually transmitted infection (STIs) is punishable via a

communicable disease control statute and a general criminal law.

It is a misdemeanor, punishable by up to six months’ imprisonment and a $500 fine, for a person with
an STI to “knowingly” expose another to that disease.® HIV, syphilis, gonorrhea, chancroid, chlamydia
genital infections, lymphogranuloma venereum, and granuloma inguinale are considered STIs for the
purposes of this exposure law.?®® Moreover, STls are considered by law to be “contagious, infectious,
communicable, and dangerous to public health.” At the time of publication the authors are not aware of
any recorded prosecution of HIV exposure under this statute.*

However, there has been at least one prosecution of HIV exposure under general criminal laws in
Montana. In November 2012, a 52-year-old HIV man living with HIV was charged with criminal
endangerment for allegedly not disclosing his HIV status to a partner with whom he had a three-year
sexual relationship.®® The partner later tested positive for HIV.%®® A person may be charged with
criminal endangerment if they create a substantial risk of death or serious bodily injury to another
person, and, if convicted, may be imprisoned for no more than ten years and fined no more than
$50,000.%"

All persons confined or imprisoned in Montana are subject to examination for STDs and, if infected,
must submit to treatment.%%

%2 MoNT. CoDE ANN. §8§ 50-18-112, 50-18-113, 46-18-212 (2015).

993 MoNT. CoDE ANN. § 50-18-101 (2015).
904
Id.

905 Greg Tuttle, Joliet man charged with felony for HIV infection, BILLINGS GAZETTE, Nov. 2, 2012, available at

http://billingsgazette.com/news/state-and-regional/montana/joliet-man-charged-with-felony-for-hiv-infection/article _ddfd0ad4-
b336-5e56-9b94-b9f904a80152.html; Greg Tuttle, Joliet man denies felony charge for HIV infection, BILLINGS GAZETTE, Dec. 5,
2012, available at http://billingsgazette.com/news/local/crime-and-courts/man-denies-felony-charge-for-hiv

infection/article _3d9d1455-a205-5501-b85c-ce31036a7e94.html.
906
Id.

97 MoNT. CODE ANN. § 45-5-207 (2015).
%8 MoNT. CoDE ANN. § 50-18-108 (2015).
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The Department of Public Health and Human Services (the department) may play

arole in prosecutions under the state exposure law.

Although confidentiality of medical records is generally protected,’® health care providers may
nevertheless disclose a person’s medical information without their consent to federal, state, or local
public health or law enforcement authorities;**° or pursuant to a compulsory process as part of a
person’s civil commitment proceeding, upon a court’s determination that a compelling state interest

outweighs the person’s privacy interest, or pursuant to an investigative subpoena.”**

Moreover, the department may require persons to undergo testing for STls if it “reasonably suspects”
they are infected with same.®*? The department may require those persons for whom a test is positive
to undergo treatment, or otherwise be subject to quarantine or isolation.®*® Those who do not comply
with quarantine measures are subject to a $100 fine.”** Only the state or local health officer may
terminate the quarantine or isolation, and examinations may be made repeatedly “as deemed advisable
or desirable.”*

At the time of publication, no recent cases have been identified to clarify what amounts to “reasonable
suspicion” sufficient to mandate testing, treatment, or quarantine or isolation. However, the Supreme
Court of Montana explained in In re Caselli that, “[t]he detention of persons affected with or suspected
of contagious disease in quarantine presents one of the cases where the police power is literally the
law of self-defense—a paramount necessity,”** and that by requiring a judicial hearing prior to effecting
quarantine, “this law of self defense—necessity—would be rendered entirely inoperative.”*” Moreover,
regarding federal and state constitutional protections, the Court reasoned it could not, “conclude that
the makers of the two Constitutions ever contemplated a situation where a state would be rendered
powerless to protect itself by prompt and speedy action from the spread of a contagion which by
neglect might reach to and affect any considerable number of people in a community.”*® This case,
involving a sex worker who tested positive for gonorrhea, is still good law, and gonorrhea, like other
STIs, is still statutorily considered “contagious, infectious, communicable, and dangerous to public
health.”*

Important note: While we have made an effort to ensure that this information is current, the law is always
changing and we cannot guarantee the accuracy of the information provided. This information may or may not be
applicable to your specific situation and, as such, should not be used as a substitute for legal advice.

%9 MoNT. CoDE ANN. § 50-16-525 (2015).

919 MoNT. CoDE ANN. § 50-16-530(2), (3) (2015).

ML MoNT. CODE ANN. § 50-16-535(1)(f), (j), (k) (2015). See also § 46-4-301(3) (2015) (explaining that the “compelling state
interest” required for issuance of a subpoena merely requires a prosecutor to “state facts and circumstances sufficient to
support probable cause to believe that an offense has been committed and the information relative to the commission of that
offense is in the possession of the person or institution to whom the subpoena is directed.”).

92 MoNT. CODE ANN. § 50-18-107(1)(a) (2015).

913 MonT. CODE ANN. §8 50-18-107(1)(b), (c), 50-1-204 (2015).
94 MoNT. CODE ANN. § 50-1-204 (2015).

%1% MoNT. CODE ANN. § 50-18-107(2) (2015).

% 1n re Caselli, 204 P. 364, 364-65 (Mont. 1922).
917
Id.

918
Id.

%% MoNT. CoDE ANN. § 50-18-101 (2015).
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Montana Code

Note: Provisions imposing punitive restrictions or listing criminal sentences are denoted with ** and are generally
listed first. Thereafter, provisions within a particular title are listed numerically.

TITLE 50. HEALTH AND SAFETY

MONT. CODE. ANN. 8 50-18-112 (2015) **

Infected person not to expose another to sexually transmitted disease

A person infected with a sexually transmitted disease may not knowingly expose another person to
infection.

MONT. CODE. ANN. 8 50-18-113 (2015) **

Violation a misdemeanor

A person who violates provisions of this chapter or rules adopted by the department of public health
and human services concerning a sexually transmitted disease or who fails or refuses to obey any
lawful order issued by a state or local health officer is guilty of a misdemeanor.

MONT. CODE. ANN. § 50-18-101 (2015)

Sexually transmitted diseases defined

Human immunodeficiency virus (HIV), syphilis, gonorrhea, chancroid, chlamydia genital infections,
lymphogranuloma venereum, and granuloma inguinale are sexually transmitted diseases. Sexually
transmitted diseases are contagious, infectious, communicable, and dangerous to public health.

MONT. CODE ANN. 8 50-18-109 (2015)

Permissible release of information concerning infected persons.

(1) Information concerning persons infected or reasonably suspected to be infected with a sexually
transmitted disease may be released only:

(a) to personnel of the department of public health and human services;
(b) to a physician who has written consent of the person whose record is requested,;
(c) to a local health officer; or

(d) by the department of public health and human services or a local health officer or board
under the circumstances allowed by Title 50, chapter 16, part 6.

TITLE 46. CRIMINAL PROCEDURE

MONT. CODE ANN. 8 46-18-212 (2016) **

When no penalty is specified.

The court, in imposing sentence upon an offender convicted of an offense for which no penalty is
otherwise provided or if the offense is desighated a misdemeanor and no penalty is otherwise provided,
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may sentence the offender to a term of imprisonment not to exceed 6 months in the county jail or a fine
not to exceed $500, or both.

TITLE 50. HEALTH AND SAFETY

MONT. CODE ANN. 8 50-16-525 (2015)

Disclosure by health care provider.

(1) Except as authorized in 50-16-529, 50-16-530, and 50-19-402 or as otherwise specifically provided
by law or the Montana Rules of Civil Procedure, a health care provider, an individual who assists a
health care provider in the delivery of health care, or an agent or employee of a health care provider
may not disclose health care information about a patient to any other person without the patient's
written authorization. A disclosure made under a patient's written authorization must conform to the
authorization.

MONT. CODE ANN. § 50-16-530 (2015)

Disclosure without patient’s authorization.

A health care provider may disclose health care information about a patient without the patient’s
authorization if the disclosure is:

(2) to federal, state, or local public health authorities, to the extent the health care provider is
required by law to report health care information or when needed to protect the public health;

(3) to federal, state, or local law enforcement authorities to the extent required by law;

(6) pursuant to compulsory process in accordance with 50-16-535 and 50-16-536;

MONT. CODE ANN. § 50-16-535 (2015)

When health care information available by compulsory process.

(1) Health care information may not be disclosed by a health care provider pursuant to compulsory
legal process or discovery in any judicial, legislative, or administrative proceeding unless:

(f) a patient’s health care information is to be used in the patient’'s commitment proceeding;

() a court has determined that particular health care information is subject to compulsory legal
process or discovery because the party seeking the information has demonstrated that there is
a compelling state interest that outweighs the patient’s privacy interest; or

(k) the health care information is requested pursuant to an investigative subpoena issued under
46-4-301 or a similar federal law.

MONT. CODE ANN. § 50-18-108 (2015)

Examination and treatment of prisoners.

Any person confined or imprisoned in any state, county, or municipal prison within the state may be
examined for a sexually transmitted disease. If infected, the person must be treated by health
authorities.

HIVLAWANDPOLICY.ORG THE CENTER FOR HIV LAW AND POLICY



264 « MONTANA HIV CRIMINALIZATION IN THE UNITED STATES:
A SOURCEBOOK ON STATE AND FEDERAL HIV CRIMINAL LAW AND PRACTICE

MONT. CODE ANN. 8§ 50-18-107 (2015)

Powers and duties of health officers.

(1) If found necessary or desirable to protect public health, state and local health officers or their
authorized deputies or agents shall:

(a) examine or have examined persons reasonably suspected of being infected with a sexually
transmitted disease;

(b) require persons infected to report for treatment to a reputable physician and continue
treatment, which may be at public expense, until cured;

(c) isolate or quarantine persons who refuse examination or treatment;

(2) No one but the state or local health officer may terminate the isolation or quarantine. Examinations
may be made repeatedly as deemed advisable or desirable.

MONT. CODE ANN. § 50-1-204 (2015)

Quarantine and isolation measures.

The department may adopt and enforce quarantine or isolation measures to prevent the spread of
communicable disease. A person who does not comply with quarantine measures shall, on conviction,
be fined not less than $ 10 or more than $ 100. Receipts from fines, except justice's court fines, must
be deposited in the state general fund

TITLE 46. CRIMINAL PROCEDURE

MONT. CODE ANN. 8§ 46-4-301 (2016)

Issuance of subpoena.

(3) In the case of constitutionally protected material, such as but not limited to medical records or
information, a subpoena may be issued only when it appears upon the affidavit of the prosecutor that a
compelling state interest requires it to be issued. In order to establish a compelling state interest for the
issuance of such a subpoena, the prosecutor shall state facts and circumstances sufficient to support
probable cause to believe that:

(a) an offense has been committed; and

(b) the information relative to the commission of that offense is in the possession of the person or
institution to whom the subpoena is directed.
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Nebraska

Analysis

Authors are aware of no punitive State measures based on a person’s HIV or

sexually transmitted disease (STD) status.

At the time of this publication, the authors are not aware of any reported prosecutions against any
persons living with HIV (PLHIV) or other STD for violation of Nebraska’s assault with a bodily fluid
against a public safety officer statute. The authors are similarly unaware of any prosecution of any
persons living with HIV or other STDs for transmission or exposure under Nebraska’s general criminal
laws.

The State may quarantine and isolate persons to prevent or limit the spread of

communicable disease.

The Nebraska Department of Health and Human Services (the department) has broad authority, “to
control and suppress sexually transmitted diseases.”*?° To that end, the department declares STDs to
be, “contagious, infectious, communicable, and dangerous to public health.”®** Moreover, the
department may, upon finding there has been wide-spread exposure to a communicable disease that
presents a risk of death or serious long-term disabilities to any person, may quarantine or isolate
individuals who may pose a risk of further exposure.®? For purposes of the applicable regulations,
‘communicable disease” is defined as, “an illness due to an infectious or malignant agent, which is
capable of being transmitted directly or indirectly to a person from an infected person or animal though
the agency of an intermediate animal, host, or vector, or through the inanimate environment.???

Quarantine and isolation must involve the least restrictive practical means, and should last no longer
than necessary, to ensure that the restricted individual no longer poses a public health threat.*** Orders
for such measures must specify information such as statement of facts warranting the confinement, the
place and duration of confinement, and conditions for termination of the order.®*® Persons for whom
such orders are entered have the right to timely notice of the order, may request a hearing to determine

920 NEB. REV. STAT. ANN. §§ 71-502.02, 71-501(3) (2016).

921 NEB. REV. STAT. ANN. § 71-502.01 (2016). STls include bacterial vaginosis, candidiasis, chancroid, chlamydia, genital
herpes, gonorrhea, granuloma inguinale, hepatitis B, HIV, HPV, lyphogranuloma venerum, syphyilis, and trichomoniasis. 173
NEB. ADMIN. CoDE § 1-004.06 (2016).

922 173 NEB. ADMIN. CODE §§ 6-003, 6-004 (2016).
923 173 NEB. ADMIN. CODE § 6-002 (2016).
924173 NEB. ADMIN. CODE § 6-005 (2016).
925 173 NEB. ADMIN. CODE § 6-006 (2016).
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the reasonableness of the measures ordered, and may appeal the hearing decision to the District
Court.?®

The Supreme Court of Nebraska has upheld the department’s broad authority to act to limit the spread
of communicable diseases.?’ In the 1919 case Brown v. Manning, the Court denied a habeas corpus
petition for a sex worker who was found to have a “communicable venereal virus” and subsequently
isolated.??® The petitioner had been arrested for, “being an inmate of an ill-governed house” and was
ordered to submit to medical examination.®”® The Court denied the writ because she was only isolated
“for such reasonable time and in such reasonable manner as to prevent the danger of said petitioner
from communicating such infection to others, and until the danger of the infection should be
removed.”%%

Important note: While we have made an effort to ensure that this information is current, the law is always
changing and we cannot guarantee the accuracy of the information provided. This information may or may not be
applicable to your specific situation and, as such, it should not be used as a substitute for legal advice.

926 173 NeB. ADMIN. CoDE §§ 6-007, 6-008 (2016).

927 See, e.g., Brown v. Manning, 172 N.W. 522 (Neb. 1919).
928
Id.

929
Id.
930
Id.
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Revised Statutes of Nebraska

Note: Provisions imposing punitive restrictions or listing criminal sentences are denoted with ** and are generally
listed first. Thereafter, provisions within a particular title are listed numerically.

CHAPTER 28, CRIMES AND PUNISHMENTS

NEB. REV. STAT. § 28-934 (2016) **

Assault with a bodily fluid against a public safety officer; penalty; order to collect evidence

(1) Any person who knowingly and intentionally strikes any public safety officer with any bodily fluid is
guilty of assault with a bodily fluid against a public safety officer.

(2) Except as provided in subsection (3) of this section, assault with a bodily fluid against a public safety
officer is a Class | misdemeanor.

(3) Assault with a bodily fluid against a public safety officer is a Class IlIA felony if the person
committing the offense strikes with a bodily fluid the eyes, mouth, or skin of a public safety officer and
knew the source of the bodily fluid was infected with the human immunodeficiency virus, hepatitis B, or
hepatitis C at the time the offense was committed.

(4) Upon a showing of probable cause by affidavit to a judge of this state that an offense as defined in
subsection (1) of this section has been committed and that identifies the probable source of the bodily
fluid or bodily fluids used to commit the offense, the judge shall grant an order or issue a search
warrant authorizing the collection of any evidence, including any bodily fluid or medical records or the
performance of any medical or scientific testing or analysis, that may assist with the determination of
whether or not the person committing the offense or the person from whom the person committing the
offense obtained the bodily fluid or bodily fluids is infected with the human immunodeficiency virus,
hepatitis B, or hepatitis C.

(5) As used in this section:

(a) Bodily fluid means any naturally produced secretion or waste product generated by the
human body and shall include, but not be limited to, any quantity of human blood, urine, saliva,
mucus, vomitus, seminal fluid, or feces; and

(b) Public safety officer includes any of the following persons who are engaged in the
performance of their official duties at the time of the offense: A peace officer; a probation officer;
a firefighter; an out-of-hospital emergency care provider as defined in subsection 28-929.01; an
employee of a county, city, or village jail; an employee of the Department of Correctional
Services; an employee of the ... secure youth confinement facility operated by the Department
of Correctional Services, if the person committing the offense is committed to such facility; an
employee of the Youth Rehabilitation and Treatment Center-Geneva or the Youth Rehabilitation
and Treatment Center-Kearney; or an employee of the Department of Health and Human
Services if the person committing the offense is committed as a dangerous sex offender under
the Sex Offender Commitment Act.
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NEB. REV. STAT. ANN. 8 28-105 (2016) **

Felonies; classification of penalties; sentences; where served; eligibility for probation; post-release
supervision; applicability of changes to penalties

(1) For purposes of the Nebraska Criminal Code and any statute passed by the Legislature after the
date of passage of the code, felonies are divided into ten classes which are distinguished from one
another by the following penalties which are authorized upon conviction:

Class IlIA felony:

Maximum — three years imprisonment and eighteen months post-release supervision or ten
thousand dollars, or both

Minimum — none for imprisonment and nine months post-release supervision if imprisonment is
imposed

NEB. REV. STAT. ANN. 8 28-106 (2016) **

Misdemeanors; classification of penalties; sentences; where served.

(1) For purposes of the Nebraska Criminal Code and any statute passed by the Legislature after the
date of passage of the code, misdemeanors are divided into seven classes which are distinguished
from one another by the following penalties which are authorized upon conviction:

Class | misdemeanor:
Maximum — not more than one year imprisonment, or one thousand dollars fine, or both

Minimum — none

CHAPTER 71, PUBLIC HEALTH AND WELFARE

NEB. REV. STAT. ANN. 8 71-501 (2016)

Contagious diseases; local public health department; county board of health; powers and duties.

(3) The local public health department or the county board of health shall make rules and regulations to
safeguard the health of the people and prevent nuisances and insanitary conditions and shall enforce
and provide penalties for the violation of such rules and regulations for the county or counties under its
jurisdiction except for incorporated cities and villages. If the local public health department or the county
board of health fails to enact such rules and regulations, it shall enforce the rules and regulations
adopted and promulgated by the Department of Health and Human Services.

NEB. REV. STAT. ANN. 8 71-502.01 (2016)

Sexually transmitted diseases; enumerated.

Sexually transmitted diseases are declared to be contagious, infectious, communicable, and dangerous
to the public health. Sexually transmitted diseases shall include, but not be limited to, syphilis,
gonorrhea, chancroid, and such other sexually transmitted diseases as the Department of Health and
Human Services may from time to time specify.
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NEB. REV. STAT. ANN. 8 71-502.02 (2016)

Sexually transmitted diseases; rules and regulations.

The Department of Health and Human Services shall adopt and promulgate such rules and regulations
as shall, in its judgment, be necessary to control and suppress sexually transmitted diseases.

Nebraska Administrative Code

TITLE 173. COMMUNICABLE DISEASES (DEPARTMENT OF HEALTH AND HUMAN
SERVICES)

173 NEB. ADMIN. CODE § 1-004.06 (2016)

Sexually Transmitted Diseases

For the purpose of implementing NEB. REV. STAT. S 71-502.01, sexually transmitted diseases include,
but are not limited to, the following diseases:

(1) Bacterial vaginosis;

(2) Candidiasis;

(3) Chancroid;

(4) Chlamydia trachomatic infection;

(5) Genital herpes infection;

(6) Gonorrhea;

(7) Granuloma inguinale;

(8) Hepatitis B;

(9) Human immunodeficiency virus (HIV) infection;
(10) Human papilloma virus (HPV) infection;
(11) Lymphogranuloma venereum;

(12) Syphilis; and

(13) Trichomoniasis.

173 NEB. ADMIN. CODE 8 6-002 (2016)

Definitions

Communicable disease, illness, or poisoning means an iliness due to an infectious or malignant agent,
which is capable of being transmitted directly or indirectly to a person from an infected person or animal
through the agency of an intermediate animal, host, or vector, or through the inanimate environment.
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Isolation means the separation of people who have a specific communicable disease, illness, or
poisoning from healthy people and the restriction of their movement to stop the spread of that disease,
illness, or poison. In circumstances where animals are agents of spread of communicable disease,
illness, or poisoning, isolation may apply to such animals.

Quarantine directed to identified individuals or defined populations means the restriction of, or
conditions upon, the movement and activities of people who are not yet ill, but who have been or may
have been exposed to an agent of communicable disease, illness, or poisoning and are therefore
potentially capable of communicating a disease, illness, or poison. The purpose is to prevent or limit the
spread of communicable disease, illness, or poison. Quarantine of individuals or defined populations
generally involves the separation of the quarantined from the general population. In circumstances
where animals are agents of spread of communicable disease, illness, or poisoning, quarantine may
apply to such animals.

173 NEB. ADMIN. CODE 8 6-003 (2016)

Findings

6-003.01 Director Informed: When the Director receives information that a member or members of the
public have been, or may have been exposed to a communicable disease, illness, or poisoning by
biological, chemical, radiological, or nuclear agents, the Director will review all information under the
following provisions to determine if any Directed Health Measure should be ordered. This information
may come from:

1. The United States Department of Health and Human Services Centers for Disease Control and
Prevention;

2. A Local Public Health Department;
3. Communicable disease surveillance conducted by the Department;
4. Treating health care providers or health care facilities; or
5. Other public health, security, or law enforcement authorities.
6-003.02 Director's Findings: Before ordering a Directed Health Measure, the Director:
1. Must find both:
a. That a member or members of the public have been, or may have been exposed; and

b. That Directed Health Measures exist to effectively prevent, limit, or slow the spread of
communicable disease or illness or to prevent, limit, or slow public exposure to or spread of
biological, chemical, radiological, or nuclear agents; and

2. Must find one or more of the following:
a. That the exposure presents a risk of death or serious long-term disabilities to any person;

b. That the exposure is wide-spread and poses a significant risk of harm to people in the
general population; or
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c. That there is a particular subset of the population that is more vulnerable to the threat and
thus at increased risk; and

3. May make further finding, in assessing the nature of the risk presented:
a. Whether the threat is from a novel or previously eradicated infectious agent or toxin;

b. Whether the threat is or may be a result of intentional attack, accidental release, or natural
disaster; or

c. Whether any person(s) or agent(s) posing the risk of communicating the disease are
non-compliant with any measures ordered by a health care provider.

6-003.03 Affirmative Findings: If affirmative findings are made pursuant to 173 NAC 6-003.02 and the
Director further finds that a delay in the imposition of an effective Directed Health Measure would
significantly jeopardize the ability to prevent or limit the transmission of a communicable disease,
illness, or poisoning or pose unacceptable risks to any person or persons, the Director may impose any
of the Directed Health Measures set out in 173 NAC 6-004

173 NEB. ADMIN. CODE 8 6-004 (2016)

Directed Health Measures

6-004.01 Directed Health Measures which may be ordered by the Director are:
6-004.01A Quarantine of:

1. Individuals;

6-004.01B Isolation of Individuals:

1. At home;

2. In a health care facility; or

3. In another designated area

173 NEB. ADMIN. CODE § 6-005 (2016)

Procedures

6-005.02 In determining the nature, scope, and duration of the Directed Health Measure ordered, the
Director, based on the information available at the time of the determination, will:

1. Assess the situation and identify the least restrictive practical means of isolating, quarantining, or
decontaminating an individual that effectively protects unexposed and susceptible individuals;

2. Select a place of isolation or quarantine that will allow the most freedom of movement and
communication with family members and other contacts without allowing disease transmission to others
and allow the appropriate level of medical care needed by isolated or quarantined individuals to the
extent practicable;
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3. For communicable diseases, order that the duration of the Directed Health Measure should be no
longer than necessary to ensure that the affected individual or group no longer poses a public health
threat;

4. Give consideration to separation of isolated individuals from quarantined individuals. However, if
guarantine or isolation is possible in the home(s) of the affected individual(s), individuals may be
isolated with quarantined individuals; and

5. Give consideration to providing for termination of the Order under the following circumstances:

a. If laboratory testing or examination is available to rule out a communicable condition, the
Order may provide that proof of the negative result will be accepted to terminate a Directed
Health Measure; or

b. If treatment is available to remedy a communicable condition, the Order may provide that
proof of successful treatment will be accepted to terminate a Directed Health Measure.

173 NEB. ADMIN. CODE 8 6-006 (2016)

Issuance of Orders

6-006.01 Upon a finding pursuant to 173 NAC 6-003 and determination pursuant to 173 NAC 6-004, the
Director will issue an Order directed to the affected individual, individuals, entity, or entities.

6-006.02 Orders of the Director imposing Directed Health Measures are effective immediately.

6-006.03 Orders will contain the finding and determination and will order the affected person or persons
to comply with the terms of the Order, and will also include the following:

6-006.03A Orders of Isolation will contain the following:

1. Name and identifying information of the individual(s) subject to the order;

2. Brief statement of the facts warranting the isolation;

3. Conditions for termination of the order;

4. Duration of isolation period;

5. The place of isolation;

6. Prohibition of contact with others except as approved by the Director or designee;
7. Required conditions to be met for treatment;

8. Required conditions to be met for visitation if allowed;

9. Instructions on the disinfecting or disposal of any personal property of the individual;
10. Required precautions to prevent the spread of the subject disease;

11. The individual's right to an independent medical exam at their own expense;

12. Provisions to ensure and monitor compliance; and

THE CENTER FOR HIV LAW AND POLICY HIVLAWANDPOLICY.ORG



HIV CRIMINALIZATION IN THE UNITED STATES: NEBRASKA e 273
A SOURCEBOOK ON STATE AND FEDERAL HIV CRIMINAL LAW AND PRACTICE

13. Procedure to request a hearing.

6-006.03B Orders of Quarantine will contain the following:

1. Name, identifying information or other description of the individual, group of individuals, premises, or
geographic location subject to the order;

2. Brief statement of the facts warranting the quarantine;

3. Conditions for termination of the order;

4. Specified duration of the quarantine;

5. The place or area of quarantine;

6. Prohibition of contact with others except as approved by the Director or designee;
7. Symptoms of the subject disease and a course of treatment;

8. Instructions on the disinfecting or disposal of any personal property;

9. Precautions to prevent the spread of the subject disease;

10. The individual's right to an independent medical exam at their own expense,

11. Provisions to ensure and monitor compliance; and

12. Procedure to request a hearing.

173 NEB. ADMIN. CODE 8 6-007 (2016)

Notice of Orders

6-007.01 Orders to Individuals: Orders directed to individuals will be delivered in a manner reasonably
calculated to give the individual actual notice of the terms of the Order consistent with the threat of
communicable disease, illness, or poisoning. Personal delivery may be attempted, except in cases
when personal delivery would present a risk of spread of disease or exposure to agents that cannot be
avoided by measures reasonably available. Electronic transmission by e-mail or telefacsimile will be
sufficient, provided that any available means of determining and recording receipt of such notice will be
made. If electronic transmission is impossible or unavailable under the circumstances, oral
communication by telephone or direct transmission of voice will be sufficient, and such communication
will be memorialized at the time it is delivered.

173 NEB. ADMIN. CODE 8§ 6-008 (2016)

Hearing Process

6-008.01 Request for Hearing: Any person subject to an Order under 173 NAC 6 may request a
contested case hearing to contest the validity of the Order, in accord with the Department's rules of
practice and procedure adopted pursuant to the Administrative Procedure Act.

6-008.05 Purpose and Decision: The purpose of the hearing is to determine if the factual bases for the
Order exist and the reasonableness of the ordered measures. The Director may affirm, reverse or
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modify the Order by a written Findings of Fact, Conclusions of Law and Order to be issued as soon as
reasonably possible after the hearing.

6-008.06 Appeal of Hearing Decision: An appeal to the District Court may be taken from the decision of
the Director in accord with the Administrative Procedure Act.
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Nevada

Analysis

People living with HIV (PLHIV) are prohibited from engaging in conduct known to
transmit HIV.

In Nevada, it is a Class B felony, punishable by two to ten years in prison and a fine of up to $10,000,
for a PLHIV who knows their HIV status to intentionally engage in conduct that is intended or likely to
transmit the disease to another person.®** Neither the intent to expose another to HIV nor actual
transmission is a required element of the crime; the statute only requires, “intentionally, knowingly, or
willfully engagl[ing] in conduct in a manner that is intended or likely to transmit the diseases to another
person.”®* Conduct “likely to transmit” HIV is not defined.

It is an affirmative defense if the person subject to possible HIV exposure 1) knew the defendant’'s HIV
status, 2) knew that the conduct in which they engaged could result in HIV exposure, and 3) voluntarily
engaged in the conduct.®® It may be difficult to prove whether one’s HIV status was disclosed in the
course of private sexual activities. Condom use without disclosure is not a defense to prosecution.

PLHIV cannot engage in sex work.

In Nevada, it is a misdemeanor, punishable by six months’ imprisonment and a $1,000 fine, for anyone
to engage in prostitution except in a licensed “house of prostitution.”®** Upon arrest for violation,
persons must be tested for HIV.%**> Sex workers must be tested monthly for HIV and sexually
transmitted infections (STDs) and are required to wear latex condoms.** In Nevada, it is a Class B
felony, punishable by two to ten years in prison and/or a fine of up to $10,000, for a PLHIV to engage in
licensed or unlicensed sex work after receiving notice of their HIV status.®*’

In Glegola v. State, the Nevada Supreme Court affirmed a sex worker’s conviction and fifteen-year
sentence®® for “solicitation for prostitution after notice of testing positive for HIV.”** At trial, the

91 NEv. REV. STAT. § 201.205(1) (2016).

932 |d

EV. REV. STAT. § 201.205(2) (2016).

EV. REV. STAT. §8 201.354, 193.150 (2016).
% Nev. Rev. STAT. § 201.356 (2016).

935 NEV. ADMIN. CODE §§ 441A.800-815 (20186).
%7 Nev. REv. STAT. § 201.358 (2016).

At the time, a conviction of this offense was punishable from one to twenty years imprisonment. 871 P.2d 950, 953 (Nev.
1994).

939 Glegola v. State, 871 P.2d 950 (Nev. 1994).

933
N
934
N

938
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appellant testified she did not actually intend to perform any sexual acts, but rather intended to take the
money and leave, and that she did not engage in any activities that could transmit HIV.**° Indeed, no
sexual act was committed, and she was taken into custody after offering sexual services in exchange
for money to an undercover officer.’** The Court upheld the conviction and sentence because there is
no specific intent element required for the crime of “solicitation for prostitution after notice of testing
positive for HIV”; the State merely had to establish the appellant (1) was living with HIV, (2) was aware
of her HIV status, and (3) offered, agreed, or arranged to provide sexual conduct for a fee.**

The appellant also argued that her fifteen-year sentence was disproportionate to the crime for which
she was convicted.”® The State argued both the conviction and sentence were appropriate because
“the harm threatened by the act of solicitation of prostitution while HIV positive is great; because the
‘legislature did not intend for the unsuspecting client to be fatally infected before criminals like appellant
are treated as felons; [and] because her crime should be treated differently [as] it is much more serious
and obviously much more deadly than an ordinary crime of mere solicitation defined as a
misdemeanor.”*** Noting the district court’s wide discretion in imposing a particular prison term, the
court affirmed the defendant’s fifteen-year sentence.”*®

Health authorities have broad powers to prevent transmission of communicable

and infectious diseases, including HIV and other STis.

A person who has a communicable disease in an infectious state shall not conduct themselves in any
manner likely to expose others to the disease or engage in any occupation in which it is likely that the
disease will be transmitted to others.**® A violation results in a misdemeanor, punishable by six months’
imprisonment and a $1,000 fine. %7 “Communicable disease” is defined as, “a disease which is caused
by a specific infectious agent or its toxic products, and which can be transmitted, either directly or
indirectly, from a reservoir of infectious agents to a susceptible host organism.”?*®

A health authority may require medical examination of a person they, “reasonably suspect [has] a
communicable disease in an infectious state.”**® Moreover, a health authority may require isolation,
quarantine, or treatment of any person if they believe, “such action is necessary to protect the public

90 1d. at 952.
%1 1d. at 951.
92 |d. at 952-53.

93 1d. at 953.
944 |d

5 1d. At the time, the applicable statute provided for a punishment of one to twenty years. Id.

% NEv. REV. STAT. § 441A.180 (2016).

%7 1d. Nev. Rev. STAT. § 193.150 (2016).

948 NEv. REV. STAT. § 441A.040 (2016). See also NEv. REv. STAT. §§ 441A.063 (“Infectious disease’ means a disease which is
caused by pathogenic microorganisms, including, without limitation, bacteria, viruses, parasites or fungi, which spread, either
directly or indirectly, from one person to another. The term includes a communicable disease.”), 441A.775 (defining STDs as
“bacterial, viral, fungal or parasitic disease which may be transmitted through sexual conduct,” including, but not limited to
AIDS, acute pelvic inflammatory disease, chancroid, chlamydia, genital herpes, human papilloma virus, gonorrhea, granuloma
inguinale, hepatitis B, HIV, lymphogranuloma venereum, nongonococcal urethritis, and syphilis) (2016), and In re Reno, 64
P.2d 1036 (Nev. 1937) (affirming revocation of medical license of physician who failed to report a sex worker who had
contracted a venereal disease to the police authorities).

% Nev. REv. STAT. § 441A.160 (2016).
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health.”®*° Persons subject to isolation or quarantine must undergo medical examination.®** Restricted
individuals have the right to notice and a hearing before the district court,®** at which the health
authorities must establish by clear and convincing evidence that the person has been infected with or
exposed to a communicable disease or is likely to be an immediate threat to the health of the public.>
Persons subject to these hearings have the rights to legal representation®* and to be present and
testify by telephonic or videoconference.*®

Compliance with any of these public health measures may be enforced by injunction.®*® Moreover, any
violation of public health measures is a misdemeanor, punishable by six months’ imprisonment and a
$1,000 fine.*®" Any otherwise confidential information, including medical records, may be used in legal
actions.”®

A person with an AIDS diagnosis who does not comply with orders from health authorities, or who
engages in behavior known to transmit HIV, may be subject to confinement in addition to criminal
penalties.®® At the time of this publication, the authors are not aware of any person being subject to
prosecution or penalties under this statute.

Important note: While we have made an effort to ensure that this information is current, the law is always
changing and we cannot guarantee the accuracy of the information provided. This information may or may not be
applicable to your specific situation and, as such, it should not be used as a substitute for legal advice.

%0 1d. See also NEv. REV. STAT. §§ 441A.600 (2016) (requiring health authorities establish reasonable factual and medical

basis to believe the person has been infected with or exposed to a communicable disease and, that because of the risks of
that disease, the person is likely to be an immediate threat to the health of the public), 441A.610 (requiring sworn statement
from health authority that there is a reasonable degree of certainty that the person is currently capable of transmitting the
disease, or is likely to become capable of transmitting the disease in the near future) (2016).

%1 NEv. REV. STAT. § 441A.630 (2016).
%2 Nev. REV. STAT. § 441A.620 (2016).
953 NEv. REV. STAT. § 441A.700 (2016).
%% Nev. REV. STAT. § 441A.600 (2016).
%5 Nev. REV. STAT. § 441A.680 (2016).
96 NEV. REV. STAT. § 441A.900 (2016).
%7 NEv. REV. STAT. 8§ 441A.910, 193.150 (2016).
98 NEv. REV. STAT. § 441A.220 (2016).
%9 Nev. REv. STAT. § 441A.300 (2016).
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Nevada Revised Statutes

Note: Provisions imposing punitive restrictions or listing criminal sentences are denoted with ** and are generally
listed first. Thereafter, provisions within a particular title are listed numerically.

TITLE 15. CRIMES AND PUNISHMENTS

NEV. REV. STAT. 8§ 201.205 (2016) **

Intentional transmission of HIV: penalty; affirmative defense

1. A person who, after testing positive in a test approved by the State Board of Health for exposure to
the human immunodeficiency virus and receiving actual notice of that fact, intentionally, knowingly or
willfully engages in conduct in a manner that is intended or likely to transmit the disease to another
person is guilty of a category B felony and shall be punished by imprisonment in the state prison for a
minimum term of not less than 2 years and a maximum term of not more than 10 years, or by a fine of
not more than $10,000, or by both fine and imprisonment.

2. It is an affirmative defense to an offense charged pursuant to subsection 1 that the person who was
subject to exposure to the human immunodeficiency virus as a result of the prohibited conduct:

(a) Knew the defendant was infected with the human immunodeficiency virus;
(b) Knew the conduct could result in exposure to the human immunodeficiency virus; and

(c) Consented to engage in the conduct with that knowledge.

NEV. REV. STAT. 8 201.358 (2016) **

Engaging in prostitution or solicitation for prostitution after testing positive for exposure to human
immunodeficiency virus: Penalty; definition

1. A person who:
(a) Violates NRS 201.354; or
(b) Works as a prostitute in a licensed house of prostitution,

after testing positive in a test approved by the State Board of Health for exposure to the human
immunodeficiency virus and receiving notice of that fact is guilty of a category B felony and shall be
punished by imprisonment in the state prison for a minimum term of not less than 2 years and a
maximum term of not more than 10 years, or by a fine of not more than $10,000, or by both fine and
imprisonment.

2. As used in this section, “notice” means:
(a) Actual notice; or

(b) Notice received pursuant to NRS 201.356.
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NEV. REV. STAT. § 201.356 (2016)

Test for exposure to human immunodeficiency virus required; payment of costs; notification of results of
test.

1. Any person who is arrested for a violation of NRS 201.354 must submit to a test, approved by
regulation of the State Board of Health, to detect exposure to the human immunodeficiency virus. The
State Board of Health shall not approve a test for use that does not provide the arresting law
enforcement agency with the results of the test within 30 days after a person submits to the test. If the
person is convicted of a violation of NRS 201.354, the person shall pay the sum of $ 100 for the cost of
the test.

4. The court shall, upon the person's reappearance ordered pursuant to subsection 3, ask the person
whether he or she has received the results of the test. If the person answers that he or she has
received them, the court shall note the person's answer in the court records. If the person answers that
he or she has not received them, the court shall have the results delivered to the person and direct that
an affidavit of service be placed in the agency's file.

NEV. REV. STAT. ANN. § 193.150 (2016) **

Punishment of misdemeanors.

1. Every person convicted of a misdemeanor shall be punished by imprisonment in the county jail for
not more than 6 months, or by a fine of not more than $1,000, or by both fine and imprisonment, unless
the statute in force at the time of commission of such misdemeanor prescribed a different penalty.

2. In lieu of all or a part of the punishment which may be imposed pursuant to subsection 1, the
convicted person may be sentenced to perform a fixed period of community service pursuant to the
conditions prescribed in NRS 176.087.

TITLE 40. PUBLIC HEALTH AND SAFETY

NEV. REV. STAT. ANN. 8§ 441A.040 (2016)

“Communicable disease” defined.

"Communicable disease" means a disease which is caused by a specific infectious agent or its toxic
products, and which can be transmitted, either directly or indirectly, from a reservoir of infectious agents
to a susceptible host organism.

NEV. REV. STAT. ANN. § 441A.063 (2016)

“Infectious disease” defined.

"Infectious disease" means a disease which is caused by pathogenic microorganisms, including,
without limitation, bacteria, viruses, parasites or fungi, which spread, either directly or indirectly, from
one person to another. The term includes a communicable disease.

NEV. REV. STAT. ANN. 8 441A.160 (2016) **

Investigation: Powers of health authority to conduct investigation of communicable disease; order to
require person to submit to examination; order of isolation, quarantine or treatment.

2. A health authority may:
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(b) Order any person whom the health authority reasonably suspects has a communicable
disease in an infectious state to submit to any medical examination or test which the health
authority believes is necessary to verify the presence of the disease. The order must be in
writing and specify the name of the person to be examined and the time and place of the
examination and testing, and may include such terms and conditions as the health authority
believes are necessary to protect the public health.

(c) Except as otherwise provided in subsection 5 and NRS 441A.210, issue an order requiring the
isolation, quarantine or treatment of any person or group of persons if the health authority believes that
such action is necessary to protect the public health. The order must be in writing and specify the
person or group of persons to be isolated or quarantined, the time during which the order is effective,
the place of isolation or quarantine and other terms and conditions which the health authority believes
are necessary to protect the public health, except that no isolation or quarantine may take place if the
health authority determines that such action may endanger the life of a person who is isolated or
guarantined.

NEV. REV. STAT. § 441A.180 (2016)

Contagious person to prevent exposure to others; warning by health authority; penalty

1. A person who has a communicable disease in an infectious state shall not conduct himself or herself
in any manner likely to expose others to the disease or engage in any occupation in which it is likely
that the disease will be transmitted to others.

3. A person who violates the provisions of subsection 1 after service upon him or her of a warning from
a health authority is guilty of a misdemeanor.

NEV. REV. STAT. ANN. 8§ 441A.220 (2016)

Confidentiality of information; permissible disclosure.

All information of a personal nature about any person provided by any other person reporting a case or
suspected case of a communicable disease, or by any person who has a communicable disease, or as
determined by investigation of the health authority, is confidential medical information and must not be

disclosed to any person under any circumstances, including pursuant to any subpoena, search warrant
or discovery proceeding, except:

3. In a prosecution for a violation of this chapter.

4. In a proceeding for an injunction brought pursuant to this chapter.

NEV. REV. STAT. § 441A.300 (2016)

Confinement of a person whose conduct may spread acquired immunodeficiency syndrome

A person who is diagnosed as having acquired immunodeficiency syndrome who fails to comply with a
written order of a health authority, or who engages in behavior through which the disease may be
spread to others, is, in addition to any other penalty imposed pursuant to this chapter, subject to
confinement by order of a court of competent jurisdiction.
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NEV. REV. STAT. ANN. § 441A.600 (2016)

Petition: Filing; certificate or statement of alleged infection with or exposure to communicable disease.

A proceeding for an involuntary court-ordered isolation or quarantine of any person in this State may be
commenced by a health authority filing a petition with the clerk of the district court of the county where
the person is to be isolated or quarantined. The petition may be pled in the alternative for both isolation
and quarantine, if required by developing or changing facts, and must be accompanied:

1. By a certificate of a health authority or a physician, a physician assistant licensed pursuant to chapter
630 or 633 of NRS or a registered nurse stating that he or she has examined the person alleged to
have been infected with or exposed to a communicable disease or has investigated the circumstances
of potential infection or exposure regarding the person alleged to have been infected with or exposed to
a communicable disease and has concluded that the person has been infected with or exposed to a
communicable disease, and that because of the risks of that disease, the person is likely to be an
immediate threat to the health of the public; or

2. By a sworn written statement by the health authority that:

(a) The health authority has, based upon its personal observation of the person alleged to have
been infected with or exposed to a communicable disease, or its epidemiological investigation of
the circumstances of potential infection or exposure regarding the person alleged to have been
infected with or exposed to a communicable disease, a reasonable factual and medical basis to
believe that the person has been infected with or exposed to a communicable disease and, that
because of the risks of that disease, the person is likely to be an immediate threat to the health
of the public; and

(b) The person alleged to have been infected with or exposed to a communicable disease has
refused to submit to voluntary isolation or quarantine, examination, testing, or treatment known
to control or resolve the transmission of the communicable disease.2003, ch. 384, § 14, p.
2200; 2007, ch. 413, 8§ 99, p. 1859.

NEV. REV. STAT. ANN. 8 441A.610 (2016)

Requirements of petition that is filed after emergency isolation or quarantine.

In addition to the requirements of NRS 441A.600, a petition filed pursuant to that section with the clerk
of the district court to commence proceedings for involuntary court-ordered isolation or quarantine of a
person pursuant to NRS 441A.540 or 441A.550 must include a certified copy of:

1. If an application for an order of emergency isolation or quarantine of the person was made pursuant
to NRS 441A.560, the application for the emergency isolation or quarantine of the person made to the
petitioning health authority pursuant to NRS 441A.560; and

2. A petition executed by a health authority, including, without limitation, a sworn statement that:

(a) The health authority or a physician, physician assistant licensed pursuant to chapter 630 or
633 of NRS or registered nurse who submitted a certificate pursuant to NRS 441A.570, if such a
certificate was submitted, has examined the person alleged to have been infected with or
exposed to a communicable disease;
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(b) In the opinion of the health authority, there is a reasonable degree of certainty that the
person alleged to have been infected with or exposed to a communicable disease is currently
capable of transmitting the disease, or is likely to become capable of transmitting the disease in
the near future;

(c) Based on either the health authority's personal observation of the person alleged to have
been infected with or exposed to the communicable disease or the health authority's
epidemiological investigation of the circumstances of potential infection or exposure regarding
the person alleged to have been infected with or exposed to the communicable disease, and on
other facts set forth in the petition, the person likely poses an immediate threat to the health of
the public; and

(d) In the opinion of the health authority, involuntary isolation or quarantine of the person alleged
to have been infected with or exposed to a communicable disease to a public or private medical
facility, residence or other safe location is necessary to prevent the person from immediately
threatening the health of the public.2003, ch. 384, § 15, p. 2201; 2007, ch. 413, § 100, p. 1859.

NEV. REV. STAT. ANN. 8§ 441A.620 (2016)

Hearing on petition; notice; release of person before hearing.

1. Immediately after receiving any petition filed pursuant to NRS 441A.600 or 441A.610, the clerk of the
district court shall transmit the petition to the appropriate district judge, who shall set a time, date and
place for its hearing. The date must be within 5 judicial days after the date on which the petition is
received by the clerk.

2. The court shall give notice of the petition and of the time, date and place of any proceedings thereon
to the subject of the petition, his or her attorney, if known, the petitioner and the administrative office of
any public or private medical facility in which the subject of the petition is detained.

3. The provisions of this section do not preclude a health authority from ordering the release from
isolation or quarantine of a person before the time set pursuant to this section for the hearing
concerning the person, if appropriate.

4. After the filing of a petition pursuant to NRS 441A.600 or 441A.610 and before any court-ordered
involuntary isolation or quarantine, a health authority shall file notice with the court of any order of the
health authority issued after the petition was filed to release the person from emergency isolation or
guarantine, upon which the court may dismiss the petition without prejudice.2003, ch. 384, § 16, p.
2202.

NEV. REV. STAT. ANN. 8§ 441A.630 (2016)

Examination or assessment of person alleged to be infected with or exposed to communicable disease;
protective custody pending hearing; written summary of findings and evaluation concerning person
alleged to be infected with or exposed to communicable disease.

1. After the filing of a petition to commence proceedings for the involuntary court-ordered isolation or
guarantine of a person pursuant to NRS 441A.600 or 441A.610, the court shall promptly cause two or
more physicians or physician assistants licensed pursuant to chapter 630 or 633 of NRS, at least one of
whom must always be a physician, to either examine the person alleged to have been infected with or
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exposed to a communicable disease or assess the likelihood that the person alleged to have been
infected with or exposed to a communicable disease has been so infected or exposed.

2. To conduct the examination or assessment of a person who is not being detained at a public or
private medical facility, residence or other safe location under emergency isolation or quarantine
pursuant to the emergency order of a health authority or court made pursuant to NRS 441A.550 or
441A.560, the court may order a peace officer to take the person into protective custody and transport
the person to a public or private medical facility, residence or other safe location where the person may
be detained until a hearing is held upon the petition.

3. If the person is being detained at his or her home or other place of residence under an emergency
order of a health authority or court pursuant to NRS 441A.550 or 441A.560, the person may be allowed
to remain in his or her home or other place of residence pending an ordered assessment, examination
or examinations and to return to his or her home or other place of residence upon completion of the
assessment, examination or examinations if such remaining or returning would not constitute an
immediate threat to others residing in his or her home or place of residence.

4. Each physician and physician assistant licensed pursuant to chapter 630 or 633 of NRS who
examines or assesses a person pursuant to subsection 1 shall, not later than 24 hours before the
hearing set pursuant to NRS 441A.620, submit to the court in writing a summary of his or her findings
and evaluation regarding the person alleged to have been infected with or exposed to a communicable
disease.2003, ch. 384, § 17, p. 2202; 2007, ch. 413, § 101, p. 1860.

NEV. REV. STAT. ANN. § 441A.660 (2016)

Right to counsel; compensation of counsel; recess; duties of district attorney.

1. The person alleged to have been infected with or exposed to a communicable disease, or any
relative or friend on behalf of the person, is entitled to retain counsel to represent the person in any
proceeding before the district court relating to involuntary court-ordered isolation or quarantine, and if
the person fails or refuses to obtain counsel, the court shall advise the person and his or her guardian
or next of kin, if known, of the right to counsel and shall appoint counsel, who may be the public
defender or his or her deputy.

2. Any counsel appointed pursuant to subsection 1 must be awarded compensation by the court for his
or her services in an amount determined by the court to be fair and reasonable. Except as otherwise
provided in this subsection, the compensation must be charged against the estate of the person for
whom the counsel was appointed or, if the person is indigent, against the county in which the
application for involuntary court-ordered isolation or quarantine was filed. In any proceeding before the
district court relating to involuntary court-ordered isolation or quarantine, if the person for whom counsel
was appointed is challenging his or her isolation or quarantine or any condition of such isolation or
guarantine and the person succeeds in his or her challenge, the compensation must be charged
against the county in which the application for involuntary court-ordered isolation or quarantine was
filed.

3. The court shall, at the request of counsel representing the person alleged to have been infected with
or exposed to a communicable disease in proceedings before the court relating to involuntary court-
ordered isolation or quarantine, grant a recess in the proceedings for the shortest time possible, but for
not more than 5 days, to give the counsel an opportunity to prepare his or her case.
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4. Each district attorney or his or her deputy shall appear and represent the State in all involuntary
court-ordered isolation or quarantine proceedings in his or her county. The district attorney is
responsible for the presentation of evidence, if any, in support of the involuntary court-ordered isolation
or quarantine of a person to a medical facility, residence or other safe location in proceedings held
pursuant to NRS 441A.600 or 441A.610.2003, ch. 384, § 20, p. 2203.

NEV. REV. STAT. ANN. § 441A.680 (2016)

Right of person alleged to be infected with or exposed to communicable disease to be present by
telephonic conferencing or videoconferencing and to testify.

1. In proceedings for an involuntary court-ordered isolation or quarantine, the person with respect to
whom the proceedings are held has the right:

(a) To be present by live telephonic conferencing or videoconferencing; and

(b) To testify in his or her own behalf, to the extent that the court determines that the person is
able to do so without endangering the health of others.

2. A person who is alleged to have been infected with or exposed to a communicable disease does not
have the right to be physically present during the proceedings if such person, if present in the
courtroom, would likely pose an immediate threat to the health of the judge or the staff or officers of the
court.2003, ch. 384, § 22, p. 2204.

NEV. REV. STAT. ANN. 8§ 441A.700 (2016)

Findings and order; expiration and renewal of isolation or quarantine; alternative courses of treatment.

1. If the district court finds, after proceedings for the involuntary court-ordered isolation or quarantine of
a person to a public or private medical facility, residence or other safe location:

(a) That there is not clear and convincing evidence that the person with respect to whom the
hearing was held has been infected with or exposed to a communicable disease or is likely to
be an immediate threat to the health of the public, the court shall enter its finding to that effect
and the person must not be involuntarily detained in such a facility, residence or other safe
location.

(b) That there is clear and convincing evidence that the person with respect to whom the
hearing was held has been infected with or exposed to a communicable disease and, because
of that disease, is likely to be an immediate threat to the health of the public, the court may
order the involuntary isolation or quarantine of the person and may order the most appropriate
course of treatment after considering the rights of the person and the desires of the person
concerning treatment and vaccination, including, without limitation, the tenets of the person's
religion and the tenets of any group or organization of which the person is a member, the rights
set forth in NRS 441A.210, the rights set forth in NRS 441A.520, the right to counsel set forth in
NRS 441A.660, and the right of a person to challenge his or her isolation or quarantine or any
condition of such isolation or quarantine. The order of the court must be interlocutory and must
not become final if, within 14 days after the court orders the involuntary isolation or quarantine,
the person is unconditionally released by a health authority from the medical facility, residence
or other safe location.
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2. An involuntary isolation or quarantine pursuant to paragraph (b) of subsection 1 automatically expires
at the end of 30 days if not terminated previously by a health authority. At the end of the court-ordered
period of isolation or quarantine, the health authority may petition to renew the detention of the person
for additional periods which each must not exceed the shorter of 120 days or either, if the person is
isolated, the period of time which the health authority expects the person will be infectious with the
communicable disease or, if the person is quarantined, the period of time which the health authority
determines is necessary to determine whether the person has been infected with the communicable
disease. For each renewal, the petition must set forth to the court specific reasons why further isolation
or quarantine is appropriate and that the person likely poses an ongoing immediate threat to the health
of the public. If the court finds in considering a petition for renewal that the person is noncompliant with
a court-ordered measure to control or resolve the risk of transmitting the communicable disease, it may
order the continued isolation and treatment of the person for any period of time the court deems
necessary to resolve the immediate and ongoing risk of the person transmitting the disease.

3. Before issuing an order for involuntary isolation or quarantine or a renewal thereof, the court shall
explore other alternative courses of isolation, quarantine and treatment within the least restrictive
appropriate environment as suggested by the evaluation team who evaluated the person, or other
persons professionally qualified in the field of communicable diseases, which the court believes may be
in the best interests of the person.2003, ch. 384, § 24, p. 2204.

NEV. REV. STAT. ANN. 8§ 441A.900 (2016)

Injunction: Grounds; responsibility for prosecution; authority of court.

1. A person who refuses to:
(a) Comply with any regulation of the Board relating to the control of a communicable disease;
(b) Comply with any provision of this chapter;
(c) Submit to approved treatment or examination required or authorized by this chapter;
(d) Provide any information required by this chapter; or
(e) Perform any duty imposed by this chapter,
may be enjoined by a court of competent jurisdiction.

2. An action for an injunction pursuant to this section must be prosecuted by the Attorney General, any
district attorney or any private legal counsel retained by a local board of health in the name of and upon
the complaint of the health authority.

3. The court in which an injunction is sought may make any order reasonably necessary to carry out the
purpose or intent of any provision of this chapter or to compel compliance with any regulation of the
Board or order of the health authority relating to the control of a communicable disease.1989, ch. 138, §
43, p. 299.
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NEV. REV. STAT. ANN. 8 441A.910 (2016) **

Criminal penalty for violation of chapter.

Except as otherwise provided, every person who violates any provision of this chapter is guilty of a
misdemeanor.

Nevada Administrative Code

CHAPTER 441A. INFECTIOUS DISEASES; TOXIC AGENTS

NEV. ADMIN. CODE § 441A.775 (2016)
“Sexually transmitted disease” defined for purpose of NRS. (NRS 441A.120, 441A.320)

As used in NRS 441A.240 to 441A.330, inclusive, “sexually transmitted disease” means a bacterial,
viral, fungal or parasitic disease which may be transmitted through sexual conduct, including, but not
limited to:

1. Acquired immune deficiency syndrome (AIDS).
2. Acute pelvic inflammatory disease.

3. Chancroid.

4. Chlamydia trachomatis infection of the genital tract.
5. Genital herpes simplex.

6. Genital human papilloma virus infection.

7. Gonorrhea.

8. Granuloma inguinale.

9. Hepatitis B infection.

10. Human immunodeficiency virus infection (HIV).
11. Lymphogranuloma venereum.

12. Nongonococcal urethritis.

13. Syphilis.
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New Hampshire

Analysis

No criminal statutes explicitly address HIV exposure, but people living with HIV

(PLHIV) faced prosecution under general criminal laws.
Although there are no statutes explicitly criminalizing HIV transmission or exposure in New Hampshire,
there has been at least one prosecution for HIV exposure under general criminal laws.

In State v. CJ, a Superior Court of New Hampshire denied a PLHIV’s motion to dismiss criminal
charges of second degree assault with a deadly weapon and reckless conduct with a deadly weapon
after he had unprotected sex without disclosing his HIV status.*® The court held that a reasonable jury
could find the defendant’s conduct met each of the elements of the crimes, since (1) having sex without
disclosing one’s HIV status could be considered, “acting in ‘gross deviation’ from how a law-abiding
citizen in the same circumstances would act;”*** (2) the “serious psychological injury” to the defendant’s
sexual partner when she learned of his HIV status was sufficient injury, even if no transmission
occurred;*®? and (3) “a reasonable juror [could] find that a [PLHIV] who engages in unprotected sex is
using his sexual organs as a dangerous weapon. . . [because] HIV is commonly transmitted through
unprotected sex [and] constitutes serious bodily injury because it is a serious impairment to one’s
health that often results in death.”®®® Thus the court denied the defendant’s motion to dismiss, although
it is unclear whether the defendant was convicted at trial.***

%0 state v. C.J., No. 01-S-726, 2002 LEXIS 11 (N.H. Super. Ct. May 23, 2002). Second degree assault with a deadly weapon

requires, “(1) a reckless mental state, (2) causing bodily injury, and (3) by using a deadly weapon.” Id. at *5. N.H. Rev. Stat.
Ann. § 631:2(1)(b) (2016). Reckless conduct with a deadly weapon requires, “(1) a reckless mental state, (2) conduct placing
another person in danger of serious bodily injury, and (3) use of a deadly weapon.” C.J., at *8. N.H. Rev. Stat. Ann. § 631:3
(2016).

%1 C,J., at*6.

%214 It is unclear if there was HIV transmission.

963 Id.

%414 at *5. C.J. is still good law, but the court’s analysis of the third prong, use of a deadly weapon, is legally questionable and

may be vulnerable to challenge based on medical developments, since it is no longer true that HIV “often results in death.” Id.
at *8. Although the court also noted a deadly weapon is not required to be “actually capable of causing death or serious bodily
injury,” the Supreme Court of New Hampshire case it cited for that assertion is distinguishable. Id. at *12. In State v. Hatt, the
Supreme Court of New Hampshire affirmed the conviction of a man for robbery with a deadly weapon after he robbed a store
with an unloaded firearm. The Court held it did not matter that the firearm was unloaded because, “the legislature clearly
intended to limit the definition of deadly weapon to those instruments which are objectively understood to be capable of
causing death or serious bodily injured in the manner in which they are used, intended to be used, or threatened to be used.”
State v. Hatt, 740 A.2d 1037, 1038 (N.H. 1999). In that case, a firearm is objectively understood to be capable of causing
death or serious bodily injury in the manner in which it was threatened to be used. However, in the case of PLHIV having
sexual relationships, there are no such threats. Moreover, while the general public, misinformed about popular misconceptions
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PLHIV and persons with other STDs may be subject to mandatory testing,

treatment, quarantine, and isolation.

The Department of Health and Human Services, “may request the examination, and order isolation,
guarantine, and treatment of any person reasonably suspected of having been exposed to or of
exposing another person or persons to a sexually transmitted disease.”*® Isolation and quarantine
must be “by the least restrictive means necessary” to limit the spread of disease. **° Any person who
violates, disobeys, refuses, omits or neglects to comply with any order made pursuant to that purpose
is guilty of a misdemeanor, though the penalty is unspecified.*’

In 2008, a 24-year-old man of unknown HIV status was ordered to pay over $500 for an HIV test and
write a letter of apology to a police officer after spitting in the officer’s eye during an arrest.?®® The
extent to which the alleged exposure led to other measures, such as treatment, quarantine, or
prosecution, is unclear. However, this example illustrates what may be considered a “reasonable
suspicion of exposure,” at least as applied to mandated testing or treatment.

Important note: While we have made an effort to ensure that this information is current, the law is always
changing and we cannot guarantee the accuracy of the information provided. This information may or may not be
applicable to your specific situation and, as such, it should not be used as a substitute for legal advice.

regarding the modern routes, risks, and realities of HIV treatment and transmission, may believe HIV “often results in death,” it
is in fact objectively understood, among medical and public health experts, that (1) HIV is not easily transmitted through sexual
contact, especially with the use of condoms and/or ART, and (2) HIV is a chronic, manageable disease. See, e.g., CTR. FOR
Disease CoNTROL & PREVENTION, HIV Risk Behaviors, Estimated Per-Act Probability of Acquiring HIV from an Infected Source,
by Exposure Act, (Dec. 4, 2015) available at https://www.cdc.gov/hiv/risk/estimates/riskbehaviors.html (last visited Dec. 18,
2016) (Listing transmission risk for oral intercourse as “low”; for insertive penile-vaginal intercourse as 4 per 10,000 exposures;
for receptive penile-vaginal intercourse as 8 per 10,000 exposures; for insertive anal intercourse as 11 per 10,000 exposures;
and for receptive anal intercourse as 138 per 10,000 exposures); CTR. FOR DISEASE CONTROL & PREVENTION, HIV Effectiveness
of Prevention Strategies to Reduce the Risk of Acquiring or Transmitting HIV, (Jan. 7, 2016) available at
https://www.cdc.gov/hiv/risk/estimates/preventionstrategies.html (last visited Dec. 18, 2016) (ART reduces the risk of
transmission by 96%. Condom use reduces the risk of transmission by 63-80%). See also U.S. DEPARTMENT OF HEALTH &
HuMmAN SERVICES, HIV Basics: Overview: About HIV & AIDS: What Are HIV and AIDS?, available at https://www.hiv.gov/hiv-
basics/overview/about-hiv-and-aids/what-are-hiv-and-aids (last visited July 13, 2017) (“Today, someone diagnosed with HIV
and treated before the disease is far advanced can live nearly as long as someone who does not have HIV.”); U.S.
DEPARTMENT OF HEALTH & HUMAN SERVICES, HIV Basics: HIV Testing: Just Diagnosed: What's Next?: Living with HIV, available
at https://www.hiv.gov/hiv-basics/hiv-testing/just-diagnosed-whats-next/living-with-hiv (last visited July. 13, 2017) (“Taking
[ART] to treat HIV slows the progression of HIV and helps protect your immune system [and] can keep you healthy for many
years and greatly reduces your chance of transmitting HIV to sex partner(s) if taken the right way, every day.”)

95 N.H. REV. STAT. ANN. § 141-C:18 (2016). See also N.H. REv. STAT. ANN. §§ 141-C:6, 141-C:12, 141-C:15, 141-C:8 (2016);
N.H. Cobe ADMIN. R. ANN. HE-P 301.02, 04-05 (2016).

%6 N.H. REV. STAT. ANN. § 141-C:11 (2016).
%7 N.H. REV. STAT. ANN. § 141-C:21 (2016).

%8 New Hampshire Man Forced to Pay for Cop’s HIV Test After Spitting, HIV JusTicE NETWORK, Aug. 18, 2008, available at
http://www.hivjustice.net/case/us-new-hampshire-man-forced-to-pay-for-cops-hiv-test-after-spitting/.
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New Hampshire Revised Statutes

Note: Provisions imposing punitive restrictions or listing criminal sentences are denoted with ** and are generally
listed first. Thereafter, provisions within a particular title are listed numerically.

TITLE X. PUBLIC HEALTH

N.H. REV. STAT. ANN. 8 141-C:6 (2016)

Rulemaking

The commissioner shall adopt rules, pursuant to RS 541-A, relative to:
(1) Identifying communicable diseases to be reported under RSA 141-C:8

(V) Establishing, maintaining, and lifting the isolation and quarantine of cases, carriers, or suspected
cases or carriers of communicable diseases under RSA 141-C:11.

(VI Issuing and carrying out orders for the treatment and care and for the restriction and control of
diseases under RSA 141-C:15.

N.H. REV. STAT. ANN. § 141-C:18 (2016)

Sexually Transmitted Diseases

I. The commissioner may request the examination, and order isolation, quarantine, and treatment of
any person reasonably suspected of having been exposed to or of exposing another person or persons
to a sexually transmitted disease. Any order of treatment issued under this paragraph shall be in
accordance with RSA 141-C:11, RSA 141-C:12, and RSA 141-C:15.

N.H. REV. STAT. ANN. 8§ 141-C:21 (2016) **

Penalty

Any person who shall violate, disobey, refuse, omit or neglect to comply with any of the provisions of
RSA 141-C, or of the rules adopted pursuant to it, shall be guilty of a misdemeanor if a natural person,
or guilty of a felony if any other person.

N.H. REV. STAT. ANN. 8§ 141-C:11 (2016)

Isolation and Quarantine

I. Whenever it is necessary to prevent the introduction or spread of communicable diseases within this
state or from another state, or to restrict such diseases if introduced, and when such communicable
diseases pose a substantial threat to the health and life of the citizenry, the commissioner shall
establish isolation or quarantine for persons who are cases or carriers, or suspected cases or carriers
of communicable diseases, and establish quarantine for commodities, conveyances, baggage and
cargo that are carriers or suspected carriers of the communicable diseases by written order prepared in
accordance with RSA 141-C:12. Such isolation or quarantine shall be by the least restrictive means
necessary to protect the citizenry which, in the case of an individual, shall be at a place of his or her
choosing unless the commissioner determines such place to be impractical or unlikely to adequately
protect the public health. The commissioner shall adopt such rules regarding the establishment,
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maintenance and lifting of isolation and quarantine as the commissioner may deem best for protecting
the health of the public.

lll. The commissioner may, in ordering isolation or quarantine of persons, require that treatment be
obtained in accordance with rules adopted under RSA141-C:15.

N.H. REV. STAT. ANN. § 141-C:12 (2016)
Orders

I. The commissioner, in imposing isolation and quarantine under RSA 141-C:11, in requiring treatment
under RSA 141-C:15, or in excluding children under RSA 141-C:20-d, shall do so by written order. The
order shall include, as appropriate, the following information:

(a) The cause of the quarantine or isolation.
(b) The location of quarantine or isolation.

(c) When appropriate, that decontamination be performed on commaodities, conveyances,
baggage and cargo.

(d) When treatment is required as part of the order, where such treatment is available and, if
applicable, what effect the receipt of treatment may have on the conditions of isolation and
quarantine.

(e) The period of duration of isolation or quarantine.
(f) The commissioner's signature.

(g) The reason and length of time for the exclusion of children from schools and child care
facilities.

Il. Orders issued under this section shall be complied with immediately.

Ill. When an individual subject to an order for isolation or quarantine refuses to cooperate with such
order, the commissioner may issue a complaint, which shall be sworn to before a justice of the peace.
Such complaint shall set forth the reasons for the order imposing isolation or quarantine and the place
or facility where the individual shall be isolated or quarantined. Upon being presented with such an
order, any law enforcement officer shall take such individual into custody and transport the individual to
the place or facility where the individual is to be isolated or quarantined.

N.H. REV. STAT. ANN. 8§ 141-C:15 (2016)

Treatment, Care of Sick; Costs.

I. Any person infected with a communicable disease, or reasonably suspected of being infected with a
communicable disease, and whose continued presence among the citizenry poses a significant threat
to health and life, shall be ordered by the commissioner under RSA 141-C:11,to report to a health care
provider or health care facility to undergo such treatment and care as the commissioner may deem
necessary to eliminate the threat. The commissioner shall adopt rules, pursuant to RSA 541-A,
necessary to issue and carry out such orders for treatment and to restrict and control communicable
disease through treatment.
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VI. When an individual subject to an order for treatment by the commissioner refuses to undergo such
ordered treatment, the commissioner may issue a complaint, which shall be sworn to before a justice of
the peace. Such complaint shall set forth the reasons for the order imposing treatment, the nature of
the treatment to be provided, and the place or facility where the treatment shall be provided. Upon
being presented with such an order, any law enforcement officer shall take such individual into custody
and transport the individual to the place or facility where the treatment is to be provided.

N.H. REV. STAT. ANN. 8§ 141-C:8 (2016)

List of Diseases; Report Forms.

The commissioner shall compile a list of reportable communicable diseases necessary to protect the
citizenry. The commissioner shall develop and provide a form for the reporting of communicable
diseases under this section. The form shall include, at a minimum, the name, age, address, occupation,
and place of occupation of the person. Reportable information shall not include psychiatric,
psychological, or other mental health records or information.

New Hampshire Code of Administrative Rules

AGENCY He-P. DEPARTMENT OF HEALTH AND HUMAN SERVICES; DIVISION
OF PUBLIC HEALTH SERVICES

N.H. CoDE ADMIN. R. ANN. HE-P 301.05 (2016)

Restriction and Control Measures for Isolation and Quarantine for Specific Diseases.

(a) For AIDS/HIV infection, and other specific infections that occur in AIDS/HIV infected patients,
hospitals and other institutional settings shall observe precautions for patients as addressed in He-P
301.04.

(f) For hepatitis, isolation precautions shall be as follows:

(2) For persons with hepatitis B or C, precautions shall be instituted in accordance with He-P
301.04.

N.H. CODE ADMIN. R. ANN. HE-P 301.04 (2016)

Methods of Isolation

Hospitals and other health care institutions shall institute appropriate precautions consistent with the
Healthcare Infection Control Practices Advisory Committee 2007 Guideline for Isolation Precautions:
Preventing Transmission of Infectious Agents in Healthcare Settings, June 2007 and the Healthcare
Infection Control Practices Advisory Committee, Management of Multi-drug Resistant Organisms in
Healthcare Settings, HICPAC Advisory Committee. October 2006.
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New Jersey

Analysis

People living with HIV (PLHIV) or other sexually transmitted infections (STIs)

must disclose their status to sexual partners.

PLHIV may face prosecution for engaging in sexual activity without first disclosing their HIV status.
is a crime of the third degree, punishable by up to five years in prison and up to a $15,000 fine, for an
PLHIV to engage in an “act of sexual penetration” without the informed consent of the other party.®”
Persons with an STI must similarly disclose their health status to sexual partners before engaging in
any sexual activity.’”* Prosecutions involving an STI other than HIV, which include, but are not limited
to, chancroid, gonorrhea, syphilis, and herpes virus,®? are for a crime of the fourth degree, for which
the penalty may include imprisonment for up to 18 months and a fine of up to $10,000.°”® Both statutes
encompass oral, anal, and vaginal sex, as well as penetration of either the anus or vagina by the
person’s hand or finger, or another object.’” Neither the intent to transmit HIV nor actual transmission
of HIV is necessary for conviction.

969 It

Notable prosecutions include:

¢ In October 2011, a 64-year-old man was charged under the exposure statute for engaging in
sexual intercourse with two women without disclosing his HIV status.®”® He pled guilty in
exchange for a 364-day sentence and three years of probation.®’®

¢ In March 2010, a twenty-year-old man living with HIV was charged under New Jersey’s
diseased persons statute for having sexual relations with two women without disclosing his HIV
status.””” The man served roughly two years of a four-year sentence before being paroled.®”®

99 N.J. STAT. ANN. § 2C: 34-5(b) (2016).

970 1d. 88§ 2C: 34-5, 2C: 43-6(a)(3), 2C: 43-3(b)(1) (2016).

971 § 2C: 34-5(a) (2016).

972 Id.

93 1d. 88§ 2C: 43-6(a)(4), 2C: 43-3(b)(2) (2016).

974 N.J. STAT. ANN. § 2C: 14-1(c) (2016)

975 Philip Caulfield, Ex-N.J. police captain, Charles Martina, didn’t tell women he had HIV before sex: prosecutors, NEw YORK
DaiLy NEws, Oct. 13, 2011, available at http://www.nydailynews.com/news/national/ex-n-police-captain-charles-martina-didn-
women-hiv-sex-prosecutors-article-1.962697.

976 Mike Deak, Ex-cop with HIV pleads guilty to sex with two women, myCentralJersey.com, Feb. 17, 2015, available at
http://www.mycentraljersey.com/story/news/local/somerset-county/2015/02/17/retired-hiv-plainfield-cop-quilty-sex-
women/23569489/.
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Any criminal defendant shall be ordered by a court to submit to an HIV test if, in the course the
commission of the offense, (1) another person had contact with the defendant which involved or was
likely to involve the transmission of bodily fluids, or (2) another person suffered a prick from a
hypodermic needle, and there is probable cause to believe the defendant uses intravenous drugs.®”
The results of such tests are to be kept confidential, except as authorized by law or court order,*®
although they cannot be used to prosecute a person under the “diseased person committing an act of
sexual penetration” law.*®* They can, however, be used, “if the crime is a first degree crime and there is
a reasonable likelihood that the record in question will disclose material information or evidence of
substantial value in connection with the investigation or prosecution.”*®

PLHIV have been prosecuted under general criminal laws, including attempted

murder, in HIV exposure cases.

In State v. Smith, the New Jersey Superior Court Appellate Division affirmed the conviction and twenty-
five-year sentence of an inmate living with HIV who was found guilty of attempted murder, aggravated
assault, and terrorist threats for biting a corrections officer.”®® The court gave sufficient weight to trial
evidence—consisting of three anecdotal sources—to affirm that saliva can transmit HIV.%*

The defendant offered evidence at trial and on appeal that he knew HIV could not be transmitted
through biting because various health professionals had counseled him on the matter, and, therefore,
his threats were only made to take “advantage of the ignorance and fear of his jailors.”*®® Nonetheless,
the court found the jury, “reasonably could have rejected [the] defendant’s claim that he ‘knew’ biting or
spitting could not spread HIV, especially in view of the conflict in the record between that claim and his
conduct in jail over several months.”#%

In 1994, a 17-year-old woman was charged as an adult for attempted murder and aggravated assault
after she bit a juvenile detention officer.®®” At the time of the indictment, it was not confirmed whether
the woman had tested positive for HIV, only that “she believ[ed]” she had HIV.**®

77 United Press International, HIV-positive man faces rape charge, Mar. 10, 2010, available at http://www.upi.com/HIV-

positive-man-faces-rape-charge/42741268253641/. See also Press Release of Office of the Hunterdon County Prosecutor,
Additional Criminal Charges Against Rick “Ricky” D. Webster, March 5, 2010, available at
http://www.co.hunterdon.nj.us/pdf/prosecutor/Webster-PR-March2010.pdf.

78 See Riley Yates, HIV-positive man who had unprotected sex with three women gets state prison, The Morning Call, Dec.
23, 2015, available at http://www.mcall.com/news/breaking/mc-easton-hiv-positive-man-had-sex-with-women-20151223-
story.html. See also Rudy Miller, Prison for HIV positive man who didn’t warn 3 sexual partners, Lehigh Valley Live, Dec. 23,
2015, available at http://www.lehighvalleylive.com/news/index.ssf/2015/12/prison_for_hiv_positive _man_wh.html.

979 NJ. STAT. ANN. § 2C:43-2.3(a) (2016).

%0 § 2C:43-2.3(d) (2016).

%1 § 26:5C-9(b) (2016).

982 Id.

State v. Smith, 621 A.2d 493, 495 (N.J. Super. Ct. App. Div. 1993).

%% 1d. at 498-99.

%3 1d. at 504-05.

%% 1d. at 514.

Joseph F. Sullivan, Girl Who Thinks She has AIDS to Stand Trial for Biting of Guard, N.Y. TIMES, Aug. 31, 1994, available

at http://www.nytimes.com/1994/08/31/nyregion/qgirl-who-thinks-she-has-aids-to-stand-trial-in-biting-of-guard.html.
988
Id.

983

987
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In State v. Ainis, the New Jersey Superior Court Law Division found that a hypodermic needle
purportedly infected with HIV is a deadly weapon.®® Under New Jersey law, a deadly weapon is
defined as an object “which in the manner it is used or is intended to be used, is known to be capable of
producing death or serious bodily injury.”*%

In State v. E.W., the Superior Court of New Jersey Appellate Division upheld the conviction and
sentencing of a PLHIV to six years’ imprisonment for one count of second-degree sexual assault and
five years’ imprisonment, to be served concurrently, for one count of third-degree sexual penetration by
a diseased person.ggl The defendant, who was adherent to medical treatment, was charged for
engaging in consensual sex with his housemate without disclosing his HIV status.®%?

People having, or suspected of having, a venereal disease may be subject to

mandatory examination, treatment, or quarantine.

New Jersey public health law defines syphilis, gonorrhea, chancroid, lymphogranuloma venereum and
granuloma inguinale as venereal diseases and, “declare[s them] to be infectious and communicable
diseases, dangerous to public health.”**® Any person who “is, or is suspected to be, suffering from or
infected with a venereal disease,” may be required to undergo a medical examination.?** Sex workers
are, by definition, considered such suspected persons and may, at any time, be subject to a medical
examination.’®> Moreover, any person appearing before the Superior Court or any municipal court may
be subject to examination for venereal diseases and medical treatment if it is determined that they may
have a venereal disease in an infectious stage.”*®

The State Department of Health may mandate quarantine and medical treatment “of a venereal disease
which it may deem necessary for the protection of the public health.”**” Such action may extend to
persons reasonably believed to have, and likely to spread, a venereal disease in its infectious stage, or
persons who refuse to submit to medical examination or treatment for venereal disease.**® Notice of
guarantine restrictions shall be made in writing to the persons to be quarantined, and a complaint may
be filed with the Superior Court or any municipal court for persons who fail to comply with such
restrictions.**°

99 State v. Ainis, 721 A.2d 329, 331-34 (N.J. Super. Ct. Law Div. 1998).
%01, at 331. N.J. STAT. ANN. § 2C:11-1 (2016).

91 state v. E.W., 2012 WL 1948654, at *1 (N.J. Super. Ct. App. Div. May 31, 2012). Appellant had pled guilty but was
appealing on procedural issues including “receiving ineffective assistance of trial counsel.”

992 Id.

993 N.J. STAT. ANN. §§ 26:4-27; 26:4-28 (2016).

99 N.J. STAT. ANN. §§ 26:4-30; 26:4-31 (2016).

99 N.J. STAT. ANN. § 26:4-32 (2016).

9% N.J. STAT. ANN. § 26:4-49.7 (2016).

997 N.J. STAT. ANN. § 26:4-48 (2016). See also N.J. ADMIN CoDE § 8:57-1.11 (2016); N.J. AbmiN CopE §§ 8.57-1.5 (2016) (listing
chancroid, chlamydia, gonorrhea, hepatitis B, hepatitis C, and syphilis as communicable diseases to be reported within 24
hours of diagnosis), 8:57-1, app. B (2016) (Model Rules for Local Boards of Health outlining model rules for quarantine and
isolation procedures, including conditions and principles, appeals process, and rights of individuals and groups subject to
isolation and quarantine. However, no local health board is required to adopt the model rules.).

998 N.J. STAT. ANN. § 26:4-36 (2016). Such persons are also liable for violation of public health provisions according to N.J.
STAT. ANN. 88 26:4-129; 26:4-49 (2016), as explained below.

999 NLJ. STAT. ANN. § 26:4-36 (2016).
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Persons who violate any public health provision are subject to a fine up to $100.'°® For a second
offense within six months the penalty may include, in addition to a fine, imprisonment for any number of
days not exceeding one for each dollar of the penalty.***

Finally, the warden of any penal institution may require all inmates to submit to medical examination for
venereal disease or else be subject to isolation; inmates with an infectious venereal disease may also
be isolated.***

Important note: While we have made an effort to ensure that this information is current, the law is always
changing and we cannot guarantee the accuracy of the information provided. This information may or may not be
applicable to your specific situation and, as such, it should not be used as a substitute for legal advice.

1000 N 3. STAT. ANN. § 26:4-129 (2016).
1001 N J. STAT. ANN. § 26:4-49 (2016).
1002\ J. STAT. ANN. § 26:4-49.8 (2016). The statue does not specify a time limit for isolation.
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New Jersey Annotated Statutes

Note: Provisions imposing punitive restrictions or listing criminal sentences are denoted with ** and are generally
listed first. Thereafter, provisions within a particular title are listed numerically.

TITLE 2C: THE NEW JERSEY CODE OF CRIMINAL JUSTICE

N.J. STAT. ANN. § 2C: 34-5 (2016) **

Diseased person committing an act of sexual penetration

(a) A person is guilty of a crime of the fourth degree who, knowing that he or she is infected with a
venereal disease such as chancroid, gonorrhea, syphilis, herpes virus, or any of the varieties or stages
of such diseases, commits an act of sexual penetration without the informed consent of the other
person.

(b) A person is guilty of a crime of the third degree who, knowing that he or she is infected with human
immune deficiency virus (HIV) or any other related virus identified as a probable causative agent of
acquired immune deficiency syndrome (AIDS), commits an act of sexual penetration without the
informed consent of the other person.

N.J. STAT. ANN. § 2C: 14-1 (2016)

Definitions

The following