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Attempt at Overdose Humor?



The Federal Part



Most Commonly Used Federal Drug Statutes
Statutory Provisions Penalty Enhanced Penalty for Death/SBI

21 USC § 841(b)(1)(A)

21 USC § 960(b)(1)

 10 years to Life
 With one 851, 15-Life
 With two 851s, 25-Life

 20 years to Life
 With 851, Life

21 USC § 841(b)(1)(B)

21 USC § 960(b)(2)

 5-40 years
 With 851, 10-Life

 20 years to Life
 With 851, Life

21 USC § 841(b)(1)(C)

21 USC § 960(b)(3)

 0-20 years
 With 851, 0-30 years

 20 years to Life
 With 851, Life

21 USC § 841(b)(1)(E)  0-10 years
 With 851, 0-20 years

 0-15 years
 With 851, 0-30 years



Elements – 21 USC § 841

• Knowingly and intentionally

• Manufacture, distribute, or dispense or possess with intent to do so

• Controlled substance

• Quantity

• Enhanced sentence if death or serious bodily injury results from the use of 
such substance



SBI = Serious Bodily Injury
Statutory Definition 21 U.S.C. § 802(25)

• Substantial risk of death

• Protracted or obvious disfigurement

• Protracted loss or impairment of the function of a bodily member, 
organ or mental faculty



Burrage v. United States

134 S.Ct. 881 (2014)



Burrage and Causation



“[A]t least where the use of the drug distributed by the 
defendant is not an independently sufficient cause of the 
victim’s death or serious bodily injury, a defendant cannot 
be liable … unless such use is a but-for cause of the death 
or injury.”

unless such use is a but-for cause



Actual Cause

Amount Required to Kill Amount Victim Took

Amount Defendant Distributed

Slide courtesy of Angela Campbell of Burrage v. United States fame



But-For Cause

Amount Required to Kill Amount Victim Took

Amount Defendant Distributed

Slide courtesy of Angela Campbell of Burrage v. United States fame



Independently Sufficient Cause

Amount Required to Kill Amount Victim Took

Amount Defendant Distributed



“The language Congress enacted requires death to ‘result from’ 
use of the unlawfully distributed drug, not from a combination 
of factors to which drug use merely contributed.”
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Legal Cause = Undecided Question in Burrage

Second Question Presented:

Whether crime of distribution of drugs causing death under 21 USC §
841 is a strict liability crime, without a foreseeability or proximate 
cause requirement?

Not decided by the Supreme Court



United States v. Robinson, 167 F3d 824 (3rd Cir. 1999)

• Congress’ language is “plain and unambiguous” and does not require 
proof that Defendant knew or should have known death would result

• “Congress recognized that risk of death or serious bodily injury is 
inherent in product and thus it provided that persons who distribute 
it do so at their peril”



Joint Possessor Defense

• United States v. Swiderski, 548 F.2d 445 (2nd Cir. 1977)

• H: when two people “simultaneously and jointly acquire possession 
of a drug for their own use, intending only to share it together, their 
only crime is personal drug abuse – simple joint possession, without 
any intent to distribute the drug further”

• Many courts only allow if both parties present when drug acquired
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