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Pending before the Court is Defendant Kevin Howard’s motion to vacate his convictions

based on a change in law after the verdict. (Instrument No. 1247).
L

On May 31, 2006, a jury returned a guilty verdict against Kevin Howard (“Howard”), the
former Chief Financial Officer of the defunct Enron Broadband Services (“EBS”) unit, on all five
counts charged in the government’s Sixth Superseding Indictment. (Instrument No. 1187, Instrument
No. 914 — Sixth Superseding Indictment). Specifically, the jury returned a general verdict finding that
Howard had engaged in a conspiracy to commit wire fraud and to falsify Enron’s books and records
(“Count One”), in violation of 18 U.S.C. § 371, had committed three counts of wire fraud (“Counts
Two through Four”), in violation of in violation of 18 U.S.C. §§ 1343 and/or 1346, and one count
of falsifying Enron’s books and records (“Count Five”), in violation of 15 U.S.C. § 78m(b)(2)(A) &
(B), 78m(b)(5), 78ff and 17 C.F.R. § 240.13b2-1. (Instrument No. 1187).

On August 1, 2006, approximately two months after the jury found Howard guilty on all
charges, the United States Court of Appeals for the Fifth Circuit issued an opinion in another Enron-
related case, United States v. Brown, 459 F.3d 509 (5th Cir. 2006), petition for rehearing and for

rehearing en banc denied, No. 05-20319 (5th Cir. October 18, 2006). In Brown, a case involving
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similar facts, the Fifth Circuit vacated the conspiracy and wire fraud convictions of several defendants
on the legal grounds that one of the two theories underlying the defendants’ wire fraud convictions,
the deprivation of honest services theory under § 1346, was flawed. Further, because the jury that
convicted the defendants in Brown had not been asked to specify which wire fraud theory formed the
basis of their verdict, the Court concluded that the defendants’ convictions had to be vacated in
accordance with the Supreme Court’s mandate in Yates v. United States, 354 U.S. 298 (1957)
(stating that where a jury is not asked to indicate the basis for its verdict and one basis is nullified, the
conviction(s) must be set aside), overruled on other grounds by Burks v. United States, 437 U.S. 1
(1978).

On September 29, 2006, Howard filed a motion with this Court to vacate his convictions
based upon a change in the law. (Instrument No. 1247). Howard’s motion contends that the Brown
opinion similarly unravels the legal theory underlying his convictions, thereby requiring that his
convictions be vacated as well. Specifically, Howard argues that Count One of the Sixth Superseding
Indictment charged Howard with engaging in a conspiracy to commit wire fraud and falsify Enron’s
books and records. (/d., at 8). Count One contained three theories or bases under which Howard
could be found guilty of the conspiracy charge, “two involving conspiracy to commit the offense of
wire fraud and one involving conspiracy to falsify Enron’s books and records.” (/d.). The jury was
instructed by the Court that in order to find Howard guilty of conspiracy, the United States did not
have to prove that Howard had engaged in a conspiracy to commit both wire fraud and the
falsification of Enron’s books and records. (Instrument No. 1176, at 12-13 — Court’s Instructions
to the Jury). Rather, the jury could find Howard guilty of the alleged conspiracy if they found him
guilty of committing either offense; that is, wire fraud or the falsification of Enron’s books and

records. (/d.).
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