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The Codition to Preserve the Attorney-Client Privilege commendsCharman Leahy, Ranking
Member Specter and the members of the Committee for convening today® hearing on the effect
of the McNulty Memorandumon therightto coursdl in corporate investigations Aswe explain
beow, the McNulty Memorandumdoes not Bindeed, cannot Dsolve the chronic Quulture of
waiverOof the attorney-client privilegetha its predecessors, and similar govanmental policies
and practices in other federal agendes, have created. It also does notaddress chdlengesto
individud employeesCrights tha result from overly-aggressive prosecutorial and enforcement
tactics employed by government investigators during the condderation of the sufficiency of a
company@ coopeation with thegovernment.

Federal legidationis necessary to solve these fundamental problems. Accordingly, we strongly
endorse S. 186and HR 3013 Thislegidation simply and clearly prohibits U.S. govenment
employees, directly or indirectly, from pressuring companies or other organizationsto waive
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thar attorney-client privilege or work produd protectionsor to take actionstha adversely affect
therights of ther employees as an indicator of ther coopeationin an investigaion.

The Attorney-Client Privilege Protection Act of 2007 is a carefully crafted and judicioustool tha
isdesigneal solely to address prosecutorial and enforcement practices tha have cropped upin the
last few years, and does notin any way amend theapplication of privilegerights or law, or
impede govenment investigatiionsinto corporate wrongdang. TheAct does notredefinewha is
or isnotconsdered privileged. It aso does nothindea prosecutors and enforcement agents from
decidingwhoto investigate, from ganing access to all thefacts necessary to condud an
investigation, or from making their own decision whether to indict individuds or an organization
accused of wrongdong. It does not alter or remove any of the appropriate tools prosecutors have
employed for decades in pursuing corparate crime and punishing corporate criminds. And it
specifically provides tha the Act does notin any way prevent acompany tha wishesto
voluntarily waive itsrights or privileges fromdoing so. All that this Act doesisto reverse DOJ
and other agency@® enforcement policies and practices adopied in thelast few years tha erode
both the attorney-client privilege as defined by the courts and other fundamental defense rights
of individud employees defined by thejudice system and Conditution.

Until such legidationis enacted, the government can and will continueto ingppropriately
abrogae corporate attorney-client privilege and work produd protections as well asindividud
defenserights, tha are undisputed by law. Left unchecked, these federa policies will continue
to frugrate corporate compliance efforts by preventing counsl from conduding complete and
effective investigationsand/or implementing remedial measures in respons to an allegation of
wrongdong. Further, these federa policies discourage employee coopeation with an
investigation into an allegation, and negate individud employeesCconditutiond rights by
preventing them from mouning adefense to allegaionsmade agang them in the corparate
context should they become targets (or even witnesses) in the govanment@ investigaion.

The Veasey Report

TheHonorable E. Norman Veasey, former Chief Judice of the State of Delaware, issued areport
ddivered to this Committee that strongly suppotts the case for legidation. Chief Jugice VeaseyO
report verifies detailed stories of abuses of prosecutorial and enforcement authority in the
investigation of allegaionsof corporate wrongdong. These abuses occurred both before and
after theissuance of the Department of Jugtice® McNulty Memorandum  Chief Judtice
Veasey@ interviews provide a compdling sngpshot of the kindsof practices and the devastating
fall-out tha continues to occur on amuch broader scale than can bereported in asingle hearing.
We have previoudy provided to Congress' with theresults of empirical studies tha drive these

' Empirical survey results documenting widespread problems with privilege waiver abuse and prosecutorial
coercion of employeerights to raise adefense to allegations were offered to Congress and the public at past hearings
in both the House and Senate on thisissue/bill. Please see Is the Privilege Under Attack? (2005) at
http://www.acc.com/Surveyd/attyclient.pdf, and The Decline of the Attorney-Client Privilege in the Corporate
Context (2006) at http://www.acc.com/Surveys/attyclient2.pdf.
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points home onthelarger scale, showing that what is offered in the Chief Justice@ report asa
sampling of real-life eventsisindcative of alarger patern of practice.

Chief Justice Veasey@ report bdies claims by the Department of Justice that the McNulty
Memorandumadequaely addresses our concerns |n fact, Chief Jugtice Veasey@ report makesiit
clear that little, if anything, has changed since the Thompson Memo wasfirst issued. Based on
Judtice Veasey@ interviews with the lawyers whose cases appear in this report, and suppoted by
already published and first-hand reports from our members, the Codition draws the following
condusons

1. While the Department of Judice issued the McNulty Memorandumwith the stated intent of
curbing abusve privilege waiver practices of afew errant prosecutors, casesinvolving such
abuses continueunabaed pog-McNulty, and are clearly not addressed by McNulty@ new
process for vetting privilegewaiver demands The McNulty Memorandumdoesn®address at
all anunmber of problems encountered by employees whose defense rights are abrogaed.

2. These cases suggest further tha other federal agendes not governed by the McNulty
Memorandum(such asthe SEC, HUD, IRS, FCC, EPA, DOL, and FERC) continueto engage
unabaed in privilege waiver and employee coercion modded on DOJ practices authorized unde
the Thompson Memorandun indeed, the attitudeof enforcement officialsis that they are not
similarly encumbered by restraints that DOJ suggests in the McNulty Memo. Legidationtha
coveasal fedeara agents and agendesis needed to curb these abuses of authority.

3. DOJ maintainsthat the Thompson and McNulty coopeation criteria are nat mandaory
checklists, but merely Qhekindsof issues tha prosecutors in their discretion should congder.O
Unfortunaely, reality suggests tha thisis ssimply not the case. Thereported cases doaument
how some prosecutors and enforcement officials operate as if the Memoranda(3 coopeation
criteria are amandaory checklist.

4. Prosecutors and enforcement officials who abuse ther powers unde the McNulty
Memorandun(® authority appesr to belessinterested in wha is necessary or sufficient to
condud their investigation, and more interested in ensuring that companies QroluntarilyOprovide
them with privileged material, even when the prosecutor@ requests are overly broad and could
harm a company and its stakeholdersin ther efforts to recover fromafailure ingigaed by errant
employess.

5. Main Jugice in Washington does not have control over local US Attorney practicesthat are
theoretically suppogd to beregulated by the McNulty Memorandum Those prosecutorsin the
field still requesting privilege waivers (even through more subtle means pog-McNulty than they
may have employed previoudy) are able to ignae the McNulty Memorandumwith confidence
because companies cannotafford to question their authority. Asaresult, prosecutorsOcontinuing
waiver expectationsor demandsare notreported up to DOJ Headquaters as the Memorandum
dictates they mug be, and therefore cannotbe captured in DOJ@ reports of privilege waivers
requested.
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6. A paticularly disturbing trend is the nunber of respondents who suggested tha it is
increasingly common for less experienced prosecutors to engagein such coercive practices. This
suggests tha privilegewaiver demandsand practices that force companiesto act agang
employeesQdefense rights Dind uding those now made bd ow radar pos-McNulty Dare
becoming a new norm of future prosecutoria practice. Thereisaso aresulting void emergingin
the skill sets of youngprosecutors who will never learn how to condud their own investigaions
effectively and appropriately, or even assess the relevant information they need to consde when
looking into corporate alegaions since so many now prefer to force companiesto doall
investigative work for them accompanied by arequest for blanket waivers over everything.

7. Companies providing proof of ther compliance efforts, results of investigations access to
employees, and all therelevant facts aren®seen as doing enoughE  why should that be? One
wondeswhat islacking in coopeationif privilegewaiver isall tha is not offered and al the
other information necessary to condud an inquiry is provided?

8. Since the prosecutor@ threat of a mere pronounement of the consderation of an entity
indictment (as oppogd to indictment of individuds from the company accused of theactud
wrongdong) is so devastating to a company@ longterm survival, corporate leaders have no
practical choice butto agree to comply with a prosecutor@ ThompsonMcNulty demands even if
the company believes it can successfully address the allegations if given the chance to present
their case. Thefate of Arthur Andasen after the announ@ment of itsindctment as an entity
(even thougheventudly exoneated by the courts) teaches companies to pay close attention to
the potential impact of this threat onthe continued vitaity of the company® market value,
shareholder and employee relationships investor confidence and public podure/brand.

9. Further, respondents noted thar concernstha since DOJ and enforcement officias, especially
from the SEC, often work in tandem on an investigation (a Qoarallel investigationQ, the McNulty
Memo(@ limited protectionsare meaningless if the enforcement agency can make those demands
unfettered and if US Attorneys coopeating in theinvestigaion can share theresulting
information withoutever making thar own QvicNulty requiredOrequests. Further, while the
McNulty Memo removed oneof several criteriafromtheorigind Thonpson Memo as a result of
the US v. Stein decision (re interference with payment of defense fees afforded unde the
company@ policies or bylaws), ndther the McNulty Memo nor any of the enforcement agency
policies recognize tha any limits should be placed on coercive and unoonditutiond defense
interference tactics used agang employees who are targets or witnesses in govenment
investigaions

In sum, the McNulty Memo falls short of providing meaningful protectionsfrom prosecutorial
abusssin thefield and does not address enforcement practices in other agendestha are
paterned on DOJ policies. TheMcNulty Memo is not seen as an effective tool in erasing
practices tha have arisen pod-Enron as it was designed to do. Further, respondents are
concerned tha even the McNulty Memo(@ limited protectionsstill make it clear that DOJ (as
oppo=d to the courts) has therightto determine when corporationsmay or may not assert ther
privileges or choo to defend therights of their employees, even if applied with greater
discretion than some local field prosecutors and enforcement officials currently employ.
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Conclusion

Current DOJ and enforcement agency policies and practices continueto erodetheattorney-client
privilege and place untenable pressure on companies and employees to waive basic conditutiond
rights guaanteed to every persontargeted in acrimind proceeding. They alow prosecutors and
enforcement professionds to assume the mantle of arole propealy reserved for impartia courts
andjudges.

As a court-protected dodrine, the attorney-client privilegeis the oldest of theevidentiary
privileges and is a cornerstoneof our judice system. The scopeand application of this dodrine
aswell as of attorney work-produd protectionsand the application of employee defenserights,
are well-settled law tha existed long before these recent government policies creating this
culture of waiver. To quote fromthe mog recent letter to this Committee from alarge number of
former senior DOJ officials who are concerned with these practices and policies, GE it isour
condgdered judgrrent that thetime has arrived for Congress to restore the prope bdance between
thetools tha thegovenment needsto fight corporate crime and therights of both individud and
corporate citizens Indeed, the need for such bdance lies at the heart of the separation of powers
between the three branches of govanment. Accordingly, we strongdy encourage you and your
colleagues on the Senae Judiciary Committee to seek the enactment of bdanced legidationlike
S. 186, the Attorney-Client Privilege Protection Act of 2007, which would reverse theharmful
provisionsin the McNulty Memorandumand other similar federal policies.O

* Letter from Stuart M. Gerson (actng Attorney Genreral: 1993; Assistart Attorney Genreral, Civil
Division;1989-1993), Card E. Dinkins (Deputy Attorney Gereral: 1984-1985), Walter E. Dellinger 11l
(acting Sdicitor Gererat 1996-97), Jamie Gorelick (Deputy Attorney Genreral, 1994-1997), Edwin Mees
Il (Attorney Generat 1985-1988), Theodore B. Olson (Sdicitor General: 2001-2004), Kemeth W. Starr
(Sdicitor Gereral: 1989-1993), Dick Thornburgh (Attorney Generat 1988-1991) and Seth P. Waxman
(Sdicitor Gereral: 1997-2001), addressedto the Chairmenand Rarking Membersof the Serate and
House Judiciary Committees dated July 30, 2007.



