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INTEREST OF THE AMICUS CURIAE"

The National Association of Criminal Defense
Lawyers (“NACDL”) is a non-profit organization with
direct national membership of over 11,500 attorneys,
in addition to more than 28,000 affiliate members
from all fifty states. Founded in 1958, NACDL is the
only professional bar association that represents
public defenders and private criminal defense
lawyers at the national level. The American Bar
Association recognizes NACDL as an affiliated
organization with full representation in the ABA
House of Delegates.

NACDL’s mission is to ensure justice and due
process for the accused; to foster the integrity,
independence, and expertise of the criminal defense
profession; and to promote the proper and fair
administration of criminal justice, including issues
involving the Bill of Rights. NACDL files
approximately thirty-five amicus briefs each year on
various issues in this Court and other courts.

! Pursuant to Rule 37.6, counsel for amicus states that no
counsel for a party authored this brief in whole or in part, and
that no person other than amicus, its members, or its counsel
made a monetary contribution to the preparation or submission
of this brief. Petitioner has filed a global consent to amicus
filings, and a letter of consent to the filing of this brief from
respondent has been lodged with the Clerk of the Court
pursuant to Rule 37.3.



SUMMARY OF ARGUMENT

Kansas seeks a blanket rule that “criminal
defendants’ voluntary statements should be
admissible for impeachment purposes,” Pet. 18, on
the ground that impeachment via such statements
serves “the fundamental purpose of our adversary
system—to seek the truth.” Petr. Br. 22. But Kansas
ignores a foundational element of truth-seeking:
reliability. Statements used for impeachment cannot
advance the truth if they are unreliable in the first
place. And the particular kind of statement at issue
in this case — a jailhouse snitch’s uncorroborated
claim that the defendant confessed to him - is
notoriously unreliable. Accordingly, whatever the
general rule may be with respect to whether
voluntary statements secured in violation of the
Sixth Amendment are admissible for impeachment
purposes, this Court should hold here that the
Constitution forbids the introduction of
uncorroborated snitch testimony for this purpose.

I. In criminal cases, the reliability of assertions
that defendants have made incriminating statements
varies depending on the circumstances surrounding
the alleged statements. On one end of the spectrum,
confessions made in open court have several indicia
of trustworthiness because they are made by the
defendant, under oath, in front of a judge and jury
and with counsel present. When a police officer
swears that a defendant has voluntarily confessed,
still other relevant safeguards attach: officers receive
training designed to insure that the statements they
receive  are #reliable and  obtained
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constitutionally. Finally, disinterested citizen-
witnesses have little motive to lie about a defendant’s
statements.

At the other end of the spectrum lie accomplices
and jailhouse informants, commonly known as
“snitches.” Admitted criminals themselves, they
have strong motives to lie. And while accomplice
testimony retains at least some indicia of reliability,
because the accomplice inculpates herself in the
process, snitch testimony lacks even this form of
corroboration.

The problems posed by snitch testimony are
especially pernicious in the cases in which reliability
matters the most — for example, cases in which the
evidence absent the snitch testimony is thin, or those
that hinge on the jury’s choosing between conflicting
in-court testimony by the defendant and another
witness. Yet it is precisely these kinds of cases in
which prosecutors may be particularly inclined to
emphasize snitch testimony or to actively recruit a
snitch to secure a conviction.

Generally, snitches have incentives to fabricate
testimony in the hopes of currying favor with
prosecutors and receiving benefits — such as
improved prison conditions, a reduced sentence, or
dropped charges. As a result, some snitches go to
extraordinary lengths to learn about open cases,
locate defendants, and fabricate their confessions.
These snitches face strong incentives to produce
statements that will help the prosecution, even if
that means falsifying them. Worst of all are snitches
who are repeat offenders, handpicked by the police to
share a jail cell with the defendant and to obtain
confessions. These careersnitches have little to lose,
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and much to gain, from falsifying testimony, and they
may be most willing to perjure themselves.

II. The criminal justice system is ill-equipped to
ensure the reliability of snitches or to detect perjured
testimony. Prosecutors may be pre-disposed towards
a defendant’s guilt and therefore inadequately
skeptical of snitch testimony. Defense counsel are
hard-pressed to remedy these problems, because they
cannot monitor clients while they are in jail or
moving from cell to cell. And once the case goes to
trial, defense counsel are hampered in either
conveying fully to the jury the strong motives that
snitches have to lie or otherwise rebutting snitch
testimony.

III. Recognizing just these problems of
unreliability, many states now require corroboration
for accomplice testimony, which is less dangerous but
more prevalent. At a minimum, snitch testimony
should be admissible for impeachment purposes only
if it satisfies similar corroboration requirements.

ARGUMENT

Kansas’s argument that snitches should be
permitted to testify about confessions purportedly
made to them rests on the hypothesis that
defendants actually make incriminating statements
to snitches, that snitches accurately remember and
relay those statements, and that, as a result, snitch
testimony is truthful. Based on this assumption, the
State argues that snitch testimony furthers the
truth-seeking process.  This analysis, however,
cannot withstand scrutiny, as snitch testimony is
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I. Snitches Are Particularly Likely To Provide
Unreliable Testimony About Defendants’
Purported Confessions In Light Of The
Incentives They Face.

Snitches are often recidivists, who are inherently
unreliable individuals. In addition, snitches are
given strong incentives to lie through the promise of
dropped charges, reduced sentences, or jailhouse
benefits. Some are even put in a position to frame
another individual for a crime they themselves
committed. The result — untrustworthy recidivists
faced with strong incentives to lie — leads to
testimony that is often false and that undermines,
rather than furthers, the truth-seeking process.

A. “Career Snitches” Pose A Special
Threat To Reliability.

Career snitches, by definition, are individuals
who disregard legal obligations: if they were not
charged repeatedly with violating the law, they
would not find themselves so often in jail in the first
place. As a result, their testimony is inherently
suspect and self-interested.

By definition, “[a]ll jail house informants are
incarcerated. They necessarily are charged with, or
have been convicted of, a crime. These crimes include
the most serious and often heinous crimes.” REPORT
OF THE 1989-90 LOS ANGELES COUNTY GRAND JURY,
INVESTIGATION OF THE INVOLVEMENT OF JAIL HOUSE
INFORMANTS IN THE CRIMINAL JUSTICE SYSTEM IN LOS
ANGELES COUNTY 9 (June 16, 1990) [hereafter GRAND
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JURY REPORT].2 Not only are snitches by implication
criminals, but a majority of them have “recidivistic
tendencies.” Id. at 10. They thus frequently find
themselves in jail, faced with the prospect of
increasingly longer sentences as a result of their
recidivism.

As some recidivists spend time in jail, they
become “career snitches,” who have learned how to
manipulate the system to their advantage and
provide falsified testimony most effectively. Once
recidivists have established themselves as persuasive
snitches, the police sometimes use them repeatedly,
even after learning that they have falsified testimony
in prior cases. For example, after one snitch was
diagnosed as a pathological liar, the police continued
to use him several more times. GRAND JURY REPORT,
supra, at 16. Some police departments even have
holding cells called an “informant tank” in which
known snitches are kept. ROBERT M. BLOOM,
RATTING 66 (2002). When the police need more
evidence against an individual, the detective on the
case will request that his suspect be placed in the
informant tank. Id.; see also, e.g., Br. of Resp. 2-3,

2 In 1989 to 1990, in the wake of an admission by one
career snitch, Leslie White, that he had repeatedly fabricated
testimony in prosecutions of other individuals, a grand jury in
Los Angeles County conducted an extensive investigation into
the use of jailhouse informants. ROBERT M. BLOOM, RATTING 65
(2002). The grand jury issued a report that summarized the
results of its investigation and “recommend[ed] policies and
procedures . . . [to] prevent or curtail the emergence of”
problems relating to the use of snitch testimony in the future.
GRAND JURY REPORT, supra, at 5.




7

Van de Kamp v. Goldstein, cert. granted, 128 S. Ct.
1872 (2008) (No. 07-854) (prosecutor acknowledged
that murder case “was filed in great haste” but
emphasized that “[fliling officers . . . [had] assure[d
him] that it will get stronger”; police then purposely
placed a career snitch in the defendant’s cell, and the

snitch reported an alleged confession the next day)
(citing J.A. 29, 30, 37-39)).

B. Snitches Have Strong Incentives To Lie.

Because testifying for the prosecution promises
remuneration, reduced sentences, and other benefits,
snitches face strong — and sometimes irresistible —
incentives to lie.

1. The Los Angeles grand jury investigation
revealed that “in the vast majority of cases it is a
benefit, real or perceived, for the informant or some
third party that motivates the cooperation.” GRAND
JURY REPORT, supra, at 12. That expectation is well
placed, as virtually all snitches receive some benefit —
ranging from reduced sentences and release to better
conditions of confinement — in exchange for their
testimony. Id. While these benefits may influence
all snitches, career snitches benefit even more fully.
After their testimony (valid or not) yields them
benefits or even a ticket out of jail, they are more
likely to provide testimony in the future, when they
once again face the prospect of punishment and see
an opportunity to cut a deal.

For snitches, “the ultimate reward” is to be
“release[d] from custody” in exchange for their
testimony. @ GRAND JURY REPORT, supra, at 12.








































































