
















































































something known or expected to affect investor conduct. See generally
United States v. Finnerty, 533 F.3d 143, 151 (2d Cir. 2008).
Just as some false statement crimes require knowledge of a “nexus” to
a particular proceeding, e.g., Arthur Andersen, 544 U.S. at 707-708, a false
statement cannot prompt criminal liability for securities fraud unless the
speaker is aware of the statement’s likely effect on securities markets and
intends to manipulate them by making it. There is no sign that Reyes was
aware that the accounting treatment of Brocade’s routine options grants
would have any effect on investors. Indeed, he might have received an
answer in the negative had he posed the question to a professional investor.
B. The Government’s Presentation Of A Theory
Apparently Known To Be False Improperly Bolstered
The Inference Of Intent To Defraud Investors, While

The Trial Court’s Erroneous Instructions Deprived
Reyes Of A Fair Chance To Rebut That Theory.

The government relied on tenuous inferences, some of which it
apparently knew were untrue. First, the government contended that
Brocade’s finance department did not know about any options backdating,
and thus could not properly account for its effect on reported expenses.
Second, the government contended that Reyes, an executive with a sales
background who lacked training in finance or accounting, had concocted an

options backdating scheme and deceived the finance department about it.



From this, the government asked the jury to infer that Reyes could not rely
on the finance department either to understand how options were priced or to
account for them properly.

At bottom, the government contended that Reyes defrauded Brocade
investors by signing incorrectly dated meeting minutes.  But the
government’s burden was to show that he signed with intent to defraud
investors, see Tarallo, 380 F.3d at 1181, not merely in an attempt to
circumvent company rules or practices, see Finnerty, 533 F.3d at 150-151,
let alone merely in accord with a company practice established by others (as
Reyes contended Was the case here). As the Supreme Court recently
reiterated in Stoneridge Investment Partners, LLC v. Scientific Atlanta, 128
S. Ct. 761 (2008), a securities fraud action must hinge on how the “the
investing public” learned of and reacted to the alleged “deceptive acts during
the relevant times.” Id. at 769.

There was no evidence that Reyes had any notion that the inaccurate
dates on meeting minutes would have significant effects on Brocade’s stock
price. Reyes did not cut himself in on the deal, and there is no evidence that
he took advantage of any stock price effects by making any unusual sales of

Brocade securities.



The government had to ask the jury to indulge in speculation to
connect widely separated dots. That exacerbates the effect of the central
prosecutorial misconduct asserted here. Again assuming that Reyes
accurately presents the import of the pretrial interviews of Brocade finance
department officials, at trial the government was well aware, from pretrial
statements to government investigators, that Brocade’s controller and chief
financial officer both knew about the backdating. See Reyes Br. 15-18.
Indeed, soon after Reyes’ trial the SEC brought an enforcement action
against one of the very officers that the government here painted as
innocently ignorant of any backdating. See Reyes Br. 31. A prosecutor’s
“deliberate deception of a court and jurors by the presentation of known
false evidence is incompatible with rudimentary demands of justice.” Giglio
v. United States, 405 U.S. 150, 153 (1972). If the Court adopts the view of
these facts set forth in Reyes’ brief, a retrial is plainly necessary here.

Rather than call as witnesses the high-level officials who knew about
backdating, the government instead put on one low-level clerk, Moore, who
was willing to testify that she did not know that the options grants were
backdated. See Reyes Br. 21-24. Reyes later presented substantial evidence
that she had recanted that testimony after trial, but the government actively

opposed vacating the conviction and the trial court let it stay in place. See
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Reyes Br. 32-34. Again, assuming that the witness indeed recanted, the
United States government—and its courts—are supposed to do better than
this.

It is the government’s solemn “duty to refrain from improper methods
calculated to produce a wrongful conviction as it is to use every legitimate
means to bring about a just one.” Berger v. United States, 295 U.S. 78, 88
(1934). “The function of the prosecutor under the Federal Constitution is
not to tack as many skins of victims as possible to the wall. His function is
to vindicate the right of people as expressed in the laws and give those
accused of crime a fair trial.” Kennedy v. Lockyer, 379 F.3d 1041, 1058 (9th
Cir. 2004) (quoting Donnelly v. DeChristoforo, 416 U.S. 637, 648-49 (1974)
(Douglas, J., dissenting)).

In light of the slim evidence that Reyes’ signature on backdated
options grant resolutions had anything to do with a desire to influence the
equities markets, the evidence that he supposedly deceived the finance
department about backdating was critical in establishing his intent to deceive
investors. Take away the evidence that the finance department supposedly
knew nothing about backdating—evidence that was intended to support an
inference that Reyes had concealed it and, thus, a guilty conscience about

backdating itself—and there was very little reason for a jury to infer that



Reyes intended to do anything but follow company procedures designed by
others and—to the extent he thought about it at all—enhance other people’s
compensation.

Other trial errors took away Reyes’ ability to defend against the
government’s misleading theory. Reyes has amply explained how the trial
court’s deficient instructions—and its ad hoc, sua sponte foreclosure of a
defense missing-witness argument—hampered Reyes’ ability even to point
out the deficiencies in the intent evidence the government did put on (let
alone the outright falsity of the evidence and argument). See Reyes Br. 46-
52. The government was fully capable of calling the missing finance
witnesses and immunizing their testimony in order to provide Reyes a fair
trial. Its failure to do so was more than worthy of comment, particularly
because in reality that failure was designed to avoid the collapse of the
government’s theory—a collapse that would, however, have served justice in
a way that the actual prosecution did not. Yet the trial court deprived Reyes
of the most fundamental tools of a fair and vigorous defense in this situation,
the ability to comment pointedly on the government’s unexplained failure to
put on obviously pertinent evidence, and the argument that documentary
evidence showed the very finance department knowledge that Moore denied.

Reyes had to defend himself with one hand tied behind his back.



Another instance of prosecutorial misconduct also directly shored up
the scant evidence of criminal intent. The government effectively told the
jury that defense counsel would lie because defense counsel’s client had lied
(ER1011), and that defense counsel’s use of an expert before trial was an
attempt to “carry out the lie” that Reyes had initiated. ER905. The district
court’s vague commentary did not repair the effects of these remarks to the
jury. Yet remarks of this kind taint the entire trial and require reversal. See
United States v. Rodrigues, 159 F.3d 439, 449 (9th Cir. 1998); Bruno v.
Rushen, 721 F.2d 1193, 1195 (9th Cir. 1983).

As the leading voice of criminal defense counsel, the NACDL urges
this Court to condemn that conduct in no uncertain terms. An ad hominem
attack on counsel to a criminal defendant threatens the fundamental fairness
of our adversarial system of criminal justice by making a vigorous defense
into a sign of guilt. And the improper remarks here again went straight to
the question of criminal intent, where thin and counterintuitive evidence
very well might not have persuaded the jury without the illicit boost of the
government’s slander on the defense enterprise.

The prejudice to Reyes is clear: the misconduct bolstered one of the
weakest links in the conviction. Accordingly, the convictions should be

vacated and the case retried unless acquittal is ordered.



CONCLUSION
The Court should vacate the judgment of conviction and remand the

case with instructions to enter a judgment of acquittal or to conduct a new

trial.
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