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those facts were disputed and trial court failed to hold
evidentiary hearing); State v. Quigg, 72 Wash. App. 828, 866
P.2d 655 (1994) (exceptional sentence above standard range
upheld for uncharged crimes of sexual abuse of same victim
on other occasions, different from those that the state charged
and proved at trial, that is, two counts of first-degree rape of
a child and two counts of child molestation); State v. Brown,
55 Wash. App. 738, 780 P.2d 880 (1989), review denied, 114
Wash.2d 1014, 791 P.2d 897 (1990) (upholding exceptional
sentence above standard range for defendant “resident child
molester” convicted of statutory rape and indecent liberties
for additional uncharged crimes of the same sort under state
statutory “multiple incidents” basis for exceptional sentence,
specifically holding that this was proper where the other
“multiple incidents” were different from the charged and
proven crimes); State v. Spisak, 66 Wash. App. 813, 834 P.2d
57 (1992) (exceptional sentence above standard range upheld
for future dangerousness, based upon disputed evidence of
defendant’s “‘prior sexual misconduct,” including his
numerous uncharged sexual offenses against children”).

These results are not surprising, given that Washington
statutes (pre-Blakely) permitted imposition of exceptional
sentences above the Guidelines’ statutory maximum based on
just such uncharged crimes.  State statutes did bar
consideration of many uncharged crimes at sentencing, but
explicitly allowed consideration of evidence at sentencing, by
the then-applicable preponderance of evidence standard,
tending to show that the “current offense involved multiple
victims or multiple incidents per victim,” former Wash. Rev.
Code 9.94A.390(2)(d)(i), now Wash. Rev. Code
9.94A.535(3), or that “[t]he offense was part of an ongoing
pattern of sexual abuse of the same victim under the age of
eighteen years manifested by multiple incidents over a
prolonged period of time.” Former Wash. Rev. Code
9.94A.390(2)(g), now Wash. Rev. Code 9.94A.535(3);
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former Wash. Rev. Code 9.94A.370(2), now Wash. Rev.
Code 9.94A.530(2), (3).

It was not just uncharged sex crimes that could be
presented, and proven, by the preponderance of evidence
standard, at sentencing, to gain an exceptional sentence. It
was also other crimes, including assault, psychological abuse
and harassment. E.g., State v. Durall, 116 Wash. App. 1059,
2003 WL 21000996 (2003) (“In considering an exceptional
sentence, the trial court may consider whether the current
offense was part of an ongoing pattern of psychological,
physical, or sexual abuse of the victim manifested by
multiple incidents over a prolonged period of time. ...
Psychological abuse alone can support an exceptional
sentence. ... The trial court found that Durall subjected
Carolyn to a pattern of psychological abuse that constituted
domestic violence,” exceptional sentence upheld); State v.
Van Buren, 112 Wash. App. 585, 600-01, 49 P.3d 966, 973-
74 (2002) (holding that state law bars sentencing court from
increasing defendant’s sentence above the standard range
because of crimes “wholly unrelated to the current offense or
facts that would elevate the degree of crime charged above
that of the charged crime,” but “the sentencing court may
consider facts that establish elements of an additional
uncharged crime when those facts are ‘part and parcel’ of the
current offense”; hence facts of uncharged crime of assault
preceding the death can be used to elevate sentence for
murder above range) (emphasis in original); State v. Tierney,
74 Wash. App. 346, 872 P.2d 1145 (1994), cert. denied, 513
U.S. 1172 (1995) (sentencing court properly considered
defendant’s periodic harassment of victim over four years
preceding the charged crimes of first-degree arson and
residential burglary, as basis for exceptional sentence; “It is
undisputed that the facts upon which the trial court relied to
impose an exceptional sentence also constitute elements of
other uncharged crimes.”).
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In fact, there are even Washington cases in which
precisely the sort of additional criminal aggravating factor as
the one present in Apprendi — racial animus — was used to
support an exceptional sentence outside the standard range
under Washington’s Sentencing Reform Act. State v. Spears,
95 Wash. App. 1019, 1999 WL 239272 (1999), at ** 9-10
(racial animus against “Asians” and “Koreans” used to
support exceptional sentence above standard range for
murder and assault, despite the fact that malicious
harassment based upon race is a separate and uncharged
crime (Wash. Rev. Code 9A.36.080(1)), and despite the
disputed nature of this racial animus factor at the evidentiary
hearing, under the “exceptionally culpable mental state”
aggravating factor).

These are all cases in which the state could not, or for
some other reason did not, prove the additional, uncharged,
crime by the beyond-a-reasonable-doubt standard. One is a
case in which the state admitted that the outcome would have
been different if the more demanding criminal standard of
proof applied. Schardt, 414 F.3d 1025. In the other cases,
we can only speculate on whether the state outcome might
have been different at trial — just as we can only speculate
about whether the presence of a lawyer might have made the
outcome different at trial post-Gideon.

3. Still, Few Defendants Could Raise Such a
Claim on Habeas

Still, the number of cases affected is not as drastic as it
might seem at first glance. Several hundred people each year
receive ‘“‘exceptional” sentences outside the range in
Washington.'"” That number, however, includes stipulated
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exceptional sentences and downward departure sentences,
neither of which would be implicated by a retroactivity
decision in this case. In fact, the state has calculated the
percentage of unstipulated, upward departure, exceptional
sentences imposed each year in Washington at less than 0.6%
of all sentencings, that is, between 100 and 200 per year."
Many of these are likely so old that the prisoners would not
qualify for habeas relief under 28 U.S.C. § 2244(d)(i). All
would be subject to other rules concerning the availability of
habeas relief only for errors causing actual prejudice. E.g.,
Brecht v. Abrahamson, 507 U.S. 619 (2003) (habeas relief
unavailable for constitutional violation unless the error had
“substantial and injurous effect”). See also Washington v.
Recuenco,  U.S. | 126 S.Ct. 2546 (2006) (Blakely error
subject to harmless error review, not structural error
requiring automatic reversal).

II. GIVEN THE WRIT’'S IMPORTANCE IN
PROTECTING THE INNOCENT AGAINST
ERRONEOUS CONVICTION, DECISIONS
FURTHERING THAT CORE PURPOSE ARE
THE BEST CANDIDATES FOR
RETROACTIVITY

One of the central purposes of the writ is to ensure
against conviction and punishment of those who are innocent
of committing the crime. Bousley v. United States, 523 U.S.
614, 620 (1998) (“one of the ‘principal functions of habeas
corpus [is] “to assure that no man has been incarcerated

al_summary_2005.pdf;
http://www.sgc.wa.gov/PUBS/statistical _summaries/fy2004
statistical summary.pdf.

" Brief of Respondent, State v. Base, Wash. S. Ct. No.
76081-1 (dated Feb. 3, 2005), pp. 10-11 (case pending before
Washington Supreme Court).
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under a procedure which creates an impermissibly large risk
that the innocent will be convicted’”’); O ’Neal v. McAninch,
513 U.S. 432, 444 (1995) (“basic purposes underlying the
writ” include correcting “the sort [of constitutional error] that
risks an unreliable trial outcome and the consequent
conviction of an innocent person”). See also Schriro v.
Summerlin, 542 U.S. 348, 362 (Breyer, J., dissenting, joined
by Stevens, Souther and Ginsberg, JJ.) (“Great Writ’s basic
objectives” including “protecting the innocent against
erroneous conviction”).

As this Court stated in Schlup v. Delo, 513 U.S. 298, 324-
35 (1995), “the individual interest in avoiding injustice is
most compelling in the context of actual innocence.” This is,
of course, based on the “fundamental principle that it is never
just to punish a man or woman for an innocent act.” United
States v. Barron, 172 F.3d 1153, 1161 (9™ Cir. 1999) (en
banc) (28 U.S.C. § 2255 case). Cf. Kansas v. Marsh, _ U.S.
_, 126 S.Ct. 2516, 2544 (2006) (Souter, J., dissenting)
(requirement of “reasoned moral judgment” mandates
heightened certainty of guilt before imposing death
sentence).

Blakely and Apprendi further this core purpose and
fundamental principle. Applying the burden-of-proof
holdings of those cases retroactively will therefore bolster the
core purposes of the writ, not expand its traditional operation.

This core purpose and fundamental principle animates
not just substantive habeas decisions of this Court — e.g.,
Herrera v. Collins, 506 U.S. 390, 417 (1993) (assuming
without deciding that in capital case, “a truly persuasive
demonstration of ‘actual innocence’ made after trial would
render the execution of a defendant unconstitutional, and
warrant federal habeas relief ...” — but also its procedural
habeas decisions. In House v. Bell,  U.S. | 126 S.Ct.
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2064, 2076-77 (2006), for example, this Court held that,
under the actual innocence exception to the procedural bar
rule, a habeas petitioner who claims actual innocence as a
gateway to bring an otherwise defaulted claim must establish
that, in light of new evidence, it is more likely than not that
no reasonable juror would have found petitioner guilty
beyond a reasonable doubt. Accord Schlup v. Delo, 513 U.S.
298 (1995).

Thus, regardless of whether the standard of proof
protection required by Apprendi and Blakely is characterized
as procedural or substantive, it still implicates the
guilt/innocence determination; it still goes to the fundamental
fairness and accuracy of the process; and it still falls within
the core concerns of federal habeas.
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III. CONCLUSION

For all of the foregoing reasons, the decision of the Ninth

Circuit should be reversed.
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IN THE SUPERIOR COURT OF THE
STATE OF WASHINGTON
IN AND FOR THE COUNTY OF SNOHOMISH

STATE OF WASHINGTON, )NO. 97-1-00768-7

Plaintiff, ) STATE’'S MEMORANDUM
’ ) IN SUPPORT OF
Vs. ) MOTION TO SENTENCE
SCHARDT. DALE E. ) DEFENDANT BEYOND
’ ’ ) THE STANDARD RANGE
Defendant. )

ISSUE PRESENTED

The State seeks an exceptional sentence of 204
months on the basis that the defendant, for a period of
more than one year, continuously, habitually, and system-
atically engaged B.E., his surrogate stepdaughter, in a
deliberate, calculated pattern of sexual abuse.

RELEVANT FACTS

As the Court is familiar with the facts in this case
having presided over the trial, they will not be repeated
here in detail.

In the late Summer of 1995, B.E., along with her
mother and younger brother, moved in with the defendant.
The defendant thereafter assumed the role of step-parent.
In fact, when interviewed by law enforcement the defen-
dant described B.E. as his step-daughter. To the best of
B.E.’s memory, the defendant began abusing her sexually
in the Spring of 1996.

In her testimony at trial, 12 year-old B.E. detailed
what it was like to have sexual contact with the defendant.



App. 2

She described how it felt when he touched her vagina with
his fingers, with his

& & %

(1990).” In State v. Tierney, 74 Wn.App. 346, 872 P.2d 1145,
cert. denied 513 U.S. 1172 (1994), it was held that the
“real facts” doctrine does not preclude reliance on facts
that establish elements of additional uncharged crimes to
enhance a sentence when those facts are part and parcel of
the current offense, the doctrine only bars reliance on
those facts wholly unrelated to the current offense or those
facts that would elevate the degree of crime charged to a
greater offense than that charged.

Additionally, the crimes constituting the pattern of
abuse must be committed against the same victim. State v.
Collins, 69 Wn.App. 110, 114, 847 P.2d 528, 531 (1993).
Importantly, this factor applies even though the defendant
was convicted on multiple counts, so long as there is proof
of multiple acts of sexual abuse per count. State v. Daniels,
at 564; State v. Brown, at 755-756. The inquiry for the
court is whether record supports multiple incidents per
count charged.

In the instant case, for B.E., there are few separately
identifiable incidents of abuse that can be plotted on the
calendar with any real sequential or chronological accu-
racy, rather the acts of sexual assault committed against
her may best be characterized as an indistinguishable
blur. She cannot sort through the many, many trips into the
defendant’s bedroom, or he into hers, or the two of them
together in the living room on the couch, and successfully
disconnect one episode from another; the memories have
become tangled, blended, disordered. Like a ball of string
whose tails are lost amongst the maze of over-lapping
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lines, it is hard, very hard, for B.E. to separate the monot-
ony of the middle from the terror that was the beginning
and the relief that was the end.

As argued to the jury, the lone count charged was
merely representative of the nature and scope of the
defendant’s victimization of B.E. Charging the defendant
with each separate crime of rape or molest committed
against B.E would have been impractical and would have
presented, because of B.E.’s inability to sufficiently distin-
guish chronologically between episodes of abuse, signifi-
cant proof problems at trial. However, as opined by the
court in Brown, “these problems should not benefit the
defendant at sentencing.” State v. Brown, at 755.

CONCLUSION

For over a year rarely did a week go by where B.E. was
not compelled to have sexual contact with the defendant at
least once. Rarely did a week go by that this ten, then eleven-
year-old, girl did not have to take her clothes off for the
defendant so that he might use her body to service one or
more of his sexually deviant needs. The multiple acts of
sexual abuse committed against B.E. over this prolonged
period of time are substantial and compelling reasons to
impose an exceptional sentence. 204 months is proportion-
ally consistent with the abuse the defendant visited upon
this young girl. The State respectfully requests the court
impose an exceptional sentence of 204 months.

Dated this 11th day of January 1999.

/s/ Michael C. Held
Michael C. Held, DPA #19696






