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JURISDICTIONAL STATEMENT

This is an appeal froma final judgnment of the United States
District Court for the Eastern District of New York (Garaufis,
J.) denying a petition for wit of habeas corpus. Jurisdiction
of this action was in the district court pursuant to 28 U S.C. 8§
2241. This Court's jurisdiction is invoked under 28 U S.C. 8§
1291. Appellant filed a tinely notice of appeal on Novenber 17,
2004, and this Court continued The Legal A d Society, Federal

Def ender Division, Appeals Bureau, as counsel to M. Sash on



appeal under the Crimnal Justice Act.
QUESTION PRESENTED

1. Wether the plain | anguage of 18 U.S.C. § 3624(b) (1)
requires that a good conduct tine credit of 54 days be awarded
for “each year” of the “termof inprisonnment” inposed, not for
each year “actually served.”

2. Wether, if the statute is anbiguous, the rule of
lenity, rather than Chevron deference, nust be applied to resolve
Its construction in Petitioner’s favor, and whether, in any
event, Chevron deference should not be granted the Bureau’s
i nterpretation.

3. \Wiether, if Chevron deference applies, the Bureau’s
construction of the statute is “unreasonable.”

STATEMENT OF FACTS

A. The Dispute Over Petitioner’s Sentence

Eliot Sash pled guilty to one count of identification
docunent fraud, 18 U.S.C. § 1028(a)(7), and one count of possess-
ing 15 or nore counterfeit or unauthorized access devices, 18
US C 8§ 1029(a)(3), before the Hon. Douglas Eaton, United States
Magi strate Judge, in the Southern District of New York on Septem
ber 30, 2003. The plea was accepted by the Hon. Richard C. Casey
of that court on Cctober 21, 2003. On January 23, 2004, Judge
Casey sentenced M. Sash to 27 nonths’ inprisonnent and ei ght

years’ supervised release on these charges. A 108-110. 1d.



M. Sash was rel eased frominprisonnent by the Bureau of Prisons
on Novenber 22, 2004, having served 17 days’ nore in prison than
he contends the law all ows. He has not, however, conpleted his
entire sentence, since he still nust conplete his eight-year term
of supervised release. He seeks on this appeal a remand to the
district court, which would have the power, based on the 17 days’
i1l egal confinenment he has suffered, to reduce his eight-year
term of supervised release by a nonth or nore due to the excess

I npri sonment he has suffered. 28 U S.C. § 2243 (court shal

“di spose of habeas application as |aw and justice require”); Jago

v. Van Curen, 454 U S. 14, 21 n.3, (1981); cf. United States v.

Carpenter, 320 F.3d 334, 346 (2d Cr. 2003) (court may apply
equi val ence of one day’s hone detention to one-half day’s inpris-
onnment in reducing sentence for excess punishnent.)

On June 14, 2004, while M. Sash was incarcerated on his
federal charges at the Metropolitan Detention Center in Brooklyn,
New York, he filed a pro se wit of habeas corpus, originally
styled a wit of mandamus, challenging the manner in which the
Federal Bureau of Prisons (“the Bureau”) had calculated the tine
he was required to serve under his sentence. See Petition, A
25-26. The Bureau had concl uded that M. Sash woul d, absent bad
behavi or of sone kind, be entitled to 105 days’ “good conduct
tinme” or “good tine” credit against his sentence and accordi ngly

projected that M. Sash woul d be rel eased on Novenber 22, 2004.



Id. Under the Bureau’ s conputation, M. Sash had been credited
with only about 46 2/3 days of good tinme for each year of the
“termof inprisonnment” inposed on him M. Sash contended that
pursuant to the plain | anguage of 18 U.S.C. § 3624(a) & (b), he
was entitled to “54 days” of credit for “each year of [his] term
of inprisonment” and that he should have received at |east 121
days’ good-tinme credit (2.25 x 54 = 121.5) deducted fromhis 27-
nonth, or 2.25 year, term
B. The Statute

In the Conprehensive Crine Control Act of 1984, P.L. 98-473,
Congress effected a substantial reduction in the tine taken off a

sentence for “good conduct,” fromnearly a third of the sentence

to only 15% of the sentence. This change was codified at 18

U S.C. 8 3624(a) and (b), which set out the extent and operation
of the new good conduct tinme credit. These sections read in
pertinent part:

(a) Date of release. — A prisoner shall be rel eased
by the Bureau of Prisons on the date of the expiration
of the prisoner’s termof inprisonnent, less any tine
credited toward the service of the prisoner’s sentence
as provided in subsection (b). |If the date for a
prisoner’s release falls on a Saturday, a Sunday, or a
| egal holiday at the place of confinenment, the prisoner
may be rel eased by the Bureau on the | ast preceding
weekday.

(b) Credit toward service of sentence for satisfac-
tory behavior. -

(1) Subject to paragraph (2), a prisoner who is

serving a termof inprisonnment of nore than 1 year
other than a termof inprisonnment for the duration of
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the prisoner’s life, may receive credit toward the
service of the prisoner’s sentence, beyond the tine
served, of up to 54 days at the end of each year of the
prisoner’s termof inprisonnent, beginning at the end
of the first year of the term subject to a determ na-
tion by the Bureau of Prisons that, during that year,
the prisoner has displayed exenplary conpliance with
institutional disciplinary regulations. ... Credit that
has not been earned nay not |ater be granted. Subject
to paragraph (2), credit for the last year or portion
of a year of the termof inprisonnment shall be prorated
and credited within the | ast six weeks of the sentence.

(2) Notwi thstanding any other law, credit awarded
under this subsection after the date of enactnent of
the Prison Litigation Reform Act shall vest on the date
the prisoner is released from custody.?

C. The Two Competing Methods of Applying the Good Conduct
Time Statute, 18 U.S.C. § 3624 (b) (1) .

The dispute in this case arises fromthe Bureau of Prisons’

deci sion that under the statute the good tine credit nust be

cal cul ated on the basis of tine “actually served,” not on the
basis of the “termof inprisonnment” inposed by the sentencing
court. Using the tine “actually served” rather than the “term of
i mprisonment” inposed as the basis for the good conduct tine
comput ati on has two significant consequences. First, because the
“time served” is always |less than the total sentence of inprison-
ment “inposed,” the credit for it is always less than a credit
for the total term In this case, a conputation based on tine

served allows a credit of only 105 days, while a credit based on

The portion omritted in ellipses as well as the succeedi ng
subsections (3) and (4) of 8 3624 deal wth a requirenent that
the prisoner make progress toward earning a high school diplonma,
a subj ect not gernmane here.



the terminposed allows 121 days. In general, the Bureau s
cal cul ation accords a prisoner only about 47 days’ credit for
each year of his termof inprisonnment inposed, instead of 54 days
under Petitioner’s calculation, approximately a 15%credit on the
total term? |In addition, the cal cul ati on based on the “term of
i mprisonnment” is sinple and transparent, while the cal cul ation
based on “tinme served” is conplex and conpletely unintuitive.
Under Petitioner’s construction of the statute, the maxi num
avai lable credit for a prisoner is determ ned on the basis of the
nunber of years in the “termof inprisonnent” inposed at sentenc-
ing by the court. To calculate the maxi num avail able credit, the
nunber of years, or fractions of a year, in that termis sinply
multiplied tines 54 days.® For a 2 1/4-year term of inprisonnent
like Petitioner’s, the total credit available is cal cul ated by
multiplying 2 1/4 tinmes 54, for a credit of 121 days.* During
the course of a prisoner’s sentence, the credit granted is a
deduction “at the end” of each year in the term shortening that

year by up to 54 days. The succeedi ng year then begins on the

’The credit under Petitioner’s calculation is nore precisely
about 14.8% of the term of inprisonment.

8Thi s amobunt may, of course be reduced at any tine until the
end of the prisoner’s sentence by any anount that the prisoner
has forfeited due to bad behavior. 18 U. S.C. § 3624(b)(2).

“The Bureau of Prisons sinply drops any fractional day of
credit inits calculation. A 127; P.S. 5880.28 at 1-45.
Petitioner has not contested this aspect of the nethod.
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date determ ned by deducting the credit and runs for a year after
that, subject again to a credit.®> A partial credit is granted
for the last portion of a year at the end of a setence.

The nmet hod of cal culation the Bureau of Prisons has adopted,
however, accords the 54-day credit not for each year of the term
of inprisonnent inposed on a prisoner, but only “for each year
served” on the sentence, 28 C.F.R § 523.20 (enphasis supplied).
As Bureau of Prisons Program Statenment 5880.28 (hereafter P.S.
5880. 28)° dealing with Good Conduct Tine enphasizes: “It is

essential to learn that [good conduct time credit] is not awarded
on the basis of the Iength of the sentence inposed, but rather on
t he nunber of days actually served.” A 130; P.S. 5880.28 at 1-
48 (enphasis in original).’

The Bureau’s nethod of cal culating the good conduct tine

becones conpl ex because the actual tine served, on which the

credit is based, cannot, be known until the anmount of credit

°*For a nore detailed exanple, see p. 27, below. In brief,
whenever the Bureau grants the credit, it nust sinply deduct the
credit fromthe date that woul d have been the end of a full year
noving the end of the year earlier to account for the credit. It
then sets the end of the next year as the day one year |ater,
fromwhi ch another credit may be deduct ed.

®The full Program Statenment can be found at
www. bop. gov/ progst at/ 5880_028. pdf.

The regul ation requires, in accordance with § 3624(b), that
credit for the end of a sentence be prorated, but it bases the
prorated credit on “the time served by the inmate” when it is
“less that a full year.” 28 CF. R 8 523.20 (enphasis supplied)
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itself is determined. This results in a repetitive conmputation
by trial and error to determne the ultimate credit due. The
Bureau’ s conputation of Petitioner Sash’s sentence exenplifies
its method. The Bureau first establishes the “effective ful
ternf date, the date to which the prisoner will serve assum ng no
credit to his termof inprisonnent by determining the date the
sentence began to run, the amount of jail credit due and the
resulting end date of the sentence. A 118. In M. Sash’s case,
the full termdate was determ ned to be March 7, 2005. A. 118.
Then the Bureau accords 54 days’ credit for each full year
the prisoner will certainly serve; in M. Sash’s case, the Bureau
granted the 54-day credit for his first year of service. A 118.
This nmoved his projected rel ease date back to January 12, 2005,
fromMarch 7, 2005. A 118.8 At this point, the Bureau deter-
m ned that at nost 400 days would remain on M. Sash’s sentence.
A. 118-19. It did not, however, grant M. Sash an additional 54
days’ credit. Instead, because the renmaining tinme was “less than

426 days,”® the Bureau adopted a different nethod of conputation

8Not e that the process of noving dates backward is simlar
to the process under Petitioner’s construction of the statute.
Under Petitioner’s construction, however, the dates nust be noved
back at the end of each year to which the credit is applied.
See p. 27, bel ow

°This is the point bel ow which the Bureau believes it nust
prorate the credit, because, although the remaining term sentence
is well nore than a year, the “tine served” will not be, or wll
be only a year and a few days, which will still permt a credit
of 54 days. See A 131.



“prorating the final portion of one year,” although nore than a
year remai ned on the sentence. A 118-109.

To conmpute the final portion of M. Sash’s credit, the
Bureau engaged in the trial and error calculation its policy
requires. A 119. The calculation is based on the Bureau’ s
conclusion that a prisoner is entitled to .148 days’ credit for
each day “served” (54/365 = .148). A 119. Gven the concl u-
sion that 400 days remain on his termafter one year of service,
the Bureau estimated that the nost credit he could receive would
be 400 x .148 days, or 59.2 days’ credit, rounded to 59. This
woul d produce a tine remaining to be served of 341 days. But in
that case, M. Sash would be entitled only to credit for service
of 341 days’ inprisonnent, which would be | ess than 59 days. It
woul d be 341 x .148 days, or 50.4, rounded to 50, days’ credit.
A. 119. But if M. Sash received 50 days’ credit, he would serve
a longer tinme, 350 days, and be entitled to nore than 50 days’
credit. The result would be 350 x .148 days = 51.8 days, for 51
days’ credit. A 119. This could not be correct, since the
total of 350 and 51 would be 401, not 400 days, so the Bureau
continues, calculating the credit on 349 days’ (400-51) inprison-
ment. In this case, the result is also 51 days (349 x .148 =
51.6) and the total sentence, 349 days’ inprisonnment plus 51
days’ credit equals the required 400 days service. A 119.

The sum of 54 plus 51 days’ credit produced 105 total days,



and a projected rel ease date of Novenber 22, 2004. A 119.

The Bureau’s Program Statenent 5880.28 at 1-44 to 1-47, 1-
61, included at A 126-29, 143, sets out other exanples of its
met hod, including the calculation of the credit available on a
seven-year sentence and a year-and-a-day, or 366-day, sentence.
In the course of the Bureau' s explanation, it notes that sone
conput ati ons never do work out. For exanmple, if the nunber of
days renmai ning on a sentence is 294 days, the Bureau concedes
that its fornmula would go on forever, oscillating endlessly
bet ween 37 and 38 days’ credit. A 129-30; P.S. 5880.28 at 1-47,
1-48 (“As you can see from above, the GCT formnula does not
produce a result that will allow the nunber of days actually
served plus the GCT to equal 294 days.”). At that point the
Bureau throws up its hands and gives the prisoner the extra day,
allowing 38 days’ credit. 1d.?
D. The Habeas Proceeding

Petitioner argued that the Bureau of Prisons had m sread the
clear intent of the statute in granting good conduct time credit
of 54 days only for each year of time served, rather than for
“each year of the termof inprisonnent” inposed by the sentencing
court based on the plain | anguage of the statute and the rul e of

lenity. See A 7-8 (summarizing contentions). The Bureau's

10 This kind of indeterm nacy is not uncommon and occurs
in roughly 1/7 of all calcul ations under the Bureau’ s nethod.
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response was to rely on the doctrine of Chevron [US. A, Inc. v.

Nat ural Resources Defense Council, Inc., 467 U S. 837 (1984)]

deference, arguing that the construction of the statute adopted
by the Bureau of Prisons nust prevail because it was a “reason-
able” interpretation, as well clainmng that the statute’s plain
| anguage favored its view. See A 8-9 (sunmarizing contentions).

United States Magistrate Judge Lois Bl oom hel d argunment on
the matter and issued a Report and Recommendati on summari zi ng t he
argunents of the parties, concluding that the statute was anbi gu-
ous, and applying Chevron deference to uphold the Bureau’s
construction of the statute. A 18.

The district court, the Hon. Nicholas G Garaufis, also held
argunent and i ssued an opi nion adopting the Report and Recomren-
dation. After sunmarizing the positions of the parties, the
court noted that Petitioner’s construction of the statute pro-
duced an “anomal ous” result, since “a prisoner is awarded credit
toward service of his sentence as a reward for good behavi or
during time that he will never be required to serve.” A 9. The
court viewed the requirenent that the credit be “at the end of
each year of the prisoner’s termof inprisonnment” as reinforcing

the view that the prisoner nust serve a year before receiving

1Because of the urgency of deciding the case before M.
Sash had finished his termas cal cul ated by the Bureau, Judge
Garaufis issued his thoughtful opinion just four days after the
case was fully submtted to him A 4.
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credit. A 9.

On the other hand, the court acknow edged that neither the
Bureau nor any other court had been able to explain what the
phrase “beyond the tinme served” neant, if it did not nean that
the credit applied to the full sentence inposed, beyond the tine
actually served by the prisoner. A 9-10. The court stated in a
footnote, however, that it was “plausible” that the phrase neant
sinply that the “credit” would be “in addition to tine served.”

A. 10, n. 2. The court also acknow edged that the words “term of
i mprisonment” could well mean the “sentence inposed,” and not the
“tinme served,” as the Bureau contended.!* A 10.

Havi ng determ ned that the statute was anbi guous, the court
went on to decide that the rule of lenity did not apply to
“statutes delegating responsibility for adm nistering sentences
handed down by the courts.” A 12. The court stated that
applying the rule of lenity to this case would “tie the hands of
prison adm nistrators.” A 13. It noted further that the
Suprene Court had declined to apply the rule of lenity to “facia
chal l enges to admi nistrative regul ati ons” sinply because crim na

enforcenment was authorized. 1d., quoting Babbitt v. Sweet Hone

Chapter of Cmys., 515 U S. 687, 704 n.18 (1995). The court

concl uded that Chevron deference “trunps lenity” where the agency

2The court considered briefly the legislative history of
the provision, which it found unhel pful. A 10-12.
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in question was responsible for admnistering the statute and it
had pronulgated its interpretation pursuant to the notice and
comment provisions of the Adm nistrative Procedures Act. A 13-
14.

Appl yi ng deference, the court found that since the statute
di d not make cl ear whether the words “term of inprisonnent”
referred to the terminposed or the termserved by the defendant,
the Bureau's construction of the statue was “perm ssible,” and
the court was required to defer to it. A 15-16.

SUMMARY OF ARGUMENT
The district court’s reliance on the deference doctrine of

Chevron, U . S.A., Inc. v. Natural Resources Defense Council, |nc.,

467 U. S. 837 (1984) was erroneous, first, because the intent of
Congress in 8 3624 to base a sentencing credit on the “term of
i mprisonment” inmposed is entirely clear. 1d. at 842 (if Con-
gress’s intent is clear, “that is the end of the matter”).

The plain | anguage of 8§ 3624(b) (1), giving its words their

“ordinary” and “natural” neaning, Bailey v. United States, 516

U S 137, 145 (1995), grants prisoners a “credit” of “up to 54
days at the end of each year of the termof inprisonnent” im
posed. The credit nust be based on the “terni inposed, rather
than on “time served” as the Bureau contends, because the statute
says the credit applies to the “sentence, beyond the tine

served.” Moreover, since the neaning of a “credit” is a “deduc-
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tion” fromthe tine “otherwi se due” to be served, a credit toward
“each year of the termof inprisonnent,” means a deduction from
“each year” that is inposed, since it would be nonsensical to
speak of such a “deduction” from®“tine actually served.” And the
“end” of each year is the natural place for such a deduction to
occur. Finally, by making the credit apply to “each year of the

termof inprisonnent,” Congress clearly nmeant the term

i nposed, since that phrase “termof inprisonnment” is used in that
sense twice in the sentence creating the credit. There is,
i ndeed, no sound basis for reading the phrase “term of inprison-

nment in any other way. Sorenson v. Secretary of Treasury, 475

U.S. 851, 860 (1986) (“identical words used in different parts of
the sane act are intended to have the same neaning;” interna
guotation marks om tted).

The contrary interpretation of the statute by the Bureau of
Prisons, arguing that “termof inprisonnent” nust nean “tinme
served,” offends the usual nethods of construing statutes by not
giving terns such as “credit” and “termof inprisonnent” their
ordi nary and natural neaning, by not giving the words “sentence,
beyond the time served” any independent neaning at all, Moskal

v. United States, 498 U S. 103, 104 (1990) (“a court should give

effect, if possible, to every clause or word of a statute”), by
failing to give any substantial reason why the words “term of

I nprisonnment” shoul d not be construed the third time Congress
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used themin a sentence the sane way they were used the first two
times, and generally by failing to read the statue as a whol e.

United States v. Morton, 467 U. S. 822, 828 (1984) (“We do not

construe statutory phrases in isolation; we read statutes as a
whol e.”).

The legislative history of the statute supports Petitioner’s
interpretation by showing that there is no anomaly, nor any
wi ndfall conferred on prisoners, by basing a sentencing credit on
the “termof inprisonnment” inposed rather than on the “tine
served.” Indeed, the history shows that it was probably to
prevent basing the credit on “tinme served” alone that Congress
i ncluded the words basing it on the “sentence, beyond the tine
served.”

I f Congress’s intent were not clear and the statute were
“anmbi guous,” however, Chevron deference would not apply, since it
has | ong been the rule that anbiguity in the context of crimnal
puni shnent “shoul d be resolved in favor of lenity.” United

States v. Bass, 404 U.S. 336, 347 (1971). The rule of lenity is

one of the traditional rules of statutory construction that
courts must apply before granting Chevron deference. Chevron,
467 U.S. at 842 n. 9 (“traditional tools of statutory

construction” apply before Chevron); Dolfi v. Pontesso, 156 F.3d

696, 701 (6'" Cir. 1998) (applying rule of lenity rather than

Chevron). The rule has deep roots in the comon | aw and the
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Constitution, and whenever the Suprene Court has found such a
rule in conflict with Chevron, it has applied the traditional

rule in lieu of the Chevron doctri ne. See, e.qg., INSv. St. Cyr,

533 U. S. 289, 320 n. 45 (2001) (conmon-|aw presunption agai nst
retroactivity applied in preference to Chevron). Such tradi-
tional rules have been devel oped specifically to resolve particu-
| ar problenms, they reflect deep interests derived fromthe comon
| aw and the constitution, and they nust prevail over the nore
general rule of Chevron.

Even if Chevron deference applied, however, the Bureau’s
I nterpretation should be found unreasonabl e at Chevron’s second
step. The only anbiguity the Bureau finds in the statute is in
the phrase “termof inprisonnent” based on the requirenent that
the credit apply “at the end of each year” of the “term” But,
since the credit is a deduction fromthe term it may easily be
deducted fromthe end of every year of the “terni inposed, and
the anmbiguity is little nore than apparent. G ven the slight
nature of this anbiguity, given the significant support for
Petitioner’s interpretation in the text of the statute, and given
application of the rule of lenity at the second step of Chevron,

the Bureau's interpretion of 8 3624 is entirely unreasonabl e.
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ARGUMENT

The Correct Statutory Construction of 18
U.S.C. § 3624 Requires That a Good Conduct
Time Credit of 54 Days Be Available for Each
Year of the Sentence Imposed, Not for Each
Year Actually Served; If the Statute Were
Ambiguous, the Rule of Lenity Would Apply;
And Even if Chevron Deference Applied, the
Bureau of Prisons’ Interpretation of the
Statute Is Unreasonable.

A. The Plain Language of §§ 3624 (b) (1), Construed Using
the Traditional Tools of Statutory Construction, Re-
quires That a Prisoner Be Eligible for 54 Days of Good
Conduct Time for Each Year of the Sentence Imposed.

This Court has tw ce assuned that by granting a “credit
at the end of each year of the ... termof inprisonnment,” Con-
gress intended to give a credit for years inposed by the

sentencing court, not only for years served. United States v.

Tocco, 135 F.3d 116, 131-32 (2d Cir. 1998), aff’'g United States

v. Ferranti, 928 F. Supp. 206, 215-16 (E.D.N. Y. 1996) (Wi nstein,

J.) (defendant entitled to “54 days of good-tinme credit for each

year of his prison sentence”); United States v. Rodriguez, 892
F.2d 233 (2d Cir. 1989) (assum ng credit for each year of the

sentence i nposed, except for the first year).*® 1In this case,

Bl n Tocco, the credit was cal cul ated for the purpose of
i nposing a sentence permtting the maximumtime served consi stent
with 18 U S.C. §8 34, as then applicable, and correct cal cul ation
of the sentence was essential to this Court’s holding. 1In
Rodri quez, this Court stated, “Under the newlaw, 18 U S.C. 8§
3624(b), a prisoner could earn no good tine until after he had
served a year, and could earn no nore than 54 days of good tinme a
year, for a total of 486 days over 10 years,” 892 F.2d 233, thus
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t he Bureau of Prisons has adopted an interpretation of the
statute contrary to the clear neaning this Court twice read into
it. Wen the full text of the statue is considered, and its
words read with one another in context, rather than in isolation,
it is clear that the Court’s prior interpretation was correct.

See Wllianms v. Dewalt, -— F. Supp. 2d -— , 2004 W. 3022300 (D.

M. Dec. 29, 2004) (holding that credit is “based on the sen-
tences inposed, rather than the time actually served by the
inmate”). Since Congress’s intent is clear fromthe plain

| anguage of the statute after application of the “traditional
tools” of statutory construction, “that is the end of the mat-

ter. Chevron, 467 U.S. at 842 & n. 9.
Here the statute plainly establishes a “credit,” that is a
“deduction,” of “up to 54 days at the end of each year of the ..

termof inprisonment,” reducing the tinme that need be served in
each such year. Since in this provision Congress consistently
used the words “termof inprisonment” to mean the sentence

i nposed, not the tinme served, and reinforced this nmeaning by

maki ng the credit apply to the period “beyond the tine served,”

the 54-day credit is available for each year inposed by the

assumng credit for nine years of a ten-year sentence. It is

cl ear, however, that Congress intended credit for the first year,
as well as succeeding years, of the sentence. H R Rep. 99-797

at 21 (1986), reprinted in 1986 U S.C.C. A N 6138 (“clarify[ing]

that the good time credit can be earned for the first year of a

termof inprisonment”).
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district court inits sentence. Wlliams v. Dewalt, 2004 W

3022300.
1. The Phrase “Sentence, Beyond the Tinme Served”
Must Be G ven | ndependent Content, and Must
Accordingly Mean That the Credit |Is Based on
the Entire Sentence, Not Merely the Tine
Served
The first clause of 8§ 3624(b)(1) says that a sentencing
credit applies “toward service of the prisoner’s sentence, beyond
the tine served.” The plain nmeaning of this clause is that the
sentence on the basis of which the credit is applied is not the

“tinme served” alone as the Bureau contends, but also the sentence

“beyond the time served.” See Wllians v. Dewalt, 2004 W

3022300 at *4. There is, indeed, no other sensible construction
of these words, and, as the district court noted, the Bureau of
Pri sons has never suggested any other construction. See A 9-10.
Thus, the first clause of the statute directly refutes the
Bureau’'s statutory interpretation, for it nmakes the sentence
toward which a credit applies the full “sentence, beyond the tine
served,” not the “tine served” al one.

Wi | e acknow edgi ng that no one had suggested any ot her
interpretation of the words “the prisoner’s sentence, beyond the

time served,” the district court ventured that it was “entirely

“None of the cases adopting the governnent’s readi ng of the
statute has even attenpted to construe the phrase “sentence,
beyond the time served” using the normal tools of construction.
See, e.qg., Wite v. Scibana, 390 F.3d 997, 998 (7'" Cir. 2004);
Pacheco- Camacho v. Hood, 272 F.3d 1266 (9'" Gir. 2001); Pasci uti
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pl ausi bl e” that they nmeant nerely that the prisoner would receive
a “credit” that was “in addition to tinme served.” A 10 n. 2.
This reading is wong for two reasons. First, it is not what the
statute says. The statute does not describe the “credit” as
bei ng what is “beyond the tinme served;” rather it describes the
“sentence” towards which the credit applies as being “beyond the
time served.” The district court’s interpretation of the phrase
t hus runs afoul both of the standard English usage that a noun
and its nodifier go together and the canon of construction that
“qualifying phrases are to be applied to the words or phrase

i mredi ately preceding and are not to be construed as extending to

others nore renote.” United States v. Ven-Fuel, Inc., 758 F.2d

741, 751 (1t Cir. 1985) (citing cases). It is the “sentence”
toward which the credit applies that is “beyond the tine served,”
not the credit itself.

Even nore inportantly, the court’s suggested reading is
wrong because, by using the phrase “beyond the tinme served” to
nodify the word “credit” rather than “sentence” it |eaves the

phrase wi thout any independent neaning. Mskal v. United States,

v. Drew, 2004 W. 1247813 (N.D.N. Y., June 2, 2004). The |eading
case, Pacheco-Canacho, does not even quote the | anguage. Wite
v. Scibana quotes it, but does not consider its effect, and seens
to assunme without discussion that the words “beyond the tine
served” nodify “credit.” Wite, 390 F.3d at 998. Accordingly,
none of these cases can be taken as an adequate guide to
construction of the statute. For this and other reasons set

forth bel ow, they cannot be consi dered persuasive.
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498 U. S. 103, 104 (1990) (“a court should give effect, if possi-
ble, to every clause or word of a statute;” construction making
wor ds redundant rejected). |If all that the phrase nmeans is that
the “credit” constitutes a period “in addition to tine served,”
it adds nothing, since every sentence “credit” is “in addition

to” sonme tine served. Since it nakes the phrase superfluous or

redundant, it is disfavored. 1d.; Connecticut ex rel. Bl unenthal

V. United States Dep't of Interior, 228 F.3d 82, 88 (2d G

2000) (interpretations rendering |anguage superfl uous
di sfavored). Congress obviously neant sonething by the words
“sentence, beyond the tinme served,” and it can only have neant
that the credit did not apply to the “tinme served” alone. |If the
phrase is given the independent nmeaning it nust have, then the
Bureau’'s interpretation of the statute is manifestly wong.
2. The Language Awarding a “Credit” at the “End
of Each Year of the ... Termof Inprisonnment”
Can Reasonably Be Read Only as Allowing a
Deduction from “Each Year” of the “Ternt
| nposed by the Court.
That the “credit” is to be based on the full term of
i mprisonment inposed is confirmed by the succeedi ng phrase
granting a “credit ... of up to 54 days at the end of each year
of the prisoner’s termof inprisonnent.” To begin with, a

“credit” in this sense has the ordinary nmeani ng of a “deduction

froman amount otherw se due.” Wbster’s Third New | nternati ona

Dictionary 532-33 (1986); see Black’s Law Dictionary 374 (7'" ed.

21



1999) (“deduction froman amount due”). The anount “otherw se

due” to be served, to which the credit applies, is “each year” of

the termof inprisonnment; by definition this cannot be the tine

al ready served, tinme which is not “due” but is instead “served.”
The reading of “credit” inthis way is strongly reinforced by the
fact that, in context, the words “termof inprisonnent,” to which
the credit applies, are consistently used to nmean the term

i nposed by the court, not the tinme served. The requirenent that
credit be “at the end of each year” does not conflict with this
reading; it says nothing other than that the “deduction” allowed
by the credit may be “up to 54 days at the end” of each year

i nposed, and thus be a reduction of up to 54 days in the tinme to
be served in the year. The section’s plain | anguage accordi ngly

grants the 54-day credit for each year of the termof inprison-

nment i nposed. Wllians v. Dewalt, 2004 W. 3022300.

Congress’s intent in 8 3624 was by its plain terns to create
a “credit” of “up to 54 days at the end of each year of the ..
termof inprisonment,” and the Court nust read the phrase “term
of inprisonment” in the context of the granting of a “credit,”

not in isolation. United States v. Mirton, 467 U. S. at 828

(phrase read in isolation mght be anbi guous, but nust be read
together with other words of statute). The word “credit” nmeans a
“deduction” fromthe full amount, or full term “otherw se due.”

Under the statute, the credit or “deduction” is thus nade from

22



“each year” of the “termof inprisonnment” which would “otherw se”
be served, that is, each year of the terminposed. The Bureau’s
construction of the word “credit” violates this plain neaning.

It does not permt a “deduction” of 54 days for each year of the
time “otherw se due” to be served, but only a deduction for each
year that actually is served, a distorted use of the word
“credit.”* This is not what Congress specified when it created
a 54 day “credit” per year.

This point is strongly confirnmed by the fact that the
statute says the deduction to be nmade is fromeach year of the
“termof inprisonnment,” a phrase that Congress consistently used
to mean the full terminposed by the court, not a period actually

served. See Qustafson v. Alloyd Co., 513 U S. 561, 570 (1995)

(noting “normal rule of statutory construction” that “identi cal
words used in different parts of the sane act are intended to

have the sanme neaning;” citing cases). The words “term of

15 An exanpl e shows that the Bureau’s construction of the
word “credit” distorts its ordinary, natural meaning. Should one
go to a store offering a 10%credit on a $100 item one would
expect to spend $90 for it. And if the shopkeeper said, “Oh no,
you' ve only spent $90, so you only get a $9 credit, and you owe
me $91,” one woul d be taken aback. |In the spirit of the Bureau’s
system however, one m ght respond, “But now |’ ve spent $91, so |
get a credit of $9.10, and only owe $90.90.” The shopkeeper
could then respond, “Wait, now you only spent $90.90 and only get
a credit of $9.09, and you owe $90.91.” And so on. No one would
understand the natural nmeaning of “credit” to entail this sort of
cal cul ati on.
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i nprisonment” appear three consecutive tinmes in the single
sentence of 8§ 3624 creating the 54-day credit. On the first two
occasi ons the phrase is unequivocally used to nmean the ful
sentence inposed, not the “time served.” The statute initially
states that a credit is available to a “prisoner who is serving a
termof inprisonment of nore than 1 year other than a term of
imprisonnment for life,” and both these uses refer to the “ternf

i nposed by the sentencing court, a position that the Bureau has
not contested. Gven this context, the third use of the words in
the sentence, granting a credit of “up to 54 days at the end of
each year of the prisoner’s termof inprisonnment,” nust, absent
sone very strong reason, also be read to refer to each year of

the termof inprisonnent inposed by the judge. Brown v. Gardner,

513 U. S. 115, 118 (1994) (the “presunption that a given termis
used to nmean the sanme thing throughout a statute ... is surely at
its nost vigorous when a termis repeated within a given sen-
tence”).

The Bureau has argued that this rule of construction is not
wi t hout exception, and that is true. But the Bureau has given
little reason to deviate fromthe rule, and in this case the rule
has nore power than in many instances. First of all, reading the
phrase “term of inprisonnment” consistently to nean “sentence
i nposed” is also the only way to avoid conflict with Congress’s

use of the words “credit” and “sentence, beyond the tine served”
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in the sane sentence. Second, if Congress had really nmeant “at
the end of each year of the termof inprisonnent” to nmean “at the
end of each year served,” it would nost naturally have said

exactly that, and it is nost odd that it did not. WIlianms v.

Dewal t, 2004 W. 3022300 at *4 (“Congress used the phrase ‘tine
served’” when it neant tinme served”). Third, since basing the
credit on “time served” would have worked a significant change
fromprior practice, see pp. 33-35, below, had Congress intended
the change, it would surely have said so in plain English, rather
than by using a termthat seens to nean just the opposite. And
fourth, while the phrase “termof inprisonnent” m ght sonetines
be used to nean “time served,” Congress rarely uses it in this
way, and the phrase appears countless tinmes in Title 18 of the

United States Code. '® Here, the phrase “term of inprison-

6 See, e.qg., 18 U.S.C. 8§ 3584(c) (“Multiple terns of
i mprisonment ordered to run consecutively or concurrently shal
be treated as a single, aggregate terni); 18 U S.C § 3621(a) (“A
person who has been sentenced to a termof inprisonnent ... shal
be comritted to the custody of the Bureau of Prisons until the
expiration of the terminposed, or until earlier released for
satisfactory behavior ....); 28 U S.C. § 994(e) (“The Comm ssion
shal | assure that the guidelines and policy statenments, in
reconmendi ng a termof inprisonnent or length of a term of
i mprisonment, reflect the general inappropriateness of
considering [certain factors]”); 28 U S.C. §8 994(u) (if the
“Conmi ssion reduces the term of inprisonnment reconmended” by the
guidelines it shall specify the effect on the sentences *of
prisoners serving terns of inprisonnent” for the offense); and
see 18 U. S.C. 88 3142(e)(3), 3142(f)(1)(C, 3143(b), 3147, 3150,
3156(a), 3551(b)(3), 3553(c), 3561(a)3), 3581(a), 3581(hb),
3582(a), 3582(c), 3582(d), 3583(a), 3584(a), 3585(a), 3585(b),
3614(b), 3742(a)(3), 3742(b)(3), and 28 U.S.C. 88 994(a)(1) (A,
(a)(1)(B), (a)(1)(G., (a)(1)(D, (b)(2), (h), (j), (k), and (u).
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ment” must be construed consistently in light of its nost natural
usage and its context to nean the “sentence inposed.”?'’

The only textual argunment the Bureau has invoked to avoid
this common-sense result is to claimthat by including the word
“end” in the phrase “at the end of each year of the prisoner’s
termof inprisonnment,” Congress nust have intended that the 54-
day credit not apply until after a year had been “served.” But
this is not so. The Bureau may apply the credit to the end of
the year of the term deducting 54 days, and reducing the tinme to
be served in the year by that anount. The word thus does not

alter the otherw se clear nmeaning of “termof inprisonnent” as

the tine the prisoner nust serve, absent the credit. Wen a

In one instance, Congress used the words “expiration of the
prisoner’s termof inprisonnent” as a shorthand for “expiration
of the prisoner’s termof inprisonnent, less any tinme credited,”
where it was clear the | onger phrase was intended. Conpare 18
US. C 8 3624(a) (“[a] prisoner shall be released on the date of
the expiration of the prisoner’s termof inprisonnment, |ess any
time credited”), with 18 U.S.C. § 3624(d) (“Upon the rel ease of a
prisoner at the expiration of the prisoner’s term of
I mprisonment, the Bureau of Prisons shall furnish the prisoner
with” various itens). The nmeaning of the shorter phrase was
cl ear because of the context of “release” and the earlier
definition of release in the statute.

o In addition, it is noteworthy that when Congress
obviously nmeant to indicate the “tine actually served” in §
3624(b) (1), it did not use the phrase “term of inprisonnent” but
i nstead used the word “sentence” alone. 1In the |ast sentence of
the section, Congress specified that “credit for the |ast year or
portion of a year of the termof inprisonnment shall be ..
credited within the | ast six weeks of the sentence.” |1d.
(enmphasis supplied). Here the word “sentence” denotes the actual
time served, since, to have any neaning, the credit nust be
“credited” before the prisoner is released.
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prisoner is given a 54-day “credit” at the “end” of a year of his
“term” it sinply nmeans that 54 days are deducted fromthe end of
the year that woul d ot herwi se be served and, accordingly, that he
need serve only 311 days of the year.

An exanple of a prisoner serving a two-year, or 24-nonth,
term of inprisonment shows how the credit nust be applied at the
“end of each year” of a “termof inprisonnent” to conply with the
statute. If a prisoner is sentenced to a two-year term beginning
on 1/1/05 and ending on 12/31/06, the first “year” of the “ternf
of inprisonnment “otherw se due” to be served would end on
12/ 31/ 05, absent any “credit.” The deduction of the 54-day
credit at the “end” of the year as a credit would nove the period
to be served back 54 days to Novenber 7, 2005, ending the first
year of the term In that case, the second and | ast year of the
termwoul d be due to end a year |ater, on Novenber 7, 2006
Agai n, however, there could be a 54-day deduction fromthis year,
whi ch woul d nove the end of the year to be served back to Septem
ber 14, 2006. This process grants the correct amount of credit,
and it shows that applying the credit “at the end of each year”
is not inconsistent with giving the words “term of inprisonnment”
t heir ordi nary neani ng.

The Bureau’s objection to this construction of the statute
arises fromits incorrect reading of the statute as requiring

that the credit be “awarded” at the “end of each year” served.
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See White v. Scibana, 390 F.3d at 1001-02. The statute is in

fact silent about when the credit is “awarded,” or when the
Bureau nust do its bookkeepi ng, except at the very end of the
time served, when a prisoner is due to be released, and the
credit must be granted before the end of the sentence.!® The
words of the statute do not tell the Bureau when it nust cal cu-
| ate the credit, but sinply define the credit as a period of “up
to 54 days at the end of each year” that nmay be deducted from
service of that year. The Bureau nay calculate the credit at its
conveni ence, even waiting until the prisoner has served a year to
make its calculation if it wishes, unless the prisoner is due to
be rel eased that year. 18 U S.C. § 3624(b)(1).

Petitioner’s construction also answers the objection in

Wiite that a prisoner cannot receive a credit “at the end of” a

year he never “serves.” 1d. Since the statute requires that a
credit be deducted from each year of the “term” a prisoner my
sati sfy each such “year” by inprisonnent for as little as 311
days, plus the credit. As petitioner’s explanation of the
conput ati on involved shows, a credit can be applied to every
“year” of the termof inprisonnent inposed by the sentencing

court, without necessarily requiring that the prisoner serve in

8The statute requires that “credit for the |ast year or
portion of a year of the termof inprisonnent shall be ..
credited within the last six weeks of the sentence.” 18 U S.C. 8§
3624(b)(1).
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full any such year. See p. 27, above. Thus, a prisoner serves,
at least in part, every single year of inprisonnent inposed,

al t hough his service of each such year may be shortened by a
“credit,” and he will not, as the Seventh Circuit imagined, get
credit for a year he does not serve.

Not hing in the use of the word “end” in the statute con-
flicts wwth the construction of the phrase “term of inprisonnment”
inits nost natural and ordinary sense, since the word “end”
merely requires that the applicable credit be deducted fromthe
“end” of each year otherw se due to be served. Since the credit
nmust be based on “each year” of the “termof inprisonnent”

i nposed, the Bureau’s construction of the statute conflicts with
its plain | anguage.

3. The Bureau’s Remai ni ng Argunents Are Based on

t he Unproven Assunption That a “Year of the
Terni Constitutes a Year Served, or Are O h-
erwi se Wthout Substance.

Many of the Bureau’ s argunments are inspired by the notion
that there is sonmething inproper or “anomal ous” in a system which
grants prisoners credit based on “tinme that [they] w Il never be
required to serve,” A 9, and that Petitioner’s interpretation
grants thema “windfall.” That argunent is treated nore fully at
pp. 33-35, below, by show ng that such an “anonal ous” system was
in fact the traditional one in this country for 85 years, and one

Congress specifically endorsed. Wat is noteworthy about the

argunment here is that it shares the characteristic of nmany of the
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Bureau's clains, a reliance on the unproven assunption that the
54-day credit nust be based on the year “served.” This assunp-
tion is what the Bureau nust prove, however, and it cannot sinply
rely on it to support its interpretation of the statute or to
claimthat contrary interpretations give prisoners a “wndfall.”
One further exanple of the Bureau’s nethod is its argunent
bel ow that the word “year” in the statutory requirenent that
“during that year” the prisoner have di spl ayed exenpl ary behavi or
to gain the credit, requires that a full year be served. See A
9. But thisis soonly if the words “that year” refer to a year
“served.” In fact, however, they refer to a “year of the ..
termof inprisonnment,” to which a “credit” or “deduction” ap-
plies, shortening it, and nmaking it |less than a year served. |If
Petitioner is correct that the words “term of inprisonnent” nean
the terminposed, not the termserved, and that period may be
reduced by a credit, the Bureau’s argunent nust be sinply wong.
Mor eover, the Bureau’s own practice refutes the claimthat a
pri soner nust serve a full year before receiving credit. The
Bureau in fact reads the statute to permt giving credit to, and
rel easing, many prisoners who have not served a full year. Under
the Bureau’s own procedures, any prisoner who is serving a term
of one year and one day is evaluated and rel eased after only 319
days’ service of his sentence. See A 125-29; P.S. 5880.28 at 1-

44 to 1-47. Thus, the Bureau’ s suggestion that a prisoner cannot
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possi bly receive credit unless he has served a full year rings
hol | ow.
The Bureau’s additional argunent that the fact that the
statute makes the credit available to those “serving a term of
I mprisonnment” of nore than one year “suggests that it is the tine
that is actually served, rather than the length of the sentence,
that is the key,” Gov't Mem in Qpposition at 13, m sreads the
statute. The use of the word “serving” in that context says
not hi ng about the basis for the credit, but describes those who
are eligible for it, by signifying those who are inprisoned
pursuant to a particular kind of sentence. The word “serving”
nerely refers to confinenent under a “term of inprisonment”
i nposed by a judge, and in no way suggests that the credit is
avai |l abl e based only on the quantity of such confinenent that is
actual ly served.
4. The Fundanental Failure of the Bureau s Posi -
tion Is That It Reads the Statute Sel ective-
ly, in a Pieceneal Way, and Does Not Fullfil
Its Obligation to Read the Statute As a
Whol e.
I nstead of proceeding fromthe prem se that the plain
| anguage of the statute controls, the Bureau instead proceeds
fromthe preconception that it would be granting sone kind of
anonal ous “bonus” or “windfall” to prisoners if it based its

construction on the obvious neaning of the statutory | anguage,

and it must stretch the |language to fit into its preconceived
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notion. But the fundanental principles of statutory construction
do not allow such a procedure. Those principles require reading
the statute “as a whole,” with each portion related to, and not

in conflict with, the others. United States v. Mirton, 467 U.S.

at 828. In order to support its construction, the Bureau nust
either ignore or render neaningless the phrase “sentence, beyond
the tine served” in the statute, pull the phrase “termof inpris-
onment” out of its imediate context, and ignore the very nature
of a sentencing “credit” as a “deduction” fromtine that woul d
“ot herwi se” be served. Wen neasured by the “traditional tools
of statutory construction,” Chevron, 467 U S. at 842 n. 9, the
Bureau's interpretation fails.

Petitioner’s construction, in contrast, sinply follows the
pl ain command of Congress that the “credit” be based on the
“sentence, beyond the tinme served,” and be a deduction fromthe
end of each year of the “termof inprisonnent,” which in its
context can only nmean the terminposed. Read this way, the
statute poses no difficulty and carries out what Congress in-
tended. Chevron, 467 U S. at 842 (when the statute speaks
directly to the issue, “that is the end of the matter”).

B. The Legislative History of § 3624 Further Supports
Petitioner’s Interpretation of the Statute.

The | egislative history of 8§ 3624 supports Petitioner’s
readi ng of the statute in nunerous respects. First, the back-

ground of the statute nmakes clear that Petitioner’s interpreta-
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tion does not have an “anomal ous” or unwarranted result in
granting credit for time that is not ultimtely served. Second,
the legislative history shows why Congress included the words
“beyond the tine served,” when it nade the credit apply “at the
end of each year of the prisoner’s termof inprisonment.” Third,
nothing in the legislative history suggests any intent to change
the node of calculating the credit to base it on “tine served.”
Finally, it is clear that nenbers of Congress who participated in
passing 8 3624 believed that it allowed a credit based on the
sentence inposed, not the sentence actually served.
1. The Traditional Method of Cal culating the
Good Tinme Credit Was on the Basis of the
Sent ence | nposed, a Method That Grants Credit
for Time the Prisoner |Is “Never Required to
Serve” and That Is Not “Anonal ous.”
The Bureau seens to have convi nced many courts unaware of
the legislative history that prisoners are asking for sone kind

of “windfall” or some “anomal ous” reward, by seeking to have

their credit based on the entire sentence. See, e.q., Pacheco-

Camacho, 272 F.3d at 1268-69 (prisoner’s “interpretation would

confer a bonus during his last year of inprisonnent;” “nothing
suggests that Congress intended to give the prisoner such a
windfall in his last year”). But the history of Congress’s
provi sion for good conduct tine credit shows instead that it is

t he Bureau’s nmethod of conputation, based on “actual tinme

served,” that is anonmlous; the traditional nethod has been to
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base the credit on the sentence inposed. A 9. The Bureau
cannot conplain that the traditional nmethod is in any way sus-
pect, for it is sinply another nethod of conputation, one that
was wel | -entrenched before 1987, and one to which Congress has
never obj ect ed.

The net hod of good tine conputation required under Peti -
tioner’s interpretation, basing good tine on the sentence im
posed, was the nethod approved by Congress from 1902 to 1987.
The ol d version of the good tine statute, 18 U.S.C. § 710,
recodified in 1948 as 18 U.S.C. § 4161, permtted a “deduction
fromthe termof [the prisoner’s] sentence” of a certain nunber
of “days for each nonth” in the sentence. 1d. Under that
statute, and until 1987, the settled nethod of cal cul ating the
credit was “by nmultiplying the nunber of nonths of a sentence as
i nposed by the court by the appropriate nunber of days [ per
nmonth] as prescribed in the statute.” H R Rep. 86-935, re-
printed in 1959 U . S.C.C A N at 2518-19. This is, of course, the
same nethod that Petitioner argues should apply to § 3624.

This traditional nethod had the characteristic that prison-
ers would get credit for many nonths of inprisonnment to which
t hey were sentenced, but which they never served. There is,

however, nothing “anomal ous,” see A 9, or suspect about such a

9See 18 U.S.C. § 4161, as repealed by Section 235(a)(1l) of
Pub. L. 98-473, effective Novenber 1, 1987, set out in Federal
Crimnal Code and Rules, 1137-38 (West, 2004 ed.).
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system It is sinply the nethod that was al ways used to neasure
t he amobunt of credit due a prisoner, and the systemthat the
proper construction of § 3624 still requires.

2. The History of Good Tinme Credits Shows Wy

the Phrase “Beyond the Tinme Served” Was I|n-
cluded in the Statute.

The history of the former good tinme statute strongly sug-
gests that Congress included the words “beyond the tine served”’
in 8 3624 to preclude any interpretation of it that would base
the credit on the “actual tine served,” H R Rep. 86-935, re-
printed in 1959 U S.C.C.A N at 2518-19, as a result of the
new y-i nposed requirenent that the credit be applied to “each
year of the prisoner’s termof inprisonnent.”

On one prior occasion, Congress had al so sought to require
periodic consideration of credits, and the Tenth Circuit had
responded by reading the change to require basing the credit on
“actual tinme served.” Congress had anmended forner § 4161 in 1948

to require that good tine was to be “credited as earned and

conputed monthly.” H R Rep. 86-935, reprinted in 1959

US CCAN at 2518-19. Shortly thereafter, the Tenth Crcuit
hel d that this | anguage required “good time to be conmputed on the

basis of actual tinme served rather than on the basis of the

sentence as inposed by the court.” 1d. (enphasis supplied); see

Hunter v. Fasching, 195 F.2d 1007 (10" Cir. 1952). |In response,

Congress explicitly rejected the use of “tinme served” as the
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basis for conmputing good time. H R Rep. 86-935, reprinted in

1959 U.S.C.C. AN at 2518-19. It deleted fromthe statute the

words on which the Tenth Circuit had relied, in order to “return

to the [previous] method of conputing good conduct tinme,” basing
the credit on the “sentence as inposed by the court.” 1d. The
statute then remai ned substantially unchanged until its repeal,

ef fective Novenber 1, 1987.

When it passed 8 3624, Congress once again, as in 1948,

i ncl uded words requiring periodic application of good tine
credits. But this tine, Congress explicitly included the re-
quirenment that the credit be applied toward the “sentence, beyond
the time served,” evidently in order to prevent any interpreta-
tion of this provision to require that the sentence be based on
“time served” al one.

3. There Is No Evidence in the Legislative His-

tory of 8§ 3624 That Congress Wshed to Change
the Method of Calculating the Credit Based on
t he Sentence | nposed.

The legislative history of § 3624 shows no intent to change
the prior node of calculating the sentence credit, based on the
“sentence as inposed by the court.” H R Rep. 86-935, reprinted
in 1959 U S.CC A N at 2518-19. Congress enacted 8§ 3624 in
response to three quite different conplaints about the good
conduct time credit that existed before 1987. First, the credit

coul d be awarded, rescinded, and then restored, which nade the

| ength of sentences to be served unpredictable. S. Rep. 98-225
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at 46, 48-49, 56-59, 146-47, reprinted in 1984 U S.C. C. A N 3182,

3229, 3231-32, 3239-41, 3329-30. Second, the existing statute
was too conplex, providing different rates of credit for differ-
ent sentences, and Congress sought sinplicity and uniformty in

the good time credit. 1d. at 146-47, reprinted in 1984

US CCAN at 3329-3330. In this regard, Congress believed
that the new § 3624 created a credit that would be “earned at a

steady and easily deternined rate that will have an obvi ous

i npact on the prisoner's release date.” 1d. at 147, reprinted in

1984 U.S.C.C. A N at 3330 (enphasis supplied). Finally, Congress
sought to reduce the size of the credit to 54 days, enough to
provi de an incentive for good behavior, yet not so nmuch “that it
will carry forward the uncertainties as to rel ease dates that
occur under current law. ” |d.

Thus, Congress said nothing to indicate any desire to change
t he | ong-standi ng method of calculating the credit based on the
“sentence as inposed by the court,” H R Rep. 86-935, reprinted
in 1959 U S.CC AN at 2518-19, and its aimto award the credit
at an “easily determned rate” is at odds with the conpl ex and
opaque system of calculating the credit the Bureau has adopted.

1 d.
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4. Numer ous St atenents of the Congressional
I ntent Behind the Statute, Both Contenporane-
ous with and Subsequent to its Enactnent,
Make Cl ear That Congress Intended a Credit
Roughly Equivalent to 15% or 54 Days, of the
Sent ence | nposed by the Court.

Al t hough the original bill to enact §8 3624 had proposed that
the good tinme credit amount only to 36 days per year, in confer-
ence between the House and Senate, this was changed to a 54-day
credit. The Report of the Commttee of Conference stated that
its anendnent nmade the change from 36 to 54 days, which “in-

creases ‘good tinme’ that accrues from 10 percent to 15 percent.”

H R Conf. Rep. 98-1159 at 415 (1984), reprinted in 1984

US CCAN 3710, 3711. A long line of contenporaneous and
subsequent history of this provision clearly indicates that the
credit was intended to be 15% or 54 days, of the “sentence

i nposed,” not the “time served.”

Shortly after the passage of the bill, menbers of Congress
characterized it as granting a 15% reduction fromthe defendant’s
“sentence,” not the time he had served. On Cctober 31, 1984, for
exanpl e, Representative Lee Ham |ton stated, “Now sentences will
be reduced only 15% for good behavior.” 131 Cong. Rec. E37-02
(emphasi s supplied). On January 25, 1985, Representative Romano
Maxilla quoted with approval an article stating that under the
new | aw, “a sentence could be shortened 15 percent for good
behavior.” 131 Cong. Rec. E201-04 (enphasis supplied). The next

year, Senator Kennedy stated that, under the Act, the “sentence
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announced by the sentencing judge will be for alnost all cases

the sentence actually served by the defendant, with a 15 percent

credit for ‘good tinme’.” 131 Cong. Rec. S4083-03 (enphasis
suppl i ed).
Over the years, this continued to be the understanding. In

1993, for exanple, Representative Schoff observed: “W already
offer in the Federal systemgood-tinme credit of up to 15 percent

off a sentence. Wiy not nake that a requirenment of earning that

15 percent instead of giving nore time off the sentence?” 139

Cong. Rec. H8723-01 (enphasis supplied). And it was Senator
Bi den who nmade the nost explicit statenent of this | ong under-
st andi ng:

In the Federal courts, if a judge says you

are going to go to prison for 10 years, you

know you are going to go to prison for at

| east 85% of that tinme - 8.5 years, which is

what the | aw nandates. You can get up to 1.5

years in good tinme credits, but that is all.

And we abolished parole. So you know you’l

be in prison for at |least 8.5 years.
141 Cong. Rec. S2348-01 (Feb. 9, 1995).

At the time 8 3624 was enacted and ever since, Congress

i ntended that the 54-day, or 15% reduction for good conduct be
appl i ed against the prisoner’s full *“sentence,” not the tine

served.
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C. At the First Step of Chevron Analysis, Before Deferring
to an Agency’s Interpretation, a Court Is Required to
Apply the “Traditional Tools of Statutory Construction”
Including Substantive Canons of Construction Such As
the Rule of Lenity.

Even if the district court was correct in finding 8§ 3624,
which fixed the mnimumtine Petitioner could serve in prison,
anbi guous, it erred in failing to apply the rule of lenity,
requiring that anbiguity in the statute be resolved in Peti-

tioner’s favor. Ladner v. United States, 358 U S. 169, 178

(1958) (Court will not construe a statute to “increase the

penalty” on an individual, when it is anbiguous); see Bifulco v.

United States, 447 U S. 381, 387 (1980) (rule of lenity applies

to “penalties”). The Suprenme Court has made it clear that the
“traditional tools of statutory construction” are to be enpl oyed
before a court resorts to Chevron deference to construe an

anbi guous statute, Chevron, 467 U S. at 842 n.9, and the rule of

lenity is anong such traditional tools. See Lurie v. Wttner,

228 F.3d 113, 126 (2d Cr. 2000) (rule of lenity a “canon of

statutory construction”); United States v. Torres-Echavarria, 129

F.3d 692, 698 & n.2 (2d Cr. 1997) (discussing “canons of con-
struction, such as, for exanple, the rule of lenity”). It is

cl ear, noreover, that the Supreme Court has consistently applied
substanti ve canons of construction instead of Chevron deference,
when those canons were firmy based in common-|aw or consti -

tutional interests. See, e.qg., INSv. St. Cyr, 533 U. S 289, 320
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n. 45 (2001) (common-|aw presunption agai nst retroactivity
applied in preference to Chevron). Because of the inportance of
the policies that underlie the rule of lenity, it, like these

ot her substantive canons of construction, nmust be applied at the
first step of Chevron analysis, before deference is accorded the

agency’s construction. Dolfi v. Pontesso, 156 F.3d 696, 701 (6'"

Cr. 1998) (applying rule of lenity rather than Chevron deference
to statute specifying punishnent). Oherw se, the |law would, for
the first tinme, permit inprisoning a citizen when that inprison-
ment is “based on no nore than a guess as to what Congress

intended.” Ladner v. United States, 358 U. S. at 178.

The rule of lenity, unlike the Chevron rule, arose in the
context in which this case arises, the interpretation of |aws
providing for inprisonnment. And, unlike Chevron, lenity can
trace its origins to the founding of this country and to under-

pinnings in the Constitution itself. In United States v.

Wltberger, 18 U S. (5 Wweat) 76 (1820), Chief Justice Marshal
noted that “[t]he rule that penal |laws are to be construed
strictly, is perhaps not nuch less old than construction itself.”
Id. at 95. The rule was, he went on, “founded on the tenderness
of the aw for the rights of individuals; and on the principle
that the power of punishnent is vested in the legislative, not in
the judicial departnment. It is the legislature, not the Court,

which is to define the crine, and ordain its punishnent.” 1d.
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(enphasis supplied); see 1 WIliam Bl ackstone, Conmentaries *92
(“A man cannot suffer nore punishnent than the | aw assigns, but
he may suffer |ess.”).

The rule thus has two aspects, one requiring a clear defini-
tion of crimnal offenses? and the second, which is applicable
in this case, requiring courts to adopt the construction of an
anbi guous penalty statute “yielding the shorter sentence.”

United States v. RL.C., 503 U S. 291, 305 (1992). This second

aspect of the rule is “*“rooted in the instinctive distaste
agai nst nen | angui shing in prison unless the | awrmaker has clearly

said they should.””” United States v. RL.C, 503 U S. 291, 305

(1992), quoting United States v. Bass, 404 U S. 336, 348 (1971),

quoting H Friendly, Benchmarks 209 (1967). The rule’ s purpose

inthis context is “assuring that society, through its represen-
tatives, has genuinely called for the punishnment to be neted
out.” RL.C, 503 U S at 309 (Scalia, J., concurring). Since
t he puni shnment nmust be based on the “noral condemation of the

comunity” expressed in legislation, “[wlhere it is doubtful

20The first prong of the rule is a counterpart to the
requirenent that citizens receive “fair warning” of what conduct
may be crimnal. United States v. Lanier, 520 U. S. 259, 266
(1997). The district court seened to think this prong, which is
not involved in this case, and which m ght have different
interactions with Chevron, was the “core purpose” of the rule.
See A. 13. But this aspect of lenity is no nore inportant than
the rule’s protections against punishnents that have not been
authorized by the legislature. See RL.C, 503 U S. at 309
(Scalia, J., concurring).
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whet her the text includes the penalty, the penalty ought not be
i nposed.” |d.

The i nprisonment of a person, when it is not clear that
Congress itself intended that result, inplicates due process as
wel | as separation of powers interests, and the rule of lenity
acts as both a protection of the “rights of individuals” against
unaut hori zed puni shnments and a neans of assuring the constitu-

tional distribution of power. See Burge v. Butler, 867 F.2d 247,

250 (5'" Cir. 1989) (punishment not authorized by |egislature

vi ol ated due process); Wasko v. Vasquez, 820 F.2d 1090, 1091 n.2

(9" CGir. 1987) (punishnment beyond “extent authorized by state

statute” violated due process); cf. Mstretta v. United States,

488 U. S. 361, 391 n. 17 (1989) (placing power to make sentencing
gui delines in Executive would raise constitutional question by
“unit[ing] the power to prosecute and the power to sentence
wi t hin one Branch”).

That the rule of lenity nmust precede the application of
Chevron deference is clear fromthe Supreme Court’s treatnent of
sim | ar substantive canons of construction. Wen the Court has
in the past been faced with a conflict between established

substantive canons and the Chevron doctrine, it has consistently

applied the canons. In ].NS v. St. Cyr, 533 U S 289 (2001),
for exanple, the Court found a statute repealing relief from

deportation to be anbi guous with respect to whether it could be
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applied retroactively. 1d. at 320. Despite this anmbiguity, the
Court specifically rejected the I.N. S.’s argunment that its own
construction of the statute was entitled to deference under
Chevron. Instead, the Court applied the comon-|aw presunption
agai nst retroactive application of statutes, id. at 320 n. 45, a
principle it had held was “deeply rooted in our jurisprudence.”
Id. at 316, 320 n. 45.

Simlarly, the Supreme Court and the Courts of Appeal s have
appl i ed other such “deeply rooted” rules of construction in

preference to Chevron. See Edward J. DeBartolo Corp. v. Florida

@l f Coast Bldg. and Constr. Trades Council, 485 U.S. 568, 575

(1988) (although agency’ s interpretation would “normally be
entitled to deference,” Court applied rule avoiding constructions
that would “rai se serious constitutional problens;” rule had “so

| ong been applied” as to be “beyond debate”); EEOCC v. Arabian

Anerican QI Co., 499 U S. 244, 248, 256-58 (1991) (Court applies

“l ongst andi ng” presunption agai nst extra-territorial effect,

rather than deferring to the views of the EEQC);?' Ramah Navaj o

Chapter v. Lujan, 112 F.3d 1455, 1461-62 (10'" Cr. 1997) (“canon

of construction favoring Native Anericans controls over”

2l n applying the presunption against extraterritoriality,
the Court found a | ower |evel of deference applicable to the
E.E OC’'s position than woul d have been granted under Chevron.
499 U.S. at 256-57. Justice Scalia, concurring, thought
Chevron deference warranted, but woul d, nonethel ess, have found
t hat deference overcone by the presunption agai nst
extraterritoriality. 1d. at 259-60.

44



Chevron rule). And the Sixth Grcuit has, of course, explicitly
held that the rule of lenity supplants Chevron deference in

construing penalty provisions of the law Dolfi v. Pontesso, 156

F.3d at 701; see Crandon v. United States, 494 U. S. 152, 177-78

(1990) (Scalia, J., concurring) (applying Chevron in lieu of
lenity would “turn the normal construction of crimnal statutes
upsi de- down”) .

These rules of construction take priority over the rule of
Chevron deference, both because of the inportance of the policies
they further and because they are the rul es desi gned over the
years to apply to specific legal situations, and thus constitute
specific rules that nust govern over the general rule of Chevron.

Morales v. Trans World Airlines, Inc., 504 U S. 374, 384-85

(1992) (“it is a conmmonpl ace of statutory construction that the
specific governs the general”). Chevron, after all, is an
enornously broad principle that assunmes in countless instances an
inplicit Congressional delegation of power to agencies to con-
strue every anbiguity or silence in the statutes which they

adm nister. But established rules such as the rule of lenity
wer e devised by courts to deal with specific recurring |egal

probl ens, and there is no reason the broad rule of Chevron,
whatever its nmerits in general, should displace these specific
rules when they are being applied within their proper spheres.

Id.; see St. Cyr, 533 U.S. at 320 n. 45.
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Mor eover, consideration of the rationale for the Chevron
doctrine shows that specific substantive canons of construction
such as the rule of lenity should displace Chevron when they
conflict, for they performthe very function that Chevron
perfornms in way superior to Chevron and they protect substantive
val ues Chevron does not address. The Chevron doctrine is justi-
fiable in general on the basis of Congressional intent, recogniz-
ing that the intent is in nost cases a “fictional presuned

intent,” that the rule “operates principally as a background rule

of | aw agai nst which Congress legislates,” and that its function

is to inform Congress that the “anbiguities [Congress] creates
will be resolved ... not by the courts but by a particul ar

agency, whose policy biases will ordinarily be known.” Antonin

Scalia, Judicial Deference to Admi nistrative Interpretati ons of

Law, 1989 Duke L.J. 511, 517 (hereafter “Scalia”).

G ven the basis for Chevron, then, there are three reasons
Its doctrine should not displace specific existing canons of
statutory construction. First, the nere “fictional presuned
intent” of Congress involved in Chevron can hardly be said to
have gone so far as to extinguish the effectiveness of rules the
courts have followed for decades or centuries. There is nothing
I n Chevron or any of its progeny to suggest that it allows the
courts to presune an even broader intent to repeal the rule of

lenity, or other such rules, in circunstances to which Chevron
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applies. Indeed, Chevron says just the opposite. 467 U S at

842 n. 9 (preseerving “traditional tools of statutory construc-
tion”). Any repeal of the effect of existing substantive rules
t hrough a Congressi onal del egation would require a clear state-

ment of intent, and could not sinply be “presuned.” See United

States v. Vonn, 535 U. S. 55, 65 (2002) (partial repeals by

i mplication not favored).
Second, when the broad Chevron rule, based on this “fic-

tional ... intent,” conflicts with a specific canon of construc-
tion like the rule of lenity, the specific rule perforns the
function of the general Chevron rule, by inform ng Congress who
will resolve the “anbiguities it creates” in that context.
Scalia, supra, at 517. |Indeed, the specific rule perforns this
function better than Chevron does, for it also tells Congress
what the result will be if Congress |eaves any anbiguity, which
Chevron cannot do.

Third, and finally, the specific rule fosters tinme-honored
comon-| aw or constitutional interests, such as the protection of
personal |iberty, which are beyond Chevron’s scope. Thus, it is
not surprising that, when these rules have cone in conflict, the
Suprene Court has abandoned Chevron in favor of rules that are
wel | -established, specifically suited to the circunstances, and

that further inportant interests.

Finally, the district court’s justifications for declining
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to apply the rule of lenity are inadequate. The court’s concern
that extension of lenity to these circunstances would “tie the
hands” of prison administrators is wholly w thout basis. I|ndeed,
the Suprenme Court has considered the application of the rule in
two cases involving the Bureau of Prisons’ interpretations of
statutes it admi nisters, wthout suggesting that the rule of

lenity had no application to them See, Reno v. Koray, 515 U S.

50, 56-60 (1995); Lopez v. Davis, 531 U S. 230, 244 n. 7 (2001).

In both cases, the court rejected the prisoner’s reliance on the
rul e solely because there was no anbiguity in the statute.

Koray, 515 U. S. at 65 (lenity reserved for cases in which Court
could make “no nore than a guess about what Congress intended”);

Lopez v. Davis, 531 U S. at 244 n. 7 (“rule of lenity is not

i nvoked by a grammatical possibility”). |In neither case did the
Court suggest that the rule had no application, and the Court
clearly assuned the rule would have applied even given the nature
of the statute, had there been any anbiguity.

The district court’s second ground for rejecting the rule

was that the Supreme Court said in Babbitt v. Sweet Hone Chapter

of Ctys., 515 U. S. 687, 704 n. 18 (1995), that the rule of

lenity did not “provide the standard for review ng facial chal-

| enges to adm nistrative regul ati ons whenever the governing
statute authorizes crimnal enforcenent.” [d. (enphasis

supplied). But a rule applicable to “facial chall enges” does not
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apply here. In a case |like Babbitt, involving a “facial” chal -
| enge to regul ati ons deci ded on summary judgnment, the Court’s
deci sion would apply to the application of the statute in “every
ci rcunstance,” including applications as to which the statute was
not anbi guous. [d. at 699-700. The Court accordingly nade clear
that the rule of lenity would not apply to such broad faci al
chal | enges, but would continue to apply “to a specific factual
di spute” arising even in the civil context. 1d. at 704 n. 18.
This case is not a broad “facial” challenge like that in Babbitt,
whi ch m ght produce unintended results if lenity applied.
Rather, it is a “specific factual dispute” arising fromthe
unl awful inprisonnment of M. Sash for 17 days. The Babbitt
hol di ng has no application here.

If the statute here is anbiguous, the rule of lenity nust
apply. To do otherwi se would, for the first tine, permt the
i mprisonment of citizens without the “assur[ance] that society,
through its representatives, has genuinely called for the punish-
ment to be nmeted out.” R L.C, 503 U.S. at 309 (Scalia, J.,
concurring). There is no justification for declining to apply
the rule of lenity here.

D. The Chevron Doctrine Does Not Apply to a Statute Pro-
viding the Maximum Amount of Sentence Credit Due, Since
Such a Determination Is Not One That Congress Intended
to Delegate to the Federal Bureau of Prisons and Is One
That Presents a Pure Issue of Statutory Construction
for the Courts.

The statute at issue here, § 3624(b)(1), sets the | ower
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boundary of the period of inprisonnent that prisoners mnust
actually serve on a sentence, and thus acts like a statute
setting a maxi num or nandatory mni mum sentence. But agency
interpretations of this kind of provision are sinply not governed
by Chevr on.

It seens clear that Chevron is not applicable to an agency’s
interpretations of statutes in Title 18 of the United States Code

that create crines. See, e.q., Crandon, 494 U. S. at 177-78

(Scalia, J., concurring) (“we have never thought that the inter-
pretation of those charged with the prosecution of crimnal

statutes is entitled to deference”); United States v. Gayle, 342

F.3d 89, 94 n. 4 (2d Cr. 2003) (governnent concedes that forma
regul ati on of the Bureau of Al cohol, Tobacco, Firearns and
Expl osives interpreting 18 U . S.C. 8§ 922(g) is not entitled to

Chevron deference); United States v. M Goff, 831 F.2d 1071, 1077

(D.C. Gr. 1987) (in interpreting “law of crinmes” court is “far
out si de of Chevron territory here”). Simlarly, there is no
reason to believe that Congress has del egated the power to
interpret statutes setting maxi mum or m ni num sentences to any

agency. Evans v. United States Parole Conmin, 78 F.3d 262, 265

(7th Gr. 1996) (“we have substantial doubt that the Judicial
Branch owes any deference to the Executive Branch when the
guestion concerns the maxi nrumterm of inprisonnment; certainly

j udges do not defer to the Attorney General's interpretation of
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Title 18"). The Bureau's interpretation of 8§ 3624(b) (1), which
establ i shes the m nimum sentence a defendant nust serve for his
crime, is not entitled to any deference by the courts. ?

I ndeed, the extent of the credit under § 3624, and
accordingly the m ni mum sentence a prisoner mnmust serve, presents
a pure question of statutory construction to which Chevron does

not apply. |INS v. Cardoza-Fonseca, 480 U.S. 421, 446-47 (1987)

(“pure question of statutory construction” not subject to

deference); lavorski v. INS, 232 F.3d 124, 132-33 (2d G r. 2000)

(“question purely of statutory construction” not subject to

deference); cf. Bamdele v. INS, 99 F.3d 557, 561 (3d Cr. 1996)

(statute of limtations question “not within the particular
expertise of the INS;” no deference). Congress certainly did not
intend to leave it to the Bureau of Prisons to decide what the
extent of the good tine credit was, any nore than it has del e-
gated the power to construe the ternms of mandatory m ni mum
sent ences.

| f Congress has not spoken clearly in setting the boundaries

of punishment, it is for the courts, not the jailer, to interpret

22Thi s case does not involve an actual del egation of
di scretion such as the one in Lopez v. Davis, 531 U S 230, 244
n. 7 (2001). 1In areas where there is such a del egation
considerations mght be different. Thus, since the Bureau is
given the discretion to determ ne whether a prisoner has
exhi bited exem ary behavior, its interpretation of matters within
this sphere mght be entitled to deference.
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Congress’s direction.?

E. Even If the Chevron Doctrine Applies to This Case, The
Bureau’s Interpretation of § 3624 (b) (1) Is Unreasonable
and Cannot Be Adopted.

Even if 8 3624(b)(1) can be said to be “anbi guous,” at the
second step of Chevron analysis, this Court nust “determ ne
whet her the agency’s interpretation is a reasonable resol ution of

what ever anmbiguity” is in the statute. Mssachusetts v. United

States Dep’'t of Transportation, 93 F.3d 890, 893 (D.C. Gr

1996); see Chevron, 467 U S. at 844 (in case of “inmplicit”

del egati on, agency construction nust be “reasonable”). Here,
three factors show that the Bureau's resolution of the supposed
anbiguity is unreasonable. First, the anbiguity the Bureau
relies on is barely perceptible, if it exists at all, and the
Bureau’s resolution of the anbiguity is contradicted by nmuch of
the statutory text as read according to the tine-honored canons
of statutory construction. Second, the policy argunent that the

Bureau has advanced for its interpretation, that Petitioner’s

2The Suprene Court’s decision Reno v. Koray, 515 U S. at
56-60 is not controlling here. First, its statenents on
deference to the Bureau are dicta, since it independently found
the Bureau's interpretation of the statute correct. United
States v. Mead, 533 U. S. 218, 254 (2001) (Scalia, J., dissenting)
(in Koray “we had no occasion to consider what |evel of deference
was owed the Bureau of Prison’s interpretation ... because ..
our opinion made clear that we woul d have i ndependently arrived
at the same interpretation on our owmn”). And second, a different
kind of statute, raising a question within the expertise of the
Bureau of the nmeaning of “official detention,” was at issue in
Koray. 515 U S. at 56-60.
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readi ng of the statute would be “anomal ous,” has no support in
the text of the statute or el sewhere. And third, even if the
rule of lenity does not preclude Chevron deference at the first
step, it must be taken into account in determning the reason-
abl eness of the Bureau's interpretation at the second step.
Consi dering these factors, the Bureau’s interpretation of the
statute is plainly unreasonabl e.

Whet her the Bureau should prevail at the second step of
Chevron anal ysis depends primarily on the “nature and extent of
the anbiguity already identified in Chevron’s first step.”

Massachusetts v. United States Dep’'t of Transportation, 93 F. 3d

at 893. “[A]ln agency cannot exploit sonme mnor unclarity to put
forth a reading that diverges fromany realistic nmeaning of the
statute,” and such an interpretati on woul d be unreasonable. |1d.
Here, virtually the entire basis of the Bureau’ s textual argunent
is that the phrase “termof inprisonnent” could nmean two differ-
ent things, either “sentence inposed” or “time served,” even

t hough the context of the phrase strongly indicates that it mnust
mean the former. The only significant support cited for this
argunent is that the phrase “termof inprisonnent” is preceded by
the words “at the end of each year,” which the Bureau assunes
means that the words “term of inprisonnent” nust nean “tine
served.” But where Congress was creating a “credit,” that is, a

“deduction,” fromthe each year of the term the words “end of
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each year” nmake no anbiguity, and the possible anmbiguity is

| essened, if not extinguished, by |anguage basing the credit on
the “sentence, beyond the tine served” and the “term of

i mprisonnment.” There is, accordingly, only slight textual
indication in the statute that the phrase “term of inprisonnment”
i s ambi guous.

Mor eover, the Bureau can claimanbiguity only by ignoring
virtually every applicable canon of construction, including those
requiring reading the statute as a whole, giving its words a
natural and consi stent neaning, not ignoring or making redundant
any phrases or words, and others. See pp. 19-32, above. These
“time-honored” canons, if they do not elimnate all anmbiguity in

the statute, clearly “constrain the possible nunber of reasonable

ways to read [that] anbiguity.” Massachusetts v. United States

Dep’'t of Transportation, 93 F.3d at 893. 1In light of the statu-

tory | anguage read togher with these principles, the Bureau's
interpretationis, if not entirely unfounded, clearly unreason-
abl e.

Second, the Bureau’s construction is based on an unfounded
policy argunent, the claimthat Petitioner’s construction
necessarily creates a “windfall” for prisoners or is sonehow
“anomal ous.” A. 9. As shown above, this argunent is entirely
wi thout basis in either the text or history of the statute. To

the extent the Bureau relies on this kind of reasoning, its
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interpretation cannot be found reasonabl e.

Finally, even if the rule of lenity did not apply at the
first step of Chevron, it nmust apply here, and it confirnms that
the Bureau’s construction is unreasonable. The rule requires
t hat Congress speak clearly if inprisonnent is to be inposed and
that courts presune a construction of the statute favorable to
liberty if it does not. Such “traditional presunptions” in the
law “may |imt the breadth of anbiguity,” even if they do not
operate at the first step of Chevron analysis, and where the
agency’s interpretation is questionable, they constitute grounds

to find the agency’s interpretation unreasonable. Mssachusetts

v. United States Dep’'t of Transportation, 93 F.3d at 893, 895

(declining to defer at step two because of “the powerful and
wel | - establ i shed presunption agai nst extendi ng a preenption

statute” to matters not clearly addressed); see EEOCC v. Arabian

Anerican G 1 Co., 499 U S. at 260 (Scalia, J., concurring)
(Chevron deference required, but agency’'s interpretation, based
on “nmere inplications fromthe statutory | anguage” not reasonable
in light of the “presunption against extraterritoriality”). The
rule of lenity’ s requirenent of a clear Congressional intent
before inprisonment nay be inposed nmandates, even if Chevron
deference applies, that any interpretation of a statute inposing
i npri sonment have a substantial basis in the Congressional text

if it is to cause a loss of liberty. Here, where there is
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slight, if any, justification for the Bureau’s interpretation in
the statute’s text, the rule of lenity nmakes the Bureau’' s
i nterpretation unreasonabl e.
CONCLUSION
For the foregoing reasons, the wit should be granted and
the case remanded to the district court to consider the appropri-
ate renedy, including a reduction in the termof Petitioner’s

supervi sed rel ease. Jago v. Van Curen, 454 U S. 14, 21 n. 3

(1981).
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