| Editorial

The erosion of the Great Writ

The Streamlined Procedures Act, now before Congress,
is the latest attempt in an ongoing effort to cripple

federal habeas jurisdiction.

March 18, 1963 may have been the
high water mark for the writ of
habeas corpus, the so-called Great
Writ. On that day, the Supreme Court
considered the habeas petitions of
Clarence Earl Gideon and Charles
Noia and, in Gideon v. Wainwright and
Fay v. Noia, established important
safeguards for indigent defendants
and personal liberty. In Noia, the
Court concluded that Mr. Noia’s con-
tinued incarceration was an affront
to the “conscience of a civilized soci-
ety,” when it was revealed that his
confession—the sole bit of evidence
against him—had been obtained by
police brutality. Even more impor-
tant, the Court, after a long review of
the history of the Writ, concluded
that “[o]ur survey discloses nothing
to suggest that the Federal District
Court lacked the power to order Noia
discharged because of a procedural
forfeiture he may have incurred
under state law. On the contrary, the
nature of the writ at common law, the
language and purpose of the Act of
February 5, 1867, and the course of
decisions in this Court extending
over nearly a century are wholly irrec-
oncilable with such a limitation.”
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another chillingly titled bill of the
same tenor, the Streamlined. Proce-
dures Act (SPA), is currently wending
its way through the legislative process.

Introduced in both the Senate and
the House, the SPA goes even fur-
ther than the AEDPA to destroy the
Great Writ..It includes a provision
that removes jurisdiction from fed-
eral courts to consider claims that a
state court refuses to hear because of
a procedural error. Even if the error
is.caused by a lawyer’s inadequate
assistance, as is sadly so often the

case, ‘a-federal court cannot hear a

rocedurally defaulted claim.
The SPA also bars federal courts
rom hearing almost all claims by

“capital defendants that a sentencing

error occurred so long as the U.S.

. auorney general, the country’s chief
. proseculor, certifies that a state’s indi-

gent defense system satisfies statutory
standards. The legislation also limits
Judicial discretion, by requiring fed-
eral courts to dismiss with prejudice
any claims that failed to exhaust state
postconviction proceedings, irrespec-
tive of the merits of those claims.
Even the SPA’s so-called “innocence
exception”™—an exception narrower
than a needle’s eye—reveals much
about its sponsors’ intent to cripple
federal habeas jurisdiction.

All of this comes despite the
hig.hly—public,iied, rapidly-growing
list of exonerations of the wrongly
convicted. *Like Clarence Earl
Gideon and Charles Noia before
them, many of those innocent per-
sons owe their freedom to the avail-
ability of habeas relief. Yet, many of
them would have been denied relief
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under the SPA.

Not surprisingly, the bill has faced
considerable resistance, although
some of its opponents may be sur-
prising. Critics include the Judicial
Conference of the United States, for-
mer federal and state judges and
prosecutors, the Rutherford Insti-
tute, and the American Conservative
Union. Even state court judges, the

very judges whose actions are chal-
lenged in habeas proceedings, have
condemned the bill and urged Con-
gress to consider instead “targeted
methods [to] ameliorate . . . docu-
mented problems” rather than
depriving “federal courts of their tra-
ditional jurisdiction . . .”

This statement by state court

judges speaks volumes about the

many flaws in our justice systems,
many of which stem from our neg-
lect of the legitimate needs of indi-
gent  defendants  and  will  be
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exacerbated by this latest legislative
assault on habeas. In today’s legal
landscapc, more, rather than less,
should be done to ensure that the
cowts fully and fairly study the mer-
its of these cases. Those who share
AJS" commitment to a fair system of
Justice should work to revive a for-
gotten promise to deliver a full meas-
ure of justice to all defendants, even
the poorest among us.

That is exactly what the Supreme
Court recognized more than 40 ye
ago. §%
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