
intelligently. If, however, he indi-
cates in any manner and at any
stage of the process that he wish-
es to consult with an attorney
before speaking there can be no
questioning.11

As frequently dramatized by televi-
sion and movies, the prosecution cannot
use a defendant’s statements responding
to custodial interrogation unless the
defendant has been informed of and
freely waived his Fifth Amendment right
to remain silent and his Sixth Amend-
ment right to consult an attorney.
Although a verbatim recital of the Miran-
da warnings is not required and no par-
ticular “talismanic incantation” is neces-
sary,12 law enforcement agencies across
the land utilize pre-printed forms with a
verbatim recital of the Miranda warnings.

Recital of the warnings is not
enough, however. “[A] heavy burden
rests on the government to demonstrate
that the defendant knowingly and intel-
ligently waived his privilege against self-
incrimination and his right to retained
or appointed counsel.”13 The United
States Supreme Court has reaffirmed
this heavy burden to find a Miranda
waiver, requiring:

First, the relinquishment of the
right must have been voluntary
in the sense that it was the
product of a free and deliberate
choice rather than intimida-
tion, coercion or deception.
Second, the waiver must have
been made with a full aware-
ness, both of the nature of the
right to be abandoned and con-
sequences of the decision to
abandon it.14

Thus, before admitting a statement,
the court must ascertain that the defen-
dant voluntarily, knowingly and intelli-
gently waived his Fifth and Sixth
Amendment rights.15 The court must
make a four-part inquiry. First, did the
accused make any statements?16 Second,
was the defendant in custody at the time
of the statements?17 Third, were the
statements made in response to interro-
gation by government agents?18 And,
finally, the court must determine
whether the statements were voluntary.19

If a court is satisfied that each of
these inquiries may be answered affirma-
tively, statements can be admitted.20 Ulti-
mately, that decision turns on the totality
of the circumstances.21 Of course, even
with such a finding, the ultimate ques-

tion remains: what was said? 
Current practices somewhat answer

these inquiries. For instance, the wide-
spread availability and use of preprinted
Miranda warnings facilitates law
enforcement compliance with Miranda’s
prescripts. Similarly, written Miranda
waivers signed (and sometimes addi-
tionally initialed) by the accused help
demonstrate the defendant’s knowing
waiver of rights. Written statements
signed by the defendant certainly facili-
tate the fact-finder’s determination of
what the defendant said.

Each of these practices cast some
light on what actually happened during
the interrogation and the statements of
the defendant; at the least, that light may
be dim, and at its best, it is only partial-
ly illuminating. The fact-finder thus
must resort to testimony to guide its
decision. That testimony provides biased
guidance: either it comes from officers
who want the statement admitted, or it
comes from the defendant who wants it
suppressed. The fact-finder then is left
trying to reconstruct an invisible pro-
ceeding based on the testimony of wit-
nesses with a stake in the outcome.

Recording solves this quagmire. It
provides a neutral, objective account of
what transpired that answers each of the
above inquiries. It is the best tool for aid-
ing the court’s totality of the circum-
stance determination. Moreover, it pre-
serves the context of the interrogation
while preserving the substance of the
statements themselves for evidence at
trial. Thus, whether the issue is the
admissibility of statements, the reliabili-
ty of the statements, or what was said,
recording will advance the truth-finding
process and justice.

The benefits of recording
The advantages of recording suspect

interrogations compel adopting such a
requirement. Recording facilitates truth-
finding, fairness, accountability, and
consequently, the law’s integrity. Alaska’s
Supreme Court recognized that the
advantages of recording cut both ways:

The recording of custodial
interrogations is not, however,
a measure intended to protect
only the accused; a recording
also protects the public’s inter-
est in honest and effective law
enforcement, and the individ-
ual interests of those police
officers wrongfully accused of
improper tactics. A recording,
in many cases, will aid law

enforcement efforts, by con-
firming the content and the
voluntariness of a confession,
when a defendant changes his
testimony or claims falsely that
his constitutional rights were
violated. In any case, a record-
ing will help trial and appellate
courts to ascertain the truth.22

Perhaps most importantly, record-
ing of interrogations will bring an invis-
ible event to life. Otherwise, the trier of
fact must reconstruct what occurred
months or even years before with
incomplete information. As Miranda
notes, “Interrogation still takes place in
privacy. Privacy results in secrecy and
this in turn results in a gap in our knowl-
edge as to what in fact goes on in the
interrogation rooms.”23

At the outset, a recording will great-
ly facilitate the Miranda and voluntari-
ness analysis; and a recording details fac-
tors relevant to credibility and the ulti-
mate issue – the substance of the defen-
dant’s statements: Was the defendant
informed of his Miranda rights? Did he
understand them? Were they waived?
Was the waiver voluntary? Was the state-
ment voluntary? Was either the state-
ment or waiver in any way coerced? What
substantive questions were asked? How
were they asked? And conversely, what
answers were given and how were the
responses made? How did the interroga-
tor’s demeanor (and appearance) con-
trast with the suspect’s behavior (and
appearance)? What is the fit between
what the tape reveals and the testimony
of the people on the tape? As the Eighth
Circuit recognized, a tape will convey if
the defendant “is hesitant, uncertain, or
faltering . . . [if] he has been worn out by
interrogation, physically abused, or in
other respects is acting involuntarily, the
tape will corroborate him in ways a type-
written statement would not.”24

Additionally, recording will help
curb improper police tactics. If the inter-
rogator knows he is on tape, he usually
will act accordingly; otherwise, he will
risk losing his case as well as his reputa-
tion. Police tactics are a real concern. Last
year, an article in The Champion chroni-
cled these practices and the defense bar’s
duty to remain familiar with them.25 Pro-
fessors Richard Leo and Richard Ofshe
are well-known for highlighting the
scourge of false confessions and champi-
oning recording as the remedy.26

Professor Charles D. Weisselberg
has detailed the “outside Miranda” inter-
rogation tactics promoted by California

W W W . N A C D L . O R G D E C E M B E R  2 0 0 2

R
E

C
O

R
D

I
N

G
 

I
N

T
E

R
R

O
G

A
T

I
O

N
S

13

The Case for  

Recording Interrogations

Daniel Donovan and John Rhodes

F
rom wire-
taps1 to drug-sniffing dogs,2 at the
government’s request, courts have ruled that
numerous investigative techniques pass con-
stitutional muster. Deploying technology to

combat crime is already a hallmark of Attorney General
John Ashcroft’s tenure. At the same time, the Executive
Branch and the courts resist using technology to preserve
and promote constitutional rights. In particular, at the urging
of the prosecution, courts have refused to require that defen-
dant statements be recorded to admit the statements at trial.3

Yet, where law enforcement records such statements, the courts
have readily admitted the recordings at the prosecution’s
request.4 Thus far, only two American jurisdictions require a
defendant’s entire custodial interrogation to be recorded in
order to admit the statements.5 Nonetheless, compelling policy
and constitutional reasons support the requirement that the
entire interrogation be recorded from start to finish.

Recording interrogations is becoming a mainstream issue.
Earlier this year, then-NACDL President Irwin H. Schwartz devot-
ed a From the President column to this “simple and inexpensive
solution” to the plague of coerced confessions and abusive interro-
gation tactics.6 Now, President Lawrence Goldman is urging the
NACDL and its State Legislative Network to develop model legisla-
tion requiring recording. “Videotaping has to be mandatory,”7 the
Chicago Tribune editorialized in a headline. Just last June, The Wash-
ington Post published an op-ed entitled, “Eye On Interrogations: How
videotaping  serves the cause of justice.”8

This article reviews the fundamental fairness and the consti-
tutional necessity of recording interrogation statements. Our premise
is that availability of a recording device, such as a video camera, is so
inexpensive these days that recording should always be required for any
and all custodial interrogations, whether in a police station or else-
where. At the very least, audio recording should be required; video
recording is even better. Indeed, much as with Miranda warnings, should
a recording requirement be imposed, law enforcement could (and would)
easily incorporate videorecording of statements into its procedures.

Current practices and inherent deficiencies
Currently, whether to admit a defendant’s (government-claimed) cus-

todial interrogation statement is resolved by Miranda v. Arizona9 and relat-
ed inquiries. Dickerson v. United States10 confirms Miranda’s authority.

In theory, Miranda assures the court that the defendant understood his
rights when he made the custodial statements:

Prior to any questioning, the person must be warned that he has a right
to remain silent, that any statements he does make may be used as evi-
dence against him, and that he has a right to the presence of an attorney,
either retained or appointed. The defendant may waive effectuation of
these rights, provided the waiver is made voluntarily, knowingly and
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tion that the court is biased in
favor of either party.42

To preserve constitutional rights and
promote judicial integrity, Alaska
invoked the exclusionary rule:

Exclusion is warranted [when a
tape recording is not made of the
entire interview] because the arbi-
trary failure to preserve the entire
conversation directly affects a
defendant’s ability to present his
defense at trial or at a suppression
hearing. Moreover, exclusion of
the defendant’s statement is the
only remedy which will correct the
wrong that has been done and
“place the defendant in the same
position he or she would have been
in had the evidence been preserved
and turned over in time for use at
trial.”43

Neither Alaska nor Minnesota
would have imposed the recording
requirement without the diligent efforts
of persistent defense counsel. Each of
those courts evolved toward a recording
requirement. In Scales, the Supreme
Court of Minnesota noted that, “In pre-

vious cases, we have been concerned
about the failure of law enforcement offi-
cers to record custodial interrogations.”
In those earlier cases, the court “‘urge[d]
. . . law enforcement professionals [to]
use those technological means at their
disposal to fully preserve those conversa-
tions and events preceding the actual
interrogation’ and warned that we would
‘look with great disfavor upon any fur-
ther refusal to heed these admoni-
tions.’”44 “[D]isturbed by the fact that law
enforcement officials ignored [the
court’s] warnings”, Scales decided “that
the recording of custodial interrogations
‘is now a reasonable and necessary safe-
guard, essential to the adequate protec-
tion of the accused’s right to counsel, his
right against self incrimination and, ulti-
mately, his right to a fair trial.’”45

Alaska experienced an evolution
similar to that in Minnesota. Before the
Supreme Court of Alaska adopted a
recording requirement in Stephan, the
court had strongly suggested that law
enforcement record interrogations.
Stephan chronicled this evolution.46 Alas-
ka first addressed the issue in Mallott v.
State.47 There, in a footnote, Alaska’s high
court “advise[d] law enforcement agen-
cies that as part of their duty to preserve

evidence, it is incumbent upon them to
tape record, where feasible, any question-
ing and particularly that which occurs in
a place of detention.”48

The court addressed the issue again
that same year in S.B. v. State.49 As in
Mallott, and once again in a footnote,
the court encouraged recording but did
not specify the consequence for failure
to do so: “In future cases, it will be a
great aid to the trial court’s determina-
tions and our own review of the record if
an electronic record of the police inter-
view with a defendant is available from
which the circumstances of a confession
or other waiver of Miranda rights may
be ascertained.”50

The court visited the issue for a
third time in 1980. McMahan v. State51

reiterated the “Mallott Rule,” advising
law enforcement to record interviews,
where feasible, and adding that “if
Miranda rights are read to the defen-
dant, this too should be recorded.”52

Ultimately, the Supreme Court of Alaska
took the Mallott Rule to its logical con-
clusion and imposed the recording
requirement in Stephan. Persistence pays
off. Nonetheless, most jurisdictions have
rejected a recording requirement.
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law enforcement; his work is replete with
examples of California law enforcement
training materials advocating the cir-
cumvention of Miranda.27 In a case liti-
gated by Professor Weisselberg, the
Ninth Circuit condemned outside-
Miranda questioning in an opinion
denying qualified immunity to officers
who deploy such tactics.28 If those tactics
had not been revealed, the court could
not have addressed law enforcement’s
deliberate violation of the Constitution.
Recording will bring the interrogation
room to the courtroom.

Conversely, recording will dis-
courage defendants from raising frivo-
lous pretrial challenges to confessions
and will affect the accused’s trial deci-
sion. A defendant faced with the cold
recorded reality of his confession may
be convinced to plead guilty rather
than condemningly expose his admis-
sions to a jury. For these reasons, many
law enforcement agencies already
selectively record confessions. Regard-
less of the stage of the proceeding,
recording will facilitate justice and res-
olution of the case.

It is beyond cavil that unlike the
courts, law enforcement and defendants
have an agenda other than finding the
truth. Recording is necessary to promote
the judicial function and the search for
the truth:

It is not because a police officer
is more dishonest than the rest
of us that we . . . demand an
objective recordation of the
critical events. Rather, it is
because we are entitled to
assume that he is no less human
– no less inclined to reconstruct
and interpret past events in a
light most favorable to himself
– that we should not permit
him be a “judge of his own
cause.” Defendants, undoubted-
ly, are equally fallible.29

As the Eighth Circuit explained, “For
jurors to see as well as hear the events
surrounding an alleged confession or
incriminating statement is a forward
step in the search for the truth.”30

Objectivity is particularly insightful
when judging credibility. A recording
minimizes the swearing match between
law enforcement and the accused over
what actually happened. Experience
teaches who wins that match. Not sur-
prisingly, internal law enforcement poli-
cy for the FBI, which is (or was) consid-
ered the nation’s best law enforcement

agency and is a leader and trainer of
local law enforcement, discourages
recording.31 As the Supreme Court
noted, “There is the word of the accused
against the police. But his voice has little
persuasion.”32 Recording will not stack
the deck against or in favor the defen-
dant. It will make the process fairer. An
objective recording cures the effect of
the human tendency to recollect events
in a self-serving manner.

Furthermore, fairness enhances
integrity. Absent a recording, the courts
must determine what happened during
an interrogation based on the testimony
of the interested parties. Such reliance,
where an objective source is readily
available, is antiquated and erodes
respect for, and the integrity of, the judi-
cial system, and ultimately, the law.

State of the law
Requiring suspect interviews to be

tape-recorded has long been recognized
as an advancement in criminal justice.33

It is recommended by the National Con-
ference of Commissioners on Uniform
State Laws and by the American Law
Institute.34 Moreover, it is consistent
with the apparent policy behind Federal
Rule of Evidence 1002 (Best Evidence
Rule, requiring an original writing or
recording), Rule 613(a) (requiring that a
prior statement be shown or disclosed to
opposing counsel), Rule 613(b) (allow-
ing a witness to explain or deny a prior
inconsistent statement and affording the
opposite party to interrogate the witness
thereon), and Rule 106 (allowing an
adverse party to require the proponent
of a statement to introduce other parts
of the statement that should be consid-
ered with it). And most importantly, as
argued below, recording is constitution-
ally required.

At least three other common-law
countries have adopted the rule that
police must tape record interviews with
suspects. In 1988, a Code of Practice in
Great Britain took effect that generally
requires that police tape record inter-
views with suspects. A 1993 review of the
requirement by the Royal Commission
on Criminal Justice reported: “By gener-
al consent, tape recording in the police
station has proved to be a strikingly suc-
cessful innovation providing better safe-
guards for the suspect and the police
officer alike.”35 Similarly, Canada now
has a policy of mandatory videotaping
of confessions.36 In Australia, because of
allegations of police “verballing” (that is,
fabricating verbal confessions), the High
Court held that police must record all

confessions or the jury will receive a cau-
tionary instruction suggesting police
testimony may be unreliable.37

Thus far, two American jurisdic-
tions have imposed an interrogation
recording requirement.38 The Supreme
Court of Minnesota did so under its
“supervisory authority to insure the fair
administration of justice,” holding “that
all custodial interrogation including any
information about rights, any waiver of
those rights, and all questioning shall be
electronically recorded where feasible
and must be recorded when questioning
occurs at a place of detention.”39

The Supreme Court of Alaska
requires recording as a matter of due
process. The Alaska high court held
“that an unexcused failure to electroni-
cally record a custodial interrogation
conducted in a place of detention vio-
lates a suspect’s right to due process,
under the Alaska Constitution, and that
any statement thus obtained is general-
ly inadmissible.”40 Persuaded by the
policy reasons discussed above, the
court ruled:

Such recording is a requirement
of state due process when the
interrogation occurs in a place of
detention and recording is feasi-
ble. We reach this conclusion
because we are convinced that
recording, in such circumstances,
is now a reasonable and necessary
safeguard, essential to the ade-
quate protection of the accused’s
right to counsel, his right against
self incrimination and, ultimate-
ly, his right to a fair trial.”41

The Alaska court further recognized
that the recording requirement enhances
judicial integrity:

The integrity of our judicial
system is subject to question
whenever a court rules on the
admissibility of a questionable
confession, based solely upon
the court’s acceptance of the
testimony of an interested
party, whether it be the interro-
gating officer or the defendant.
This is especially true when
objective evidence of the cir-
cumstances surrounding the
confession could have been
preserved by the mere flip of a
switch. Routine and systematic
recording of custodial interro-
gations will provide such evi-
dence, and avoid any sugges-
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courts’ role is integral to this process:

The tendency of those who exe-
cute the criminal laws of the
country to obtain conviction
by means of unlawful seizures
and enforced confessions, the
latter often obtained after sub-
jecting accused persons to
unwarranted practices destruc-
tive of rights secured by the
Federal Constitution, should
find no sanction in the judg-
ments of the courts, which are
charged at all times with the
support of the Constitution,
and to which people of all con-
ditions have a right to appeal
for the maintenance of such
fundamental rights.82

More pointedly, recording provides
what due process requires. For instance,
Justice White noted that, “the right to an
impartial decision-maker is required by
due process.”83 As explained above, a
recording and its objectivity heightens
the impartiality of the decision-maker
who, absent a recording, must subjec-
tively rely on the testimony of interested
parties to determine suppression and
substantive issues. Without a recording
requirement, the partiality of the fact

provider and fact finder taints the crim-
inal justice system. Consequently, a
recording requirement would enhance
the appearance of justice, which courts
have repeatedly highlighted as central to
due process.

As Justice Harlan succinctly put it,
“the appearance of evenhanded justice
. . . is at the core of due process.”84 Fur-
thermore, the Supreme Court has recog-
nized that due process is a fluid concept
that evolves with time and that the
Supreme Court must develop to ensure
fundamental fairness:

But “due process,” unlike some
legal rules, is not a technical
conception with a fixed content
unrelated to time, place and
circumstances. Expressing as it
does in its ultimate analysis
respect enforced by law for that
feeling of just treatment which
has been evolved through cen-
turies of Anglo-American con-
stitutional history and civiliza-
tion, “due process” cannot be
imprisoned within the treach-
erous limits of any formula.
Representing a profound atti-
tude of fairness between man
and man, and more particular-
ly between the individual and

government, “due process” is
compounded of history, rea-
son, the past course of deci-
sions, and stout confidence in
the strength of the democratic
faith which we profess. Due
process is not a mechanical
instrument. It is not a yard-
stick. It is a process. It is a deli-
cate process of adjustment
inescapably involving the exer-
cise of judgment by those
whom the Constitution
entrusted with the unfolding of
the process. Fully aware of the
enormous powers thus given to
the judiciary and especially to
its Supreme Court, those who
founded this Nation put their
trust in a judiciary truly inde-
pendent – in judges not subject
to the fears or allurements of a
limited tenure and by the very
nature of their function
detached from passing and par-
tisan influences.85

Finally, recording furthers the fun-
damental, absolute right to a fair trial
guaranteed by the Fifth Amendment’s
Due Process Clause. The right to a fair
trial “is the most fundamental of all free-
doms”.86 “[M]ore than an instrument of
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Due process and the rights
against self-incrimination and to
remain silent require recording

Concern for fundamental fairness
and with the reality of false confessions
has prompted many commentators to
advocate recording. Those analysts note
law enforcement’s near-total control of
the interrogation and the use of refined
psychological tools to gain confessions.53

Recordings, as a remedy for false confes-
sions, ensure due process and further
preserve and protect the rights against
self-incrimination and to counsel.

Courts, however, are inclined to
leave “the imposition of any such proce-
dural [recording] requirement to the
legislature and to individual law
enforcement agencies.”54 The Ninth Cir-
cuit dismissed the recording argument
as a legislative issue, “not for a court
exercising an appellate function.”55 That
separation of powers analysis, however,
ignores the fact that Miranda originated
with the courts, not the legislature, and
that the exclusionary rule is presumed to
be a judicial device, not a constitutional
or legislative mandate, and that the
courts historically have fashioned reme-
dies to preserve and protect constitu-
tional rights.56 Indeed, such deference to
law enforcement and the Legislative
Branch arguably violates the separation
of powers and represents an abdication
of judicial duty where it is known that
law enforcement discourages recording.
Moreover, recording statements is more
than a public policy issue, it is a question
of fundamental fairness, otherwise
known as due process, as well as a ques-
tion of preserving the rights against self-
incrimination and to counsel.

Constitutionality of prophylactic rules
Since its genesis, attackers have dis-

counted Miranda and its invocation as
establishing prophylactic rules not
required by the Constitution. Dickerson
reflects this school of thought. This
position ignores the fact that “prophy-
lactic” rules are “a central and necessary
feature of constitutional law.”57

“Prophylactic” rules have been con-
stitutionally enshrined to compensate
for fact-finding limitations. Such
jurisprudence occurred in North Caroli-
na v. Pearce,58 where the United States
Supreme Court held that “whenever a
judge imposes a more severe sentence
upon a defendant after a new trial, the
reasons [for] doing so must affirmative-
ly appear [and] must be based upon
objective information concerning iden-

tifiable conduct on the part of the defen-
dant occurring after the time of the orig-
inal sentencing.”59 Absent this demon-
stration, a “presumption of vindictive-
ness” dictates finding of a due process
violation. The Court later clarified that
the Pearce rule was prophylactic, analo-
gous to Miranda, and designed to pre-
serve the integrity of the criminal justice
system.60

Similarly, Edwards v. Arizona61

developed Miranda by establishing that
when a suspect asserts his right to coun-
sel, he may not be questioned further
unless he initiates the conversation.62

The Court has since referred to that
principle as “the bright-line, prophylac-
tic Edwards rule,”63 explaining that,
“[t]he rule ensures that any statement is
not the result of coercive pressures.
Edwards conserves judicial resources
which would otherwise be expended in
making difficult determinations of vol-
untariness.”64

A recording rule would provide the
same benefit, and although it may be
labeled prophylactic, it is a constitution-
al measure. As noted by Professor David
Strauss: “‘Prophylactic’ rules are, in an
important sense, the norm, not the
exception. Constitutional law is filled
with rules that are justified in ways that
are analytically indistinguishable from
the justifications for the Miranda
rules.”65 Prophylactic yet constitutional
rules abound in criminal procedure.66

The Rehnquist Court has expressly rec-
ognized that prophylactic rules are nec-
essary to vindicate the constitutional
right to representation.67

Even the United States Department
of Justice has recognized the constitu-
tionality of Miranda specifically and
prophylactic rules generally. Responding
to the Fourth Circuit’s Dickerson ruling
that 18 U.S.C. § 3501 overruled Miran-
da,68 the defendant petitioned the
Supreme Court to confirm Miranda’s
primacy.69 In its brief in support of its
petition, the United States argued that
Miranda and its progeny implement and
effectuate constitutional rights and as
such are binding on Congress.70 Quoting
the Supreme Court, the United States
noted that “‘[p]rophylactic’ though it
may be, in protecting a defendant’s Fifth
Amendment privilege against self-
incrimination, Miranda safeguards ‘a
fundamental trial right.’”71 Finally, in
detailing Miranda’s constitutional
stature, the United States canvassed the
prevalence of prophylactic rules and
their uncontroverted presence in consti-

tutional jurisprudence.72 As the govern-
ment explained, “Prophylactic rules are
now and have been for many years a fea-
ture of this Court’s constitutional adju-
dication.”73 Given this analysis, federal
and state governments will have difficul-
ty dismissing the recording argument as
an extraconstitutional rule.

The Dickerson majority danced
around the prophylactic issue. The
majority did say that “Miranda is consti-
tutionally based,” that Miranda has
“constitutional underpinnings,” that
Miranda is “a constitutional decision,”
and that Miranda “announced a consti-
tutional rule.”74 What it could not do
was expressly admit that prophylactic
rules, such as Miranda, are constitution-
al. The Supreme Court, however, did
acknowledge that the court of appeals
relied on the Court’s characterization of
Miranda as prophylactic to conclude
that Miranda is not constitutionally
required and thus subject to congres-
sional review.75 Principally relying on
the fact that Miranda’s rule has been
applied to state prosecutions, the Court
disagreed with the Fourth Circuit and
confirmed “that Miranda announced a
constitutional rule that Congress may
not supercede legislatively.”76

Justice Scalia’s dissent spotlighted
what the majority concealed: the majori-
ty decision only can mean “that this
Court has the power, not merely to apply
the Constitution but to expand it, impos-
ing what it regards as useful ‘prophylactic’
restrictions upon Congress and the
States.”77 Justice Scalia reiterated that,
“what today’s decision will stand for,
whether the justices can bring themselves
to say it or not, is the power of the
Supreme Court to write a prophylactic,
extraconstitutional Constitution, binding
on Congress and the States.”78 What Jus-
tice Scalia refused to admit is that pro-
phylactic rules are a bedrock of the Con-
stitution. Now is the time for the record-
ing requirement to be one of them.

Due process requires recording
Due process has frequently been

referred to as an euphemism for funda-
mental fairness.79 That is the core of the
argument for recording – it is simply
fair. “Due Process is that which com-
ports with the deepest notions of what is
fair and right and just.”80 Put differently,
“Whether the trial be federal or state, the
concern of due process is with the fair
administration of justice.”81

As the Supreme Court emphasized
in Weeks v. United States, supra, n. 56, the
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justice and more than one wheel of the
Constitution, it is the lamp that shows
that freedom lives.”87 A recording
requirement would certainly brighten
that lamp. As this century begins, char-
acterized by technological innovation
and specifically the ready availability of
recording devices throughout America,
due process and fundamental fairness
demand a recording requirement.

Final thoughts
“The concept of due process is not

static; among other things, it must
change to keep pace with new techno-
logical developments.”88 It cannot be
denied that, “[j]udicial solutions to
problems of constitutional dimension
have evolved decade by decade. As
courts have been presented with the
need to enforce constitutional rights,
they have found means of doing so.”89

The Supreme Court has employed tape
recordings to determine voluntariness.90

Most jurisdictions now permit the
introduction of taped confessions.91

That government is quick to selectively
exploit recorded confessions where it
furthers convictions but resists an
across-the-board recording requirement
heightens the unfairness and distrust
that result from not requiring recording
of the entire interrogation.

Litigation can create the momen-
tum for constitutionalizing recording.
Perhaps, as happened in Minnesota and
Alaska, the judiciary will tire of law
enforcement’s lame excuses and failure
to heed the judicial warnings instructing
recording and determine that nothing
short of a firm requirement will ensure
the justice that recording provides. The
constitutional bases for such a require-
ment are available in the supervisory
authority of the courts,92 the Due
Process Clauses in the Fifth and Four-
teenth Amendments, the self-incrimina-
tion provisions of the Fifth Amend-
ment, and the Sixth Amendment right
to counsel (and their state counter-
parts). The synergy resulting from these
multiple sources furthers the recording
argument. Importantly, when consider-
ing these constitutional sources, it must
be remembered that many states trum-
pet their prerogative to extend constitu-
tional rights beyond those guaranteed
by the United States Constitution.93

These constitutional bases, along
with the policies and arguments reviewed
in this article, should be utilized by
defense counsel to urge a recording
requirement. The requirement should
contain the common-sense limitation
that recording is mandated only where

such preservation is practical (i.e., an
interrogation at the police station), where
it should be, unless the investigating offi-
cers can show that all the recording
equipment was broken and time was of
the essence. Moreover, the recording rule
should be applied to the entire interroga-
tion, including the Miranda waiver, so
that selective recording does not occur. At
the least, defense attorneys should urge
that the failure to record creates – nota
bene – an adverse inference for suppres-
sion purposes and warrants a jury
instruction that the unrecorded state-
ments should be viewed with distrust.94

Unfortunately, the Executive Branch
is keen to exploit technological advances
that impinge our clients’ constitutional
rights and freedoms, but, in this
instance, resists using technology to safe-
guard them. With the almost universal
availability of recording technology, now
is the time, as the 21st century dawns, to
secure a recording requirement. If litiga-
tion fails, perhaps the defense bar and
the people can convince legislatures to
preserve the liberty and due process that
our Constitution commands.
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