July 27, 2005

The Honorable Arlen Specter The Honorable Patrick J. Leahy
Chairman Ranking Minority Member

Senate Judiciary Committee Senate Judiciary Committee

SD-224 Dirksen Senate Office Building SD-224 Dirksen Senate Office Building
Washington, DC 20510-6275 Washington, DC 20510-6275

The Honorable James Sensenbrenner, Jr. The Honorable John Conyers, Jr.
Chairman Ranking Minority Member

House Judiciary Committee House Judiciary Committee

2138 Rayburn House Office Building B-351C Rayburn House Office Building
Washington, D.C. 20515 Washington, D.C. 20515

Re: The Streamlined Procedures Act (S. 1088 & H.R. 3035)
Dear Senators and Representatives:

The undersigned individuals are former prosecutors, law enforcement officers, and Justice Department
officials who have served at the state and federal levels. Some of us support capital punishment and some
of us oppose it. While we applaud efforts to improve the functioning of our courts and to assist crime
victims and their families, we strongly oppose the proposed Streamlined Procedures Act. We believe the
bill would eviscerate federal habeas corpus review of state convictions, lead to protracted litigation and
delays, and prevent the federal courts from correcting wrongful convictions in cases of actual innocence.

The Streamlined Procedures Act is counterproductive to our goals of ensuring public safety and fairness,
achieved when the guilty are convicted and the innocent acquitted. The bill’s jurisdiction-stripping
provisions turn a blind eye to the recurrent problems — such as incompetent or nonexistent counsel — that
often thwart full consideration and correct determination of claims in state post-conviction proceedings.
The bill’s purported exception for prisoners who are actually innocent — which requires clear and
convincing evidence of innocence and facts that could not have been discovered previously through the
exercise of due diligence — creates a hurdle that few innocent prisoners will be able to overcome. As
such, the bill will result in the wrongful incarceration or execution of innocent persons.

Expediting the federal post-conviction process at any cost — especially at the cost of wrongfully
convicting or executing innocent people while the guilty parties remain free to commit more crimes — is,
we believe, something that the American people will not countenance. Nor should they.

But the Streamlined Procedures Act does not expedite the process. In reality, it will engender years of
litigation to resolve its inconsistencies with the Anti-Terrorism and Effective Death Penalty Act
(AEDPA), enacted fewer than ten years ago in response to the same concerns expressed by the sponsors
of this bill. The AEDPA includes strict, detailed procedures for screening federal habeas corpus petitions,
including a one-year statute of limitations. After years of litigation, the federal courts have resolved most
major interpretive issues raised by the law. The proposed legislation is also inconsistent with the Justice
For All Act, which became law less than a year ago.

The AEDPA took care of whatever problems there were with systemic delays. Statistics maintained by
the Administrative Office of the United States Courts indicate that the number of federal habeas petitions
has declined significantly over the past five years and habeas cases are resolved more quickly than other
civil proceedings (most often on procedural grounds pursuant to the AEDPA). There is no reason to
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throw the system into disarray with another dramatic and potentially unconstitutional reworking of federal
law.

We have spent part of our careers seeking justice for crime victims, and we know from firsthand
experience the issues that victims face in the judicial system and the impact that their experience has on
their lives. However, we do not think the anecdotal evidence about delay cited by the bill’s proponents
justifies these extreme measures, and we fear that the bill will have exactly the opposite effect of what the
proponents intend. It will cause significant delays in the processing of these cases, to the detriment of the
legitimate concerns of crime victims.

It is important to consider the interests of victims and their families in the judicial process, but we believe
the Streamlined Procedures Act would do a disservice to those persons and would eviscerate the means by
which federal courts ensure that innocent persons are not mistakenly convicted of crimes they did not
commit. Certainly, Congress should not rush to judgment on this bill, and any changes to current
procedures should be undertaken only after significant study, deliberation, and input from experts and
interested persons and groups. Thank you for considering our views on this extremely important matter.

Sincerely,

Elizabeth K. Ainslie
Assistant U.S. Attorney, Eastern District of Pennsylvania
(1979-1984)

Russell T. Baker, Jr.

U.S. Attorney, District of Maryland (1978-1981)

Deputy Assistant U.S. Attorney General (Criminal
Division) (1977-1978)

Assistant U.S. Attorney, District of Maryland (1971-1974)

T. J. Baynham Jr.
Assistant U.S. Attorney, Eastern District of Texas
(1976-1980)

Harold J. Bender
U.S. Attorney, Western District of North Carolina
(1977-1982)

Rebecca A. Betts

U.S. Attorney, Southern District of West Virginia
(1994-2001)

Assistant U. S. Attorney, Southern District of West
Virginia (1977-1981)

James S. Brady
U.S. Attorney, Western District of Michigan (1977-1981)

William G. Broaddus
Attorney General, Virginia (1985-1986)

Ferris Bond

Trial Attorney, U.S. Department of Justice, Criminal
Division

Special Assistant U.S. Attorney (1978-1984)

G. Brian Brophy
Former District Attorney, Dane County, WI

James J. Brosnahan
Former Assistant U.S. Attorney, Arizona and California

Robert C. Bundy
U.S. Attorney, District of Alaska (1994-2001)

A. Bates Butler 111

U.S. Attorney, District of Arizona (1980-81)

First Assistant U.S. Attorney (1977-80)

Deputy Pima County (Arizona) Attorney (1970-77)

J.A. "Tony" Canales
U.S. Attorney, Southern District of Texas (1977-1980)

Zachary W. Carter
U.S. Attorney, Eastern District of New York (1993-1999)
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W.J. Michael Cody

Attorney General, Tennessee (1984-1988)

U.S. Attorney, Western District of Tennessee (1977-1981)
Chair of the Southern Conference of Attorneys General
(1987-1988)

Patrick J. Cotter

Special Attorney, Strike Force on Organized Crime,
Eastern District of New York (1987-1990)

Assistant U.S. Attorney, Eastern District of New York
(1992-1998)

W. Thomas Dillard
U.S. Attorney, Eastern District of Tennessee (1981)
U.S. Attorney, Northern District of Florida (1983-1986)

Demetrio Duarte, Jr.
Assistant District Attorney, San Antonio, Texas
(1984-1986)

Thomas Anthony Durkin
Assistant U.S. Attorney, Northern District of Illinois
(1978-1984)

Thomas J. Farrell
Assistant U.S. Attorney, Western District of Pennsylvania
(1995-2000)

William Fazio
Former Assistant District Attorney
City and County of San Francisco

George T. Frampton, Jr.

Assistant Watergate Special Prosecutor (1973-1975)
Assistant U.S. Independent Counsel (1984)

Special Prosecutor, State of Alaska (1985)

Stephen G. Frye
Assistant U.S. Attorney, Western District of Kentucky
(1990-1997)

Gil Garcetti
District Attorney, Los Angeles County, CA (1992-2000)

Mark Godsey
Assistant U.S. Attorney, Southern District of New York
(1996-2001)

Lawrence S. Goldman
Assistant District Attorney, New York County, NY
(1966-1971)

Raymond R. Granger
Assistant U.S. Attorney, Eastern District of New York
(1992-1998)

Saul A. Green
U.S. Attorney, Eastern District of Michigan (1994-2001)

John E. Hall
Assistant U.S. Attorney, Eastern District of Missouri
(1989-1991)

Hal Hardin
U.S. Attorney, Middle District of Tennessee (1977-1981)

Donald Heller

Assistant District Attorney, New York County (1969-1973)
Assistant U.S. Attorney, Eastern District of California
(1973-1977)

Former Special Prosecutor, Eastern District of California

Philip Heymann
Former Deputy Attorney General
Assistant Attorney General (1978-1981)

Richard Hirsch
Deputy District Attorney, Los Angeles County (1967-1971)

Bruce C. Houdek
Assistant U.S. Attorney, Western District of Missouri
(1963-1968)

Michael J. Hroziencik
Deputy District Attorney, San Mateo County, CA
(1996-2003)

Patrick M. Kiernan

Assistant Circuit Attorney & Section Chief, White Collar
Crimes Unit, City of St. Louis

(1994-1999 & 2001-2004)

Miriam Aroni Krinsky
Assistant U.S. Attorney, Central District of California,
District of Maryland (1987-2002)
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Karyl Krug

Assistant Attorney General and Deputy Chief, Habeas
Corpus Division

Office of the Attorney General of Texas (1999-2003)

Fern Laethem

Deputy District Attorney, Sacramento, CA (1976- 1979)
Assistant U.S. Attorney, Eastern District of California
(1979-1980)

Kerry A. Lawrence
Assistant U.S. Attorney, Southern District of New York
(1988-1999)

Laurie Levenson
Former Assistant U.S. Attorney, Central District of
California

Raymond Levites

Assistant District Attorney, New York County (1971-1976)
Assistant U.S. Attorney, Southern District of New York
(1976-1987)

Robert S. Litt
Former Principal Assoc. Deputy Attorney General, U.S.
Department of Justice

Susan Brimer Loving
Attorney General, Oklahoma (1991-1995)

William J. Martin
Assistant State’s Attorney, Cook County, Illinois
(1962-1968)

Thomas K. McQueen
Assistant U.S. Attorney, Northern District of Illinois
(1974-1979)

Stephen J. Meyer
Assistant District Attorney, WI (1979-1980)

Sam Millsap
District Attorney, Bexar County, TX (1982-1987)

Douglas M. Nadjari
Assistant District Attorney, Brooklyn, NY (1983-1996)

Kirk Bowden Obear

Former Chief, Military Justice Division

Office of the Staff Judge Advocate, Scott AFB
(1995-1997)

Special Assistant U.S. Attorney, Southern District of
Ilinois (1995-1997)

A. John Pappalardo
U.S. Attorney, District of Massachusetts (1992-1993)

Elliot R. Peters
Assistant U.S. Attorney, Southern District of New York
(1987-1991)

Katrina Pflaumer
U.S. Attorney, Western District of Washington
(1993-2001)

Christian E. Picone
Assistant State’s Attorney, McLean County, 1L
(1995-2000)

Francisco Rebollo-Casalduc
Trial Attorney, Narcotic and Dangerous Drugs Section,
U.S. Department of Justice (1991-1997)

Ira Reiner
District Attorney, Los Angeles County, CA (1984-1992)

Louise H. Renne
Deputy Attorney General, State of California (1966-1978)
City Attorney, San Francisco (1986-2001)

Philip Russell
Assistant District Attorney, Bronx County, NY
(1984-1988)

Stephen H. Sachs
Attorney General, Maryland (1979-1987)
U.S. Attorney, Maryland (1967-1970)

Assistant U.S. Attorney, Maryland (1961-1964)

Joseph F. Savage

Assistant U.S. Attorney, District of Massachusetts,
Southern District of West Virginia,

Southern District of New York (1983-1996)

Bill H. Seki
Deputy District Attorney, Los Angeles, CA (1988-1997)
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Alan Silber
Assistant Prosecutor & Chief, Economic Crimes Unit,
Essex County, NJ (1968-1973)

Earl J. Silbert

U.S. Attorney, District of Columbia, 1974-1979
Assistant U. S. Attorney, District of Columbia
(1964-1969, 1970-1973)

David Alan Sklansky
Assistant U.S. Attorney, Central District of California
(1987-1994)

Jane Simkin Smith
Assistant U.S. Attorney, Eastern District of New York
(1980-1986)

Neal R. Sonnett
Assistant U.S. Attorney & Chief, Criminal Division,
Southern District of Florida (1967-1972)

Mai Linh Spencer

Assistant U.S. Attorney, District of Columbia (1997-2002)

Ann C. Tighe
Assistant U.S. Attorney, Northern District of Illinois
(1973-1978)

Peter F. Vaira
U.S. Attorney, Eastern District of Pennsylvania
(1978-1983)

Tony West
Former Assistant U.S. Attorney, Northern District of
California

Ronald G. Woods

U.S. Attorney, Southern District of Texas (1990-1993)
Assistant U. S. Attorney (1976-1985)

Assistant District Attorney, Harris County, Texas
(1969-1976)

Special Agent and Legal Advisor, FBI (1965-1968)

Sharon J. Zealey
U.S. Attorney S.D. Ohio (1997-2001)

David Zlotnick
Assistant U.S. Attorney, Washington, DC (1989-1993)

cc: Members of the House and Senate Judiciary Committees



