
L i be rty at ri s k , Pa rt 5:
handling legal aspe cts 
of ca p t u red 
al Qaeda detainees

Wh en the first group of c a ptu red al
Q aeda det a i n ees re ach ed the Un i ted
S t a tes Naval Base at Gu a n t a n a m o, Cu b a ,
ru m ors began to circ u l a te abo ut how
these indivi duals were to be proce s s ed .
NAC D L , ded i c a ted to the Rule of L aw
u n der our Con s ti tuti on , did not
re s pond as an or ga n i z a ti on until even t s
u n fo l ded that caused con cern amon g
our mem bers .

F i rs t , the Pre s i dent of the Un i ted
S t a tes issu ed a Pre s i den tial Order on
Novem ber 13, 2 0 0 1 , e s t a blishing mili-
t a ry com m i s s i ons to try these men
(The Bush order ) . Legal or ga n i z a ti on s ,
i n cluding the Am erican Ba r
As s oc i a ti on (ABA ) , the Bar As s oc i a ti on
of the Di s tri ct of Co lu m bi a , a n d
NAC D L , began to formu l a te po l i c y
a bo ut these tri bu n a l s . On Ma rch 21,
2 0 0 2 , the Sec ret a ry of Defense issu ed
an order establishing the procedu res to
be used by these com m i s s i ons (Th e
Ru m s feld ru l e s ) .

NACDL Pre s i dent Irwin Schw a rt z
a ppoi n ted an ad hoc com m i t tee to pre-
s ent a propo s ed Po s i ti on Pa per and pro-
po s ed Re s o luti on to the NACDL Boa rd
of Di rectors . On May 4, 2 0 0 2 , the Boa rd
u n a n i m o u s ly adopted the Re s o luti on
pri n ted bel ow. It was based on a Po s i ti on
Pa per pri n ted bel ow in con den s ed form ,
p lus nu m erous re s e a rch papers (don e
pri m a ri ly by Donald G. Reh kopf ,J r.) and
b ack ground material not pri n ted in this
a rti cl e , but ava i l a ble from the NAC D L
of f i ce if requ e s ted .

We bel i eve the Po s i ti on Pa per and
Re s o luti on speak for them s elve s .
However, to put them in con tex t , p l e a s e
con s i der the fo ll owing back gro u n d
i n form a ti on :

1 . The Con gress did not pass legi s-
l a ti on or a re s o luti on aut h orizing these
com m i s s i ons before or after the
Pre s i den tial Order of Novem ber 13,
2 0 0 1 .

2 . Un der intern a ti onal law and cer-
tain tre a ti e s , pri s on ers of war are en ti t l ed
to the same legal pro tecti on as mem bers
of the arm ed forces of the captu ri n g
n a ti on .

3 . In order to be con s i dered a pri s-
on er of w a r, c a ptu red pers on n el must be
a mem ber of a uniform ed , i den ti f i a bl e
a rm ed force of a state , or at least iden ti-
f yed as a combatant with a fixed sign rec-
ogn i z a ble at a distance and carryi n g
we a pons open ly.

4 . The Bush Ad m i n i s tra ti on doe s
not con s i der al Qaeda det a i n ees to be
pri s on ers of w a r; t h ey are con s i dered to
be “u n l awful bell i geren t s” or “u n l awf u l
com b a t a n t s .”

5 . Am erican servi ce pers on n el are
su bj ect to the Un i form Code of Mi l i t a ry
Ju s ti ce (UCMJ), found at Title 10 of t h e
U. S . Code . This statute provi des most
pro tecti ons found in the federal trial and
a ppell a te co u rt s , and in some instance s ,
m ore pro tecti on s .

6 . Un der the UCMJ, every defen d a n t
is en ti t l ed to free det a i l ed military co u n-
s el , wi t h o ut rega rd to indigen c y. Civi l i a n
co u n s el may be ret a i n ed , at the acc u s ed ’s
ex pen s e .

The con den s ed vers i on of t h e
Po s i ti on Pa per and the Re s o luti on were
wri t ten by the Co - ch a i rs of the Mi l i t a ry
L aw Com m i t tee , Jack B. Zi m m ermann of
Tex a s , Donald G. Reh kopf , J r. of New
York , and Terri R.Z. Jacobs of Tex a s ;
Leslie Ha gi n , Co - chair of the Legi s l a tive
Com m i t tee , of Wa s h i n g ton state , a n d
Co - chair of the In d i gent Defen s e
Com m i t tee , Ka t h ryn M. Kase of New
York . E ach of the Mi l i t a ry Law
Com m i t tee Co - ch a i rs is a Re s erve
O f f i cer, and has ex ten s ive active duty and
re s erve ex peri en ce as a ju d ge advoc a te .
Jack Zi m m ermann is a reti red Ma ri n e
Corps co l on el , Don Reh kopf is an Ai r
Force lieutenant co l on el , and Terri Jacob s
is a Ma rine Corps major. Please feel free
to con t act any of us with qu e s ti ons or
com m en t s .

Ad Hoc Mi l i t a ry Tri b u n a l s
Co m m i t tee Position Pa per 
for the Bo a rd of Di re ctors 
of the National As s oc i ation 
of Criminal De fense Lawye r s

Pre a m b l e

You may ask yo u rs elve s ,“Why should
NACDL care ? ”F i rs t , as you re ad the Bu s h
order and the Ru m s feld ru l e s , please con-
s i der this: both appear to all ow for pro s e-
c uti on before a tri bunal for vi o l a ti ons of
the “l aws of w a r ” and “o t h er vi o l a ti ons of
l aw.” Wh en Dep uty At torn ey Gen era l
L a rry Th om p s on spo ke with us in Mi a m i
(and wh en Pre s i dent Schw a rtz heard him
a gain a few weeks later in Ca l i forn i a ) , h e
said that it was limited to the form er. But
this remains a tro u bling uncert a i n ty,
going to the very heart of what most of u s ,
as non - m i l i t a ry mem bers of NAC D L , do
to uphold the Con s ti tuti on of the Un i ted
S t a tes and other principles of f u n d a m en-
tal fairn e s s .

But even if the pro s ec uti ons are lim-
i ted to all eged vi o l a ti ons of the “l aws of
w a r,” we think NACDL should sti ll be
tro u bl ed , and proa ctive in its co n cern s.
The Na ti onal As s oc i a ti on of Cri m i n a l
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Defense Law yers , whose mem bers have
ded i c a ted their profe s s i onal lives to
defending the Con s ti tuti on , s h o u l d , a n d
doe s , su pport the ef forts to bring to ju s-
ti ce those re s pon s i ble for the Septem ber
1 1 , 2 0 0 1 , a t t acks on our co u n try.
However, because the rest of the worl d
wi ll note how we treat those pers ons cap-
tu red by Am erican forces in the military
acti ons against terrori s m , it is impera tive
not on ly that we set the example for fair
and humane tre a tm en t , but that our
ef forts be perceived as fair and ju s t . Th e
Un i ted States cannot be , or be vi ewed as
bei n g, less lawful than those we seek to
defeat militari ly.

In deed , to be so vi ewed imperils the
l ives of our men and wom en in uniform
a round the worl d . It is important to note
that one of the things that the Nort h
Vi etnamese did initi a lly to our Un i ted
S t a tes POWs du ring the Vi etnam War was
to decl a re them “c ri m i n a l s”,“ i n tern a ti on a l
b a n d i t s ,” etc . , i n s te ad of a f fording them
P OW statu s . For those of us who are vet-
era n s , the use of these com m i s s i on s
should su ggest a clear and pre s ent danger
that should our servi ce mem bers get cap-
tu red , t h eir “s t a tu s” wi ll be the same:
“ i n tern a ti onal cri m i n a l s .” In deed , du ri n g
the 1991 Gu l f Wa r, a female pilot and her
c rew were shot down and captu red by the

Ira q i s , and she was repe a tedly ra ped , tor-
tu red and otherwise degraded .

Our ded i c a ti on to the rule of l aw
d rives our po s i ti ons on the cre a ti on of
m i l i t a ry com m i s s i ons and the rules that
wi ll govern them . We obj ected to the cre-
a ti on of these particular military com-
m i s s i ons by the pre s i den tial order of
Novem ber 13, 2 0 0 1 , on the basis that the
Pre s i dent was not em powered by law to
u n i l a tera lly cre a te these com m i s s i on s .

With that po s i ti on unch a n ged , t h i s
p a per repre s ents our su gge s ted vi ew of
the procedu res that have now been of f i-
c i a lly promu l ga ted by the Bu s h
Ad m i n i s tra ti on to govern su ch com m i s-
s i on s , as announced by the Sec ret a ry of
Defense on Ma rch 21, 2 0 0 2 .

Po s i t i o n
The Pre a m bl e to the MA N UA L F O R

CO U RTS- MA RT I A L (2000) (MCM),
Pa ra gra ph 2(b)(2), s t a tes that su ch com-
m i s s i ons “. . . s h a ll be guided by the
a ppropri a te principles of l aw and rules of
procedu res and evi den ce pre s c ri bed for
co u rt s - m a rti a l .” We think NAC D L
should su pport this pri n c i p l e .
Fu n d a m en t a lly, because the rules pro-
mu l ga ted by the Sec ret a ry of Defense do
not com p ly with the provi s i ons of t h e
M C M , we bel i eve NACDL should oppo s e
t h eir implem en t a ti on .

In ad d i ti on , as ad d re s s ed in more
detail bel ow, because certain of the pro-
mu l ga ted procedu res vi o l a te pri n c i p l e s
of f u n d a m ental fairness and would cause
the Un i ted States to be vi ewed in a very
n ega tive manner by the intern a ti on a l
com mu n i ty, we think NACDL should
oppose their implem en t a ti on and urge
the Sec ret a ry of Defense to use the
a ut h ori ty given to him to amend his
order of Ma rch 21, 2 0 0 2 . Wi t h o ut waver-
ing from our earl i er obj ecti on to the
com m i s s i ons as app a ren t ly uncon s ti tu-
ti on a lly cre a ted , we bel i eve NAC D L
should urge the repeal and/or mod i f i c a-
ti on of the rules thro u gh ef forts in
Con gress and the appropri a te ju d i c i a l
fora , i f n eed be . We remain unsu re as a
group wh et h er NACDL should en co u r-
a ge its mem bers , or convene a task force
of its leaders and mem bers , to act as
“c ivilian co u n s el ” to the acc u s ed before
these com m i s s i on s .

Un a c ceptable fe at u re s
The rules for these com m i s s i ons as

c u rren t ly promu l ga ted do not meaning-
f u lly provi de for basic ri gh t s . For ex a m-
p l e , h e a rs ay (“u n s worn”) statem ents are
a ll owed as evi den ce . It is also uncl e a r
wh et h er there is any real ri ght to “a ppe a l ”
the com m i s s i on’s dec i s i on s . Nor is it

clear what co u rt would have ju ri s d i cti on ,
u n der what aut h ori ty, to so revi ew these
proceed i n gs .

Moreover, the acc u s ed can be
exclu ded from the proceed i n gs (and not
just because he or she is disru ptive ) , a n d
his or her law yer barred from con ferri n g
with the acc u s ed , or even telling him or
h er what tra n s p i red while so barred . Th e
Ru m s feld rules all ow not on ly on e’s
“c ivilian co u n s el ,” but indeed the acc u s ed ,
to be exclu ded from at least part of t h e
proceed i n gs , and pro h i bit the “det a i l ed ”
m i l i t a ry defense co u n s el (who is the on ly
one who cannot be so exclu ded) from
d i s closing to the acc u s ed and/or civi l i a n
co u n s el — or con su l ting with them con-
cerning — what tra n s p i red before the
com m i s s i on while they are exclu ded .

In parti c u l a r, fo ll owing are spec i f i c
u n accept a ble provi s i ons of the rules pro-
mu l ga ted to date that we have iden ti f i ed :

1 . Fa i lu re to provi de for qu e s ti on i n g
of po ten tial com m i s s i on mem bers for
po s s i ble ch a ll en ge (no voir dire) .

2 . Fa i lu re to provi de for ch a ll en ge s
for cause and perem ptory ch a ll en ges of
the po ten tial mem bers .

3 . Fa i lu re to provi de for ch a ll en ge
for cause of the presiding of f i cer.

4 . Fa i lu re to en su re that the acc u s ed
can con f ront all wi tnesses against him 
by being pre s ent at all sessions of t h e
com m i s s i on (unless he is disru ptive ) .

5 . Fa i lu re to permit civilian defen s e
co u n s el to be pre s ent at all sessions of
the com m i s s i on .

6 . Fa i lu re to provi de that the pre s i d-
ing of f i cer makes binding ru l i n gs of l aw
and otherwise pre s i des as does a military
ju d ge under the UCMJ.

7 . Fa i lu re to provi de maximum sen-
ten ces for specific of fen s e s .

8 . Fa i lu re to provi de what cri m e s
can re sult in the death pen a l ty, and to 
requ i re pre - trial noti ce of i n tent to see k
the death pen a l ty.

9 . Fa i lu re to spec i f i c a lly provi de that
the principle of do u ble jeop a rdy 
a pp l i e s .

1 0 . Fa i lu re to provi de that the Ru l e s
of Evi den ce or their equ iva l ent app ly and
f a i lu re to exclu de unrel i a ble evi den ce ,
su ch as unsworn statem en t s .

1 1 . Fa i lu re to provi de for a meaning-
ful appe a l , i n cluding revi ew by the 
Un i ted States Co u rt of Appeals for the
Arm ed Forces for sen ten ces above a cer-
tain level .

1 2 . Fa i lu re to provi de for equ a l
requ i rem ents and tre a tm ent of c ivi l i a n
a t torn eys , wh et h er they are pro s ec utors
or defense co u n s el .

1 3 . Fa i lu re to pro h i bit mem bers of a
com m i s s i on from discussing a case unti l
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Ethics Hotline
Need advice 
on ethical
questions 
arising in your
p r a c t i c e ?

Co nt a ct the NACDL Ethics Adv i s o ry
Co m m i t te e. All requests are handled in
confidence, covered within the attorney-
client privilege. Ethics Hotline available for
e m e rg e n cy situat i o n s. Fo rmal wri t te n
opinions available upon request.

Co-Chairs:
John Wesley Hall
Phone (501) 371-9131
Fax (501) 378-0888
forhall@aol.com

William I. Aronwald
Phone (914) 946-6565
Fax (914) 946-8105
waronwald@aol.com

Whenever possible, requests for assistance
should be in writing, setting forth all rele-
vant facts and circumstances. In urgent sit-
uations, oral requests will be accepted.



the evi den ce is cl o s ed and del i bera ti on s
occ u r.

E ach of the foregoing om i s s i ons and
f a i lu res in the current rules rel a te to
ri ghts or procedu res provi ded to the
acc u s ed in a trial under the UCMJ wh i ch
grew out of the norms of the Gen eva
conven ti on s. The MCM abi des by these
n orm s . For ex a m p l e , the Mi l i t a ry Ru l e s
of Evi den ce essen ti a lly track the Federa l
Rules of Evi den ce .

We recogn i ze that the full pro tec-
ti ons afforded by the UCMJ are not pro-
vi ded because the Sec ret a ry of Defen s e
does not recogn i ze po ten tial defen d a n t s
as pri s on ers of w a r. Non et h el e s s , we
bel i eve the foregoing failu res are egre-
gious denials of the fundamental fairn e s s
that must be accorded any acc u s ed tri ed
by a Un i ted States tri bunal of a ny kind.
To do less su bj ects our nati on to ri d i c u l e

by the intern a ti onal com mu n i ty. Wors e ,
it su bj ects Am erican servi ce pers on n el
c a ptu red in a futu re arm ed con f l i ct to the
same type of u n accept a ble and unfair
tre a tm ent by their captors .

The Un i form Code of Mi l i t a ry
Ju s ti ce is tri ed and tru e . In deed , as bo t h
Con gress and the Pre s i dent alre ady had
this sys tem set up, t wo qu e s ti ons seem
obvi o u s : What is the legal basis for cre a t-
ing a to t a lly alien sys tem , and furt h er-
m ore , why is it even nece s s a ry? It is
i m portant to note that in 1950, wh en
Con gress passed the UCMJ, and in 1951,
wh en the first MCM was promu l ga ted
u n der the UCMJ, t h ere was an ac ute
aw a reness of and specific intent to com p ly
with the then recen t ly ra ti f i ed 1949
G en eva Conven ti on s . The UCMJ/MCM
s ys tem unequ ivoc a lly com p l i ed with that.
This ad hoccom m i t tee bel i eves that if we

u s ed our co u rt s - m a rtial sys tem , t h ere
could be no qu e s ti on of our com p l i a n ce
with intern a ti onal law, and no real issue as
to due process for these cases.

In short , the com m i s s i ons promu l-
ga ted by the Ad m i n i s tra ti on are inappro-
pri a te not on ly because they do not com-
p ly with fundamental dom e s tic law (i . e . ,
the UCMJ), but because they do not
com p ly with our tre a ti e s , the Gen eva
conven ti on s , and the basic “l aws of w a r.”

Wh at should NACDL do?
We bel i eve the Boa rd of Di rectors

should adopt the propo s ed re s o luti on
bel ow. We bel i eve it lays out what the
or ga n i z a ti on’s po s i ti on should be , wh i ch
is that the UCMJ and the MCM should,
at least, a pp ly to these com m i s s i on s . An d
we think the or ga n i z a ti on should, wi t h i n
its practical re s o u rce s , work both alon e
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Resolution of the NACDL Board of Directors 
Regarding Military Commissions

WHEREAS the National Association of Criminal Defense Lawyers, whose members have dedicated their professional lives
to defending the Constitution of the United States, supports efforts to bring to justice those responsible for the September
11,2001 attack on our country;
WHEREAS the rest of the world will note how we treat those persons captured by American forces in the military actions
against terrorism;
WHEREAS it is imperative not only that the United States set an example for fair and humane treatment, but that our efforts
be perceived as fair and just;
WHEREAS the United States cannot be, or be viewed as being, willing to depart from its own laws and principles;
WHEREAS the international view of the United States as being willing to depart from its own laws and principles imperils
our country’s men and women in uniform across the world;
WHEREAS our dedication to the rule of law drives our positions on the creation of military commissions and the rules that
will govern them;
WHEREAS we object to the creation of the particular military commissions reflected in the Presidential Order of November
13,2001,on the basis that the President was not empowered by law to unilaterally create these commissions;
WHEREAS moreover, that position unchanged, the procedures announced as governing such commissions, as promulgat-
ed by the Secretary of Defense on March 21,2002,are also inadequate as a matter of fundamental fairness;
WHEREAS the Preamble to the MANUAL FOR COURTS-MARTIAL (2000), Paragraph 2(b)(2), states that such commissions
. . . shall be guided by the appropriate principles of law and rules of procedures and evidence prescribed for courts-mar-
tial;”
WHEREAS NACDL supports the principle articulated in the Preamble to the MANUAL FOR COURTS-MARTIAL (2000), Paragraph
2(b)(2),and the procedures promulgated by the Secretary of Defense do not comply with the provisions of the MANUAL FOR

COURTS-MARTIAL,
THEREFORE BE IT RESOLVED that NACDL opposes implementation of the procedures promulga ted by the Secretary of
Defense for these commissions;
IT IS HEREBY FURTHER RESOLVED that NACDL shall urge the President and the Congress of the United States, as well as
appropriate judicial tribunals, to find that these procedures promulgated by the Administration to date violate principles
of fundamental fairness, and threaten our country’s stature and the welfare of its military personnel throughout the world,
and thus that such rules should be revised by the Secretary of Defense through amendment of his Order of March 21,2002,
to make applicable to such commissions the Uniform Code of Military Justice and the Manual for Courts-Martial.

APPROVED this 4th day of May, 2002
Cincinnati, Ohio




