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Honorable Diana E. Murphy, Chair
United States Sentencing Commission
One Columbus Circle, N.E.

Suite 2-500, South Lobby
Washington, D.C. 20002-8002

Re  Departure Review B Section 401(m), PROTECT Act
Dear Judge Murphy and Commissioners.

Congress built departures into the guiddine system as a mechanism for preserving farness and
individualized sentencesin asystem that wasintended to avoid Aunwarranted disparitiesamong defendants
with smilar recordswho have been found guilty of smilar crimina conduct ...0. 28 U.S.C. * 991(b)(1)(B).
To thisend, Congress directed district courts when imposing sentence to take into account those factors
Anot adequately@ considered in setting the guiddines. 18 U.S.C. * 3553(b); Koonv. United States, 518
U.S. 81, 113 (1996). The guiddineswere structured in this fashion not because Congress believed that
Sentencing Commissionswould fail intheir assgned task to devel op appropriate guiddines. After yearsof
study and congideration, departures were designed into the structure of the guidelines because Congress
understood that no Commission, indeed not even Congressitself, could adequately take every appropriate
factor into consideration in setting guidelines. In our experience, downward departures are working as
intended by CongressB presarving somefarness and individudized sentencing within the guiddines sysem.

Initsreview of departures, the Commission should dispe with hard dataand impeccable andys's
thefalseimpression that has been created that federa judges are granting too many downward departures.
As Commisson gatigtics reflect, a large number of downward departures result from plea agreements,
including the case-load management procedures utilized by the government to dedl with the explosion of
immigration casesin border digtricts, quid- pro-quo waiver of rights agreements, and other accommodeations
largely within the control of the government. A mgority of didricts have downward departure ratesin the
angledigits, anumber well below the 20% contemplated in the Senate Report i ssued when the Sentencing
Reform Act was passed. S.Rep. No. 225, 98" Cong., 1% Sess. 52n.71(1983). Our experiencein court
roomsacross Americaisthat district judges grant too few downward departuresin caseswhere departures
are warranted.
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Werecommend that the Commission include thefollowing initsreview of downward departures: |
(1) aReport to Congress that:

$ promotes a better understanding by Congress and the public of the true
state of departure jurisprudence,

$ that identifieshow such factorsasaberrant behavior, family circumstances
and the other 5H factors, diminished capacity, post- offenserehabilitation
and other unmentioned factors cameto beincluded as permissble grounds

for departures,

$ that explains the need for discretionary departures in aguiddine system,
and

$ that provides reference materids to guide didrict judges considering
departures.

(2) areview of departures to identify those guiddines where factors not adequately
addressed are resulting in above-average rates of downward departures so that those
guidelines may be amended to reduce the incidence of departures and thus preserve and
encourage the exercise of discretion to grant departures where warranted; and

(3) an explanation of the factorsthat resulted in higher than average departure ratesin the
child-related offenses for which Congress has limited departures in the PROTECT Act.

Wewrite dso to provide the Commission with comments based on our experiencein representing a
subgtantid number of persons sentenced under the federd sentencing guiddines and recommendations
about factors that the Commission should congder in designing the study.

l. DEPARTURES REFLECT A RATIONAL COMPLIANCE WITH THE
STRUCTURE OF THE GUIDELINES NOT A REIJECTION OF
CONGRESSIONAL POLICY OR AN EPIDEMIC OF JUDICIAL LENIENCY

A downward departure does not mean a sentence of probation or that a defendant is released
outright. The Commissorrs Statistics show that 91% of defendants were sentenced to prisonin 2001. Of
those defendants eligiblefor straight probation, 32.3% were sentenced to prison. Thisdataunderscore our
experience with the guiddines B thereis no epidemic of leniency in the sentencing of defendantsin federd
crimina cases.
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Didtrict court judges are not lawless. Judges comply with guideline and statutory provisons even
where they persondly believe that it would be more just to depart down or that the better policy isto be
lenient. In any case where ajudge wilfully disregarded a statutory or guideine mandate, the government
would presumably apped and win the case.

When afederd judge grantsadownward departure, the judge does so to imposeAjust punishment(l
by taking into account the offense and the of fender in accordance with the statutory mandatein 18 U.S.C.
3553(a) and (b). The departure is not an exercise of judicid policy making or argection of the will of
Congress expressed in the statutory pendties. Indeed, federa judges occasionaly expressfrustration with
being required to impose sentencesthat they believe are more severe than necessary to satisfy the purposes
of sentencing. Inour view, too often the digtrict judge did have discretion to be more lenient but denied the
request in the exercise of discretion because the judge disagreed with our assessment of the extent of
discretion or smply believed that the statutory mandate required otherwise.

. ABOVE-AVERAGE RATES OF DOWNWARD DEPARTURES RESULT
FROM DEPARTURES THAT ARE WARRANTED TO ASSURE JUST
PUNISHMENT ASREQUIRED BY 18 U.S.C. * 3553

Each departure reflects exactly the structure that Congress enacted in the Sentencing Reform Act.
Every departure and every above-average departure stati stic reflectsinadequately considered factorsthat
warrant a departure to assure just punishment.

The large number of downward departures in immigration cases is not an indication thet federa
judgesin border districts condone immigration violationsor disagree with the Congressond determination
to crack down onillegd immigration. Those high downward departure satisticsin immigration casesreflect
apolicy decison by the Department of Justice to managethelarge caseload by rewarding Afast track@ guitty
pless. Other downward departures in immigration cases are warranted because of the guiddine
enhancement for aggravated feloniesthat does not adequately consder the rangein the severity of the prior
record or culpability of the defendants in these cases. The Commission has not smply ignored these
datigics  After sudying the above-average departure rates in immigration cases, the Commission
addressed the problem with an amended adjustment that provides a more graduated enhancement and
continues to refine that guiddine.

With respect to the child-related offensesfor which Congress has now limited departure authority,
thesameistrue. Higher than average Satistical departureratesin these casesisnot areflection that federa
judges condone abusive conduct toward children or that the Department of Justice hasfailed to apped such
departures becauseit issoft on crime. Rather, they reflect inadequately considered factorsin the guideines
for these offenses. Severd factors account for the number of departuresin these cases. These guidelines
cover a wide range of conduct, from pedophiliacs who sexualy exploit minors to defendants with no
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predatory tendencies, who access pornographic pictures in the privacy of their own homes. Downward
departures have been granted to first-time offenders convicted of downloading child pornography on their
home computers, who have had stable employment their entire life, no prior contact of any kind with the
crimind justice system, after adistinguished military career, where evidence from medica experts showed
that the persons have no predatory tendencies. The use of cross-references in these guiddines
overrepresent the severity of the actud offense in some cases.  Another factor is the intersection of
technology with this guiddine. The technology Iull some offendersinto misgpprehending the crimindity of
accessing computer sites with images that include First Amendment protected materids as wdll asillegd
child pornography. These Stes are fredy available for public access. Technology dso plays a part in
overrepresentation of this offense conduct because the guideline provides enhancements based on the
number of pornographic images possessed by aperson regardlessof whether theimageswereintentionaly
downloaded by the person and saved for future reference or were merely automaticaly downloaded onto
temporary cache drives in computers unbeknownst to the person who accessed the site.

Offenses prosecuted on Indian Reservations such as homicide aso present unique circumstances
not adequately considered and reflected in the above-average departure rates for these offenses. Jon M.
Sands, Departure Reform and Indian Crimes. Reading the Commission's Saff Paper with
"Reservations', 9 Fed. Sent. Rep. 114 (1996). Indeed, the Commission created an Ad Hoc Advisory
Group to dedl with the unique circumstancesin these cases. Then- Commissioner, and now Justice, Breyer
recognized the unusud and atypica nature of these cases. His solution wasto urge courtsAto exercise their
discretion to depart in the Indian cases@l 1d. at 115.

With respect to the above- averageincidence of downward departuresinwhite collar offensesitisa
reflection of therdatively low severity that Congress had previoudy appliedto mail and wirefraud cases(5-
year statutory maximum). Congress has also expresdy stated that it isAappropriatel to impose a Asentence
other than imprisonment in casesin which the defendant is afirst offender who has not been convicted of a
crime of violence or an otherwise serious offensei 28 U.S.C. * 994(j). Aswell, alarge percentage of the
Awhite collarf) offenses prosecuted in federd courts involve low-leve loss amounts.

1.  THE COMMISSION SHOULD REFINE THE GUIDELINES WHERE
NECESSARY BUT RETAIN THE DISCRETION TO DEPART WHERE
WARRANTED

In a seeming inconsstency, Section 441(m) of the PROTECT Act directs the Commisson to
review the groundsfor departures and substantialy reduce the incidence of downward departureswhile at
the same time a0 directs the Commission to create a new ground for departure for Aearly dispositiond
cases. Mog, if not dl, Afast track@ departures currently granted inimmigration caseswill fit withinthisnew
departure ground. These are the very departures that have driven up the above-average departure rate.
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The Commissionis required to cap this new Aearly disposition) departure at Anot more than 4
levelsf) Assuch, it ismore akin to an adjustment that provides for areduction of a specified number of
levels than a departure, which by definition as well as tradition is a discretionary decison based on
individualized factors not otherwise considered. Thisfactor could more readily be taken into account asa
separae adjustment, aso in Chapter 3. 1t could be fashioned after the mitigating role adjustment that
providesfor a2- 3- or 4-level downward adjustment. Doing so would reduce the number of departures
sgnificantly.

V. RECOMMENDATIONS

$ The study should identify not merely the incidence of downward departures but
a so the extent of the departure and whether the sentence resulted in aprison term,
some intermediate condition of confinement, or release with conditions for
treatment.

$ The study should identify whether the departure was granted with the agreement of
the government or with its acquiescence, and whether an appea wastaken by the
governmernt.

$ Where the incidence of departures exceed the norm, ether in a class of cases
nationwide, or in agiven district when compared to other districts nationwide, the
study should attempt to ascertain the common factorsthat would explain the higher
than average incidence of departures, e.g. immigration casesin border sateswith
above-averageimmigration caseloads, point of entry digtrictswith above-average
incidence of drug offensesinvolving couriers, guiddineswith broad range of offense
conduct where the severity range is not adequately considered.

$ The Commisson should recommend to Congress that Aearly dispostiond
departureswould better fit into the guideline scheme as an adjustment in Chapter 3
than a departure.

V. CONCLUSION

Departures do what Congressintended them to do. They bring sentencing decisionsinto the open,
wheredistrict courtsmust explain their reasons subject to apped and judicid review. Departuresaso dlow
the Commission to comply with its own statutory obligation to monitor how the guiddines are working and
modify guiddinesasrequired. Asintended by Congress, departures providefor amore honest sentencing
system where decisons that impact the sentence are made in the open, rather than behind closed doorsin
the prosecutor:s office. The authority to depart dso retains, within a guiddine system, the individuaized
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sentencing that Congresswanted aswell preservesthe long tradition of judicid discretion that the Supreme
Court unanimoudy upheld in Koon.

For these reasons, as set out above, we recommend that the Commission study departure decisons
thoroughly, with aview to explaining departure trends and disparities among classes of cases and circuits;
that it publish a Report with descriptive data and conclusions, thet may serve asaresourcefor Congressin
itslegidative function aswdl asthejudiciary in determining whether a departure is warranted; that it refine
those guiddines that involve above-average departure rates, thereby reducing the incidence of departures
without unduly interfering with the discretion that Congressreposed in digtrict courtsto depart down where
warranted by individua factors not adequately considered in the guidelines.

We dso ask the Commission to publish its departure data to the public as soon practicable so that
public comments to proposals that the Commission may publish pursuant to 28 U.S.C. * 944 may be
informed by that data.

Thank you very much for your consderation.

Very truly yours,

Jon M. Sands
Chair, Federal Defenders
Sentencing Guiddines Subcommittee

cc US Sentencing Commissioners
Carmen Hernandez
Tom Hillier
Tim McGrath
Charles Tetzloff



