A SPECIAL REPORT
WHO’S AFRAID OF THE FEDERAL JUDICIARY?
Why Congress’ fear of judicial sentencing discretion may under mine a generation of reform

By Mark H. Allenbaugh

The great object of my fear is the federal judiciary. That body, like gravity, ever acting with noiseless

foot & unalarming advance, [is] gaining ground step by step. . . . Let the eye of vigilance never be
closed.

— Thomas Jefferson in aletter to Spencer Roane, Mar. 9, 1821, as quoted in James F. Simon,

WHAT KIND OF NATION 9 (2002).

If the hundreds of American judges who sit on criminal cases were polled as to what was the most

trying facet of their jobs, the vast majority would almost certainly answer “ Sentencing.” In no other

judicial function isthe judge more alone; no other act of his carries greater potentialities for good or
evil than the deter mination of how society will treat its transgressors.

— Hon. Irving R. Kaufman, United States District Court Judge for the Southern District of New

Y ork, “Sentencing: The Judge’s Problem,” in The Atlantic Monthly (Jan. 1960).

In 1951, Judge Kaufman sentenced Julius and Ethel Rosenberg to death for espionage, which were

thefirst and only peacetime death sentences for espionage in the history of the United States.

With respect to sentencing law, policy and practice, March certainly came in like a lion, but it
hardly went out like alamb; indeed, the lion’s roar became deafening in April. On March 4, 2003, the
United States Supreme Court issued four opinions regarding the constitutionality of two
contemporary but controversial legislative developments in sentencing and crime prevention, namely,
three-strikes-and-you're-out recidivism statutes and Megan's Laws. As discussed below, these
opinions indicate that the Supreme Court believes that the Constitution provides exceedingly little
limitation on the discretion of legislatures when those bodies determine the severity of criminal
penalties and establish means for preventing future crimes.

Unfortunately for the Court — indeed, for the entire federal judiciary — the United States
Congress quickly has taken advantage of this presumably boundless sentencing and crime prevention
authority, but in an unexpected and deeply troubling way. The hastily enacted Amber Alert*
legislation — formally known as Prosecuting Remedies and Tools Against Exploitation of Children
Today (PROTECT) Act of 2003 — fundamentally has changed the role of judges and the United
States Sentencing Commission (hereinafter “the Commission”) in formulating sentencing law and
policy by largely removing those actors from the sentencing process. By this legislation, Congress
has moved to greatly curtail and even eliminate in some areas judicial discretion at sentencing, and
likewise has bypassed the Commission entirely by taking upon itself the task of re-writing the Federal
Sentencing Guidelines (hereinafter “the Guidelines”) directly.

As aresult, any check the judiciary may have had on the legislature’s power with respect to
sentencing law, and any ability the Commission — an expert sentencing agency created (ironically)
by Congress’ — had to shape evolving federal sentencing policy into a coherent, effective and just
structure, now appears to have been thwarted completely by this less than well-thought-out
legislation. Indeed, the very discretion judges exercised at sentencing — and to which that branch of
government rightly and jealously has guarded — has been diminished greatly, and the very relevance
of the Commission and its tireless efforts at reviewing and revising the Guidelines, as required by
statute,* now remainsin doubt.

The ghost of Jefferson, however, may not have the last word. For, as argued below, the more
Congress invades on the sentencing province of the judiciary, i.e., the more it “looks . . . with ill will
at anindependent judiciary,”® the more difficult it may become for the Executive Branch to prosecute
and thereby obtain those sentences that the Legislative Branch desires. In this 200th anniversary year
of Marbury v. Madison,® the spirit of Justice Marshall may yet prevail again.



Thelion awakens: the Court’s decisions granting legislatures seemingly unbridled sentencing
discretion

In Lockyer v. Andrade’ and Ewing v. California® a divided Court refused to review the
constitutionality of California’s three-strikes-and-you're-out statute. In both instances, the Court
avoided determining whether the three-strikes statute meted out grossly disproportionate sentences
when compared to the seriousness of the offense, which is prohibited by the Eight Amendment.® The
same can be said for Ewing.

In Andrade, the defendant struck out twice under California’s three-strikes law and was
sentenced to 50 years to life for two petty thefts of video tapes — each counting as a third strike. The
majority in Andrade did not reach any proportionality analysis because it held the Ninth Circuit erred
when it reversed a California court of appeal’s decision upholding the three-strikes statute. Under the
Antiterrorism and Effective Death Penalty Act of 1996° in order for the Ninth Circuit to have
properly exercised jurisdiction over the case so as to decide whether the three-strikes statute violated
the Eight Amendment, the circuit court would first have to have found that the three-strikes statute
was contrary to the Supreme Court’s established proportionality jurisprudence, which, of course, is
precisely what the Ninth Circuit found. And that precisely is where the Ninth Circuit erred, according
to the Court, because, ironically, “[o]ur cases exhibit a lack of clarity regarding what factors may
indicate gross disproportionality.”** In other words, the Court reasoned that because the Court’s own
jurisprudence was unclear, then it could not say that the California court of appeal’s interpretation of
that precedent was to the ontrary. Hence, the Ninth Circuit had no authority to hear the case and
decide the proportionality issue.

In Ewing, the defendant was a bit more lucky as he was sentenced “only” to 25 years to life for
stealing three golf clubs. There, a plurality of the Court also refused to engage in proportionality
review. According to the Court, “[t]hough three strikes laws may be relatively new, our tradition of
deferring to state legislatures in making and implementing such important policy decisions is
longstanding.”*? In light of the Court's evasion of proportionality review by deferring to the
legislature, an exasperated Justice Souter, joined by Justices Stevens, Ginsburg, and Breyer, stated in
dissent in Andrade that “[i]f Andrade’s sentencing is not grossly disproportionate, the principle has
no meaning.”*

In Connecticut v. Doe** and Smith v. Doe,*® the Court upheld, respectively, the constitutionality
of Connecticut's and Alaska's “Megan’s Law” statutes, which require convicted sex offenders to
register with local authorities upon their release from incarceration. In Connecticut, the Court held
that a sex offender does not have a due process right to prove that he no longer is a danger to society
in order to avoid having information about him posted on a sex offender Web site. And in Smith, the
majority held that because sex offender registries were not punitive in nature, retroactive application
of Alaska sversion of “Megan’sLaw” did not violate the Ex Post Facto Clause.

Tellingly, in Smith, as in Ewing, the Court again deferred to the legislature, but this time to
determine whether the statute in fact was punitive. According to the Court, “[b]ecause we ordinarily
defer to the legislature’ s stated intent, only the clearest proof will suffice to override legislative intent
and transform what has been denominated a civil remedy into a criminal penalty.”*® Thus, according
to the Court, whether a sanction even is considered punitive or remedial in nature — a finding that
necessarily determines how much process is due — simply is a matter of legislative drafting, and the
burden is on the defendant to prove otherwise.

Apparently, the Court has great faith in the politics of punishment no matter the severity of the
sanction for the offense, and likewise is untroubled by ipse dixit legislative labels that necessarily
eliminate important due process protections. Ultimately, one could read these decisions to indicate
that amajority of the Court is content to provide legislatures with discretion, effectively unfettered by
the Eight Amendment, to promulgate even the most draconian of sentencing schemes. Indeed, at least
two of the Justices — Scalia and Thomas — believe that the Eighth Amendment applies only to the
mode of imposing a sanction, not to its severity: “In [our] view, the Cruel and Unusual Punishments
Clause of the Eighth Amendment contains no proportionality principle.”*’

Still, although decided in the era prior to mandatory minimum penalties and the advent of the
Guidelines, Solem v. Helm™ which held that the Eighth Amendment “prohibits . . . sentences that are
disproportionate to the crime committed,” and that the “constitutional principle of proportionality has
been recognized explicitly in this Court for aimost a century,”*® remains good law. Given the recent



and extraordinarily controversial legislative development discussed below, the Court undoubtedly
will have the opportunity to once again address and clarify the limits imposed by the Eight
Amendment on Congress power to promulgate increasingly mandatory disproportionate penalties,
which necessarily invade perhaps the most important province of the judiciary: the exercise of
sentencing discretion.

Thelionroars: alegislative coup d'etat for sentencing power

Less than three weeks after the opinions reviewed above were decided, and much to the chagrin
of the federal judiciary, the United States Congress coincidentally engaged in a coup d’etat for
sentencing power by seizing on much of the sentencing discretion traditionally delegated to the
judiciary.

Historically, sentencing power has been shared more or less equally by the three Branches of
government with the Legislative Branch defining crimes and setting minimum and maximum
penalties thereto, the Judicial Branch actually imposing the sentence within the limits set by the
legislature, and the Executive Branch decidi n%where offenders will serve their time, for how long,
and supervising them upon their release.™ Today, however, that relationship has changed
dramatically.

With the advent of the Guidelines, a new actor was added to the mix: the United States
Sentencing Commission?! Congress still sets minimum and maximum penalties, of course, but now
the Commission, through its Guidelines, regulates how judges exercise their discretion, within these
limits, during sentencing. Although parole has been abolished at the federal level, the Executive
Branch still has an important role in determining where an offender is to serve his or her sentence.
And perhaps more importantly, the Executive branch actually now has more sentencing power than it
did in the pre-Guidelines era inasmuch as what offenses are charged by prosecutors, and what facts
are stipulated, often is determinative of the resulting sentencing. Given that over 90 percent of federal
criminal sentences are the result of plea agreements, the plea negotiation process essentialy has
become a sentencing negotiation.

Congress, however, greatly has upset this balance of power. Troubled by the number of times
federal judges had been departing downward from the Guidelines?® among other things, the
legislature decided to assert its authority. March 25, 2003, Rep. Tom Feeney (R-Fla.) introduced a
surprise amendment to the politically popular Amber Alert legislation then under consideration by the
House and previously passed by the Senate.”

Such a drastic re-write of federal sentencing law has not been seen since the Sentencing Reform
Act of 1984, the legislation that created the United States Sentencing Commission and delegated to it
the power to E)romulgate and amend the Guidelines?* Among other things, the so-called “ Feeney
Amendment”? essentially eliminates judges’ discretion to depart below the Guidelines in all cases,
and thereby over-ruled United States v. Koon?® and a significant amount of case law by requiring
departures to be reviewed de novo rather than under an abuse of discretion standard, removed
“aberrant behavior” and “family ties’ as possible grounds for a downward departure, made clear that
the Guidelines must be consistent with mandatory minimum penalties (a penalty scheme that the
United States Sentencing Commission,?’ and the federal judiciary long have opposed®), precluded
the United States Sentencing Commission from modifying any changes to the Guidelines made by
the legislation, and required the Commission to make available to Congress data identifying the
sentencing patterns of individual judges?®

According to Rep. Feeney, “[t]his amendment is an essential component of legislation to fight
against child pornography and abductions. Legislative efforts to fight against child abduction and
child pornography will be a fruitless gesture if at the end of the day judges give offenders,
particularly sex offenders, a slap on the wrist. And a slap on the wrist is exactly what is happening
today, with increasing frequency.”*

Given the unprecedented scope of the legislation, coupled with the fact that it was rammed
through the legislature without any public hearings and virtually no debate regarding its effects on
sentencing law, policy, and practice, it was not surprising that groups both inside and outside the
government, and from across the political spectrum, voiced alarm and pleaded for Congress not to
pass the legislation.



The American Bar Association wrote that “to the exent the amendment would give prosecutors a
unique and absolute power to check the discretion of sentencing judges, it would have an unsettling
effect on the constitutional balance of power.”®! The National Association of Crimina Defense
Lawyers noted that “[w]ithout the discretionary authority to depart, all crimes regardless of the
circumstances would have to be sentenced exactly the same; one size must fit all. . . . The Sentencing
Guidelines will become little more than mandatory minimum sentencing laws, which cause rampant
injustice and unwarranted racial disparity.”3? The Judicial Conference of the United States, through
the Chief Justice himself, opined that “this legislation, if enacted, would do serious harm to the basic
structure of the sentencing guideline %/stem and would seriously impair the ability of courts to
impose just and responsibl e sentences.”

And, of course, those who actually do impose sentences weighed in on the matter. In a letter to
Senator John Warner (R-Va) and Senator George Allen (R-Va), Judge Gerald Bruce Lee of the
United States District Court for the Eastern District of Virginia stated that “the Feeney Amendment is
an over-reaction to a non-existent problem and an unwarranted restriction on sound judicial decision-
making.”

Finally, the five current voting Sentencing Commissioners themselves, in a letter to Senators
Orrin Hatch (R-Utah) and Pat Leahy (D-VT) asked as an alternative to the Amendment, that
Congress instead “direct the Commission to review departures, recommend changes where
appropriate, and then report back to Congress within 180 days.”** After all, “[t|he Commission is
uniquely qualified to serve Congress by conducting such studies dues to its ability to analyze its vast
database, obtain the views and comments of the federal criminal justice community, review the
academic literature, and report to Congressin atimely manner.”

To be sure, the Feeney Amendment was not all that was controversial about the legislation. The
PROTECT Act itself created a two-strikes-and-you’ re-out penalty structure for certain sex offenders,
eliminated the statute of limitations for child abduction and sex crimes retroactively — the
constitutionality of which currently is before the Court,*® and created a mandatory minimum sentence
of 20 years for kidnapping.

After a conference committee hearing during which Senator Orrin Hatch introduced a
“compromise” version of the “Feeney Amendment,” a slightly modified version of the Amendment
overwhelmingly passed both houses of Congress on April 10, 2003 — 400-25 in the House, 98-0 in
the Senate — which, coincidentally, was during National Crime Victims' Rights Week.>” The version
of the legislation that finally passed did “compromise” on an important issue: rather than limiting
judges’ discretion to depart below the Guidelines in all cases, the limitation now only applies to
certain child crimes and sex offenses. Although all the other aspects of the legislation remained, it
could have been much worse had this compromise not been reached. Still, the compromise legislation
actually included an interesting and quite telling addition; whereas it currently is required by statute
that at least three of the seven voting Commissioners on the Sentencing Commission be federal
judges, the comprise legislation limits the number of federal judges on the Commission to no more
than three. In other words, despite the fact that “judges [are] uniquely qualified on the subject of
sentencing,”® no Sentencing Commissioners need be federal judges.

The President signed the PROTECT Act into law on April 30, 2003.%

Caging thelion: the coup may crumblein the courts

Despite Congress' best efforts to usurp the sentencing power of the federal judiciary, it still is
limited 4%y the Constitution. After al, it still remains the province of the judiciary “to say what the
lawis.”

Like their state counterparts, the Federal Sentencing Guidelines were developed in order to
regulate the discretion of judges, i.e., to try to bring some rationality and coherence to the sentencing
process while still allowing for individualized sentences where circumstances warrant.** They were
not designed, like mandatory minimum penalties, to dictate or eliminate that discretion.

By precluding departures for certain crimes against children and sex offenses, Congress in effect
has made the resulting Guidelines sentence a mandatory minimum. Currently, at least two circuits —
the Second and the Ninth — have ruled that in light of Apprendi v. New Jersey, factors that trigger a
mandatory minimum sentence must be treated as an element of the offense. The result, ironically, is
that it now could be significantly more difficult to obtain the legislatively desired Guidelines sentence



in these cases; at the very least, it will be far more difficult for prosecutors to enter into plea bargains
given the inability of the sentencing judge to depart downward even on recommendation from the
prosecutor.

In al events, given that Congress has picked a needless fight with the Judiciary, there may be
more surprises ahead. Although many circuit courts have ruled that Apprendi does not apply to the
Guidelines, the Court itself has yet to rule on that issue. By holding that Apprendi is applicable to at
least some Guidelines determinations, the Court may be able to regain some of the sentencing power
it effectively relinquished to Congress.

Still, the Courts do retain their discretion to depart in cases not involving crimes against children
or sex offenses. Furthermore, a de novo review of al departures, athough manifestly a difficult
undertaking given the fact-driven nature of decisions to depart, may actually work well to further
develop and refine the current departure case law. Appellate courts now will be forced to provide
district court judges with more certain guidance on when and to what degree departures are
warranted. Consequently, de novo review actually may work to liberate judges rather than constrain
them when they decide to depart*?

Taming thelion: educating Congress on the pur pose of departures

Around the time that Jefferson and Marshall were debating the role of the federal judiciary, the
influential Prussian philosopher Immanuel Kant wrote:

What kind and what degree of punishment does public legal justice adopt as its principle and
standard? None other than the principle of equality . . . . Only the Law of retribution (justalionis) can
determine exactly the kind and degree of punishment; it must be well understood, however, that this
determination [must be made] in the chambers of a court of justice (and not in your private
judgment). All other standards fluctuate back and forth and, because extraneous considerations are
mixed with them, they cannot be compatible with the principle of pure and strict legal justice.*®

The Feeney Amendment is based on extraneous political considerations as well as a fundamental
misunderstanding of the nature and purpose of the Guidelines, which is not surprising given the
surreptitious manner in which it was enacted. Contrary to what even some opponents of the Feeney
Amendment believe, downward departures are not granted out of mercy.** Rather, a departure below
the Guideline sentence only is warranted when the severity of the Guidelines sentence is more severe
than the seriousness of the offense. In other words, a judge should depart below the Guidelines only
when the Guideline sentence calls for more than what is deserved. Sentencing an offender only to
what is deserved, ho more nor less, is what the Guidelines are all about, after all.

Some may wonder, then, why the Guidelines would ever call for a sentence greater than that
which is deserved. As the Commission stated in itsinitial formulation of the Guidelines, there are two
reasons for the departure policy: “First, it is difficult to prescribe a single set of guidelines that
encompasses the vast range of human conduct potentially relevant to a sentencing decision. . . .
Second, the Commission believes that despite the courts’ legal freedom to depart from the
Guidelines, they will not do so very often. This is because the Guidelines, offense by offense, seek to
take account of those factors that the Commission’ s data indicate made a significant differencein pre-
guidelines sentencing practice.”*°

The problem, then, with curtailing or eliminating discretion to depart downward in such a heavy-
handed way, as the many critiques of the Feeney Amendment have articulated, is that doing so is to
proceed from an obviously false premise, namely, that one need not consider any other factors when
imposing a sentence; either that, or one does not care if a defendant receives a sentence greater than
what is deserved. The former premiseis dangerously nai ve, the latter istyrannical.

Ironically, even Senator Hatch recognized thisin alaw review article he authored not too long
ago:

Many of the Guidelines’ problems, including their perceived rigidity and their facilitation of
hidden bargaining and increased prosecutorial leverage, can be traced to their compulsory nature.
Congress must review whether these problems can be appropriately remedied within a compulsory
Guidelines system. If not, Congress . . . may need to examine whether the most effective way of
addressing these problemsiis to return a greater degree of flexibility to the judiciary*

As Senator Hatch recognized, sentencing, like the human condition, manifestly is complex. The
Guidelines, of course, recognize that. They also recognize that the human condition is not static;



things change.*’ After all, “[i]t has been uniform and constant in the federal judicial tradition for the
sentencing judge to consider every convicted person as an individual and every case as a unique
study in the human failings that sometimes mitigate, sometimes magnify, the crime and the
punishment to ensue.”*® Indeed, Congress itself required the Commission to draft the Guidelines in
order to “maintain[] sufficient flexibility to permit individualized sentences when warranted by
mitigating or aggravating factors not taken into account in the establishment of general sentencing
practices.”

In recognition of this, the Commission — with all its judges, lawyers, academicians, probation
officers, statisticians, criminologists, technicians, and yes, philosophers — constantly revises the
Guidelines in order to take into account new factors or modify how the Guidelines treat old factors.
Given this, it is not surprising that departure rates may reach 20 percent or more at times. In such
instances, it just may be the case that there are one, two, or a plethora of factors that the Commission
has not yet had the opportunity to consider or otherwise incorporate into the Guidelines. And this
should not be cause for legislative alarm; there simply must be recognized an inevitable sphere of
factors that for one reason or another the Guidelines cannot or should not take into account.® If we
are to avoid nal veté or tyranny, and if we are to maintain a coherent federal sentencing system, there
must remain room for departures.

As Judge Marvin E. Frankel — in many respects the “ Godfather of the Guidelines” — observed,
“legislative action tends to be sporadic and impassioned, responding in haste to momentary crises,
lapsing then into the accustomed state of inattention.”®* In contrast, an expert sentencing body such as
the Commission can continuously, dispassionately and scientifically evaluate sentencing trends, and
do so transparently, not privately, with input from the public, and proceed to adjust what naturally
must be considered an evolving body of law.

Congress' fear of the federal judiciary simply is misplaced; its usurpation of that body’s
sentencing discretion is tragic (but fortunately remediable). To paraphrase Justice Marshall, “[€]very
check on the wild impulse of the moment is a check on [Congress'] own power, and [it] is unfriendly
to the source from which it flows,”>* namely, an independent judiciary. In retrospect, given that
“[s]entencing is probably the most difficult task faced by a federal district judge,”> and imposing a
sentence “probably the single most important duty,”>* perhaps the Court let go just alittle too much
sentencing power in Andrade, Ewing, Doe, and Smith. But it now stands ready to take back that
power as it should, and provide a clear check on the sporadic and impassioned political whimsy of
legislatures, and their sometimesill -conceived and unconstitutional sentencing schemes.
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(SIDEBAR 1)
NACDL’SFIGHT TO SAVE JUDICIAL DISCRETION

As approved by the House of Representatives March 27, 2003, the original Feeney Amendment
would have virtually abolished judicial discretion under the Sentencing Guidelines. This version
applied to all federal offenses and, among other things, would have prohibited departures based on
grounds not specified in the Sentencing Guidelines and repealed many of the most important
specified grounds. While the final legislation is very troubling, significant improvements were
achieved through the efforts of NACDL, its members and other groups.

As soon as this stealth rider to the Amber Alert bill came to light, NACDL immediately spread
the word and prepared a letter in opposition, which was signed by the Leadership Conference on
Civil Rights, Families Against Mandatory Minimums and others. Notwithstanding our swift efforts,
the House agreed (357-58) to accept the amendment and went on to pass the bill. A procedural
maneuver allowed the bill to bypass the Senate Judiciary Committee and move directly to Conference
Committee.

With the critical and central involvement of President Lawrence S. Goldman and Board member
Carmen Hernandez, Legislation Director Kyle O'Dowd worked in earnest to defeat the Feeney
Amendment. In the short time leading up to the Conference Committee meeting, NACDL and its
members helped generate a groundswell of opposition.

Strong letters urging defeat of the Feeney Amendment were sent by Chief Justice Rehnquist, the
secretary of the Federal Judicia Conference, the Sentencing Commission, the ABA, 70 law
professors, the Cato Institute, the conservative Washington Legal Foundation, and several industry
trade organizations. Additionally, NACDL’s work with the press helped bring about favorable and
timely editorials in The Washington Post, The New York Times and other newspapers.

In response to growing opposition, Senators Orrin Hatch (R-UT) and Lindsey Graham (R-SC)
and Rep. Jim Sensenbrenner (R-WI) unveiled a substitute amendment at the Conference Committee
meeting. Claiming they had satisfied the judges concerns, Senator Hatch described the
“compromise” (which none of the Democratic conferees had seen) as “limited to those serious crimes
against children and sex crimes.” In fact, the Hatch-Sensenbrenner-Graham substitute retained much
of the underlying Feeney Amendment and contained new provisions to limit judicial discretion. The
Conference Committee approved the compromise by a nearly party-line vote.

Working with Ron Weich of the Leadership Conference on Civil Rights, NACDL quickly
circulated an accurate bill summary that yielded yet another compromise — this one more in keeping
with Senator Hatch’s description. This version of the Feeney Amendment was included in the final
conference report, which was adopted by the House (400-25) and the Senate (98-0) on April 10.

The issue of sentencing discretion will continue to top NACDL's legislative agenda. Our
challenge now is to prevent overzeal ous implementation by the Sentencing Commission and further
encroachments by Congress.

If you have a case that illustrates the importance of departure decisions, you can help us by
sending a citation or summary to Kyle O’Dowd, at kyle@nacdl.org. Information on this and other
related issues is available on our comprehensive and up-to-date Web page, www.nacdl.org/
departures. n
— Ralph Grunewald NACDL Executive Director



(SIDEBAR 2)
Thelrony of Apprendi

In Apprendi v. New Jersey, 530 U.S. 466 (2000), the Court held that “it is unconstitutional for a
legislature to remove from the jury the assessment of facts that increase the prescribed range of
penalties to which a criminal defendant is exposed. It is equaly clear that such facts must be
established by proof beyond a reasonable doubt.” The circuit courts have continued to wrestle with
whether this language requires facts triggering mandatory minimum penalties to be treated as
elements of the offense.

In Harris v. United States, 122 S. Ct. 2406 (2002), despite five justices agreeing that the logic of
Apprendi’s holding applies to facts triggering mandatory minimums, a plurality of the Court
nevertheless held that facts triggering mandatory minimum penalties in firearms cases need not be
treated as elements. (Conceding that Apprendi applies to mandatory minimum sentencing structures,
Justice Breyer, a dissenter in Apprendi, declined to apply Apprendi to the firearms minimums insofar
as he continued to disagree with the holding in Apprendi).

Recently, the Ninth Circuit in United Sates v. Velasco-Heredia, 319 F.3d 1080, (9th Cir. 2003),
held that even under Harris, facts triggering mandatory minimums in drug offense cases must be
treated as elements, and that the district court’s error in not treating drug amount as an element was
not harmless. Other circuits soon may follow its reasoning.

Given that the PROTECT Act of 2003 creates a new mandatory minimum 20-year sentence for
certain kidnapping offenses and requires that the Guidelines be structured in a manner consistent with
all mandatory minimum penalties, there certainly is an argument that such Guidelines facts must be
treated as elements of an offense. Furthermore, PROTECT requires the Commission to study and
revise the Guidelines in order to “ensure that the incidence of downward departures are Fic]
substantially reduced.” The upshot is that some, if not al, the Guidelines may become, in effect,
mandatory minimum penalties, and thus, each sentencing factor would have to be treated as an
element of the offense. This, of course, would make prosecution of such cases exceedingly more
difficult than isthe case now.

In light of the fact that the Court in Apprendi expressly reserved applying its holding to the
Guidelines, many defendants are sure to make such an argument even if it ultimately proves
unsuccessful. The PROTECT Act thus may ultimately serve more to “protect” sex offenders than the
very children for which it was designed.

In this age of the” War on Terrorism” and continuing corporate scandals, it also is worth noting
the unintended irony of disallowing departures only for child sex offenders in order to ensure more
severe sentences. The irony is that judges still have the authority to depart downward in cases of
terrorism and for white collar offenses: offenses that can and do have significant adverse impact both
on our national security and economy. Is Congress to be understood as viewing such offenses as less
serious? The same can be asked with respect to violent offenses. Congress thus may be sending the
wrong message by singling out one type of offense. n

— Mark Allenbaugh



