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Executive Summary

The investigation and prosecution of U.S. Senator Ted Stevens were
permeated by the systematic concealment of significant exculpatory evidence
which would have independently corroborated Senator Stevens’s defense and his
testimony, and seriously damaged the testimony and credibility of the
government’s key witness. Months after the trial, when a new team of prosecutors
discovered, in short order, some of the exculpatory information that had been
withheld, the Department of Justice (“DOJ”’) moved to set aside the verdict and to
dismiss the indictment with prejudice. New prosecutors were assigned after U.S.
District Judge Emmet G. Sullivan held two of the previous prosecutors in contempt
for failing to comply with the Court’s order to disclose information to Senator
Stevens’s attorneys and to the Court regarding allegations of prosecutorial
misconduct which were made after trial by an FBI agent who had worked on the
case.

Judge Sullivan granted the government’s motion and dismissed the
indictment with prejudice on April 7, 2009, finding that “There was never a
judgment of conviction in this case. The jury’s verdict is being set aside and has no
legal effect.” On the same day, Judge Sullivan appointed Henry F. Schuelke III, the
undersigned, “to investigate and prosecute such criminal contempt proceedings as
may be appropriate” against the six prosecutors who conducted the investigation
and trial of Senator Stevens. The investigation lasted two years and required the
examination and analysis of well over 128,000 pages of documents, including the
trial record, prosecutors’ and agents’ emails, FBI 302s and handwritten notes, and
depositions of prosecutors, agents and others involved in the investigation and trial.

As a direct consequence of the dismissal of the indictment against Senator
Stevens, the convictions of Peter Kott and Victor Kohring, Alaskan state
legislators, were reversed and new trials ordered because significant exculpatory
information in those cases was concealed from the defense, including the same
impeachment information about the same government key witness which had been
concealed from Senator Stevens. See United States v. Kohring, 637 F.3d 895 (9th
Cir. 2011); United States v. Kott, 423 Fed. Appx. 736 (9th Cir. 2011). The Court of
Appeals rejected the government’s argument that the prosecutors’ “discovery
missteps” were harmless and that Mr. Kott and Mr. Kohring had nevertheless
received fair trials.
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The seven-count, false statements indictment filed against Senator Stevens
on July 29, 2008 alleged that, during the period from May 1999 to August 2007, he
received benefits and other things of value from VECO Corporation, Bill Allen,
VECQO'’s chief executive officer and principal owner, and two other individuals. By
far the largest and most significant benefit allegedly received was more than
$250,000 worth of renovation and repair work performed in 2000 to 2002 by
VECO on a house in Girdwood, Alaska, which was owned, and occasionally used,
by Senator Stevens and his wife, Catherine Stevens; their primary residence was in
Washington, D.C. Mr. Allen, a friend of Senator Stevens, arranged for work to be
performed by VECO employees, including David Anderson (Mr. Allen’s nephew)
and Robert “Rocky” Williams, who supervised the VECO employees. Rocky
Williams also supervised Christensen Builders, a contracting company which was
hired and paid by Senator Stevens and Catherine Stevens to perform the
renovations. The indictment alleged that Senator Stevens concealed his receipt of
free renovation and repair services provided by VECO’s employees, and violated
the false statements statute, 18 U.S.C. § 1001, by failing to disclose them on
Financial Disclosure Forms which he filed annually with the Senate.

In 2003, the government began a large-scale investigation into public
corruption in Alaska state politics known as the Polar Pen investigation. Mr. Allen
began cooperating with DOJ’s “Polar Pen” investigation of official corruption in
Alaska on Aug. 30, 2006, and pursuant to a plea and cooperation agreement with
the government, testified as the government’s key witness against Mr. Kott and Mr.
Kohring in 2007 and against Senator Stevens in 2008. Rocky Williams, the
foreman of the Girdwood renovation and “Bill [Allen]’s eyes”, was expected to be
an important government witness against Senator Stevens, but the prosecutors
returned him to Alaska for medical attention on the day opening statements were
given. He never returned to testify and died in Alaska on December 30, 2008.

Senator Stevens was arraigned on July 31, 2008, and his attorney, Brendan
Sullivan, requested an October trial date so that Senator Stevens, who was running
for re-election, could clear his name before the November election. Brenda Morris,
the lead prosecutor, acceded to the request and suggested an earlier trial date, Sept.
24,2008, which was accepted by the Court and Mr. Sullivan. That date was later
advanced and jury selection began on Sept. 22, 2008. The prosecutors had
anticipated the possibility of a speedy trial request by the defense, decided in
advance to consent if one was made, but they were unprepared for a speedy trial.
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During the arraignment, Ms. Morris agreed to expedited discovery and
informed the Court that the “the bulk™ of the government’s discovery would be
provided to Williams & Connolly, Senator Stevens’s lawyers, the following week.
That didn’t happen. Rule 16 discovery was delayed for weeks while files and
electronic data were transferred from the offices of the U.S. Attorney and FBI in
Anchorage, Alaska (where the government’s investigation was based), to
Washington, D.C. The government’s review of its files for Brady/Giglio material
had only begun on or around the date the indictment was filed.” That review was
“completed” on Sept. 9, 2008, less than two weeks before jury selection began,
when the prosecutors made their second and last voluntary disclosure of Brady
information to the defense.

But the prosecutors never conducted or supervised a comprehensive and
effective review for exculpatory information. The review of the government’s files
for Brady information was conducted by FBI and IRS agents, some of whom were
unfamiliar with the facts or with Brady/Giglio requirements, unassisted and
unsupervised by the prosecutors. The prosecutors also failed to review their own
notes of witness interviews, including notes of their interviews of Mr. Allen which
contained significant Brady information that was never disclosed to the defense.

Not only was the Brady review unsupervised, the prosecutors themselves
were unsupervised. At the request of Matthew Friedrich, the Assistant Attorney
General for the Criminal Division, Ms. Morris, the Principal Deputy Chief of
DQJ’s Public Integrity Section (“PIN”), became the lead prosecutor a few days
before the indictment was filed. Joseph Bottini, an AUSA in the Alaska U.S.
Attorney’s Office, and Nicholas Marsh, a PIN attorney, became second and third
chairs respectively. James Goeke, an Alaskan AUSA, and Edward Sullivan, a PIN
attorney, who had both worked on the Polar Pen investigation for years and had
participated in the trials of Mr. Kott and Mr. Kohring in 2007, were removed from
the in-court trial team and performed back office work during the trial. Ms. Morris
had intermittently supervised the Polar Pen investigation and had a general, but not
a detailed knowledge of the years-long investigation of Senator Stevens. Her four
displaced colleagues resented her appointment, and Ms. Morris, in an attempt to
avoid making the situation worse, “tr[ied] to make herself as little as possible”, and
did not supervise the prosecution.

'Brady v. Maryland, 373 U.S. 83 (1963); Giglio v. United States, 405 U.S. 150 (1972).

3
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Ms. Morris developed a direct reporting relationship with A.A.G. Friedrich
and Rita Glavin, his Principal Deputy, which interfered with the ability of William
Welch, the Chief of PIN, to supervise Ms. Morris and the conduct of the
prosecution, including the government’s approach to pre-trial discovery. For
example, during a meeting with Mr. Friedrich, Ms. Glavin and Mr. Welch, Ms.
Morris recommended, without prior consultation with Mr. Welch, that FBI 302s of
witness interviews not be disclosed as Jencks Act (18 U.S.C. § 3500) material, a
position contrary to Mr. Welch’s preferred practice. Mr. Friedrich and Ms. Glavin
endorsed Ms. Morris’s recommendation and 302s were not disclosed to the defense
until a week before trial when, on Sept. 16, 2008 and in response to Senator
Stevens' motion to compel, Judge Sullivan ordered the government to disclose all
302s containing Brady information the next day. The prosecutors delivered 302s to
the defense with all non-Brady information redacted.

Mr. Allen took the witness stand on Sept. 30, 2008. Near midnight on
October 1, 2008, Ms. Morris informed the Court and Williams & Connolly that
Brady information had been inadvertently redacted from a 302 of an interview of
Mr. Allen. The next day, October 2, Judge Sullivan suspended Mr. Allen’s direct
testimony and ordered the prosecutors to disclose “forthwith” unredacted 302s and
grand jury testimony for all their witnesses. The resulting mid-trial disclosure of
the grand jury testimony of David Anderson led to the immediate discovery by
Williams & Connolly of more undisclosed Brady material which significantly
contradicted VECO business records, already admitted into evidence, which
purported to detail the value of the work performed by VECO’s employees on the
Girdwood residence.

Despite Judge Sullivan’s orders on Sept. 16 and Oct. 2, 2008, the prosecutors
never disclosed all the 302s for their witnesses or all the Brady information in their
possession. But had the prosecutors disclosed every 302 in the case, they would
still not have fulfilled their Brady obligation. FBI Agent Mary Beth Kepner, the
case agent for the Polar Pen investigation and Mr. Allen’s handler, did not write
302s for all interviews of Mr. Allen. Handwritten notes taken by the prosecutors,
Agent Kepner and Agent Chad Joy during interviews of Mr. Allen and Rocky
Williams contained significant exculpatory information which was not contained in
any 302 and was never disclosed to Senator Stevens’s attorneys.
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Opening statements were given on Sept. 25, 2008. Ms. Morris told the jury
that VECO kept track of its costs on the renovation, $188,000, “down to the
penny”, but admitted in the same breath that this figure could be “little high” or a
“little low™:

whether it's $188,000 or whether it's $240,000 or whether it's $120,000, the
defendant still got it for nothing. He had to disclose it, was obligated to
disclose it, but instead he chose not to.

United States v. Stevens, Trial Transcript, Sept. 25, 2008 A.M., at 42.

In his opening, Brendan Sullivan explained that Senator Stevens did not file
intentionally false Financial Disclosure Forms because he and his wife believed
that they had paid for the entire cost of the renovation in their payments to
Christensen Builders and that, to their knowledge, they had not received any free
services or benefits from Mr. Allen or VECO. Using personal funds and a mortgage
loan of $100,000, they paid $160,000 for the renovation, including over $130,000
to Christensen Builders, a contractor recommended to them by Mr. Allen. Mr.
Sullivan also told the jury that Rocky Williams and Mr. Allen reviewed the
Christensen Builders’ bills before they were sent to the Stevenses and that Senator
Stevens and his wife paid the Christensen bills in full, with the understanding and
belief that those payments covered the entire cost of the renovation, including any
services provided by VECO’s employees.

Mr. Sullivan was not aware when he gave his opening statement, and never
learned during or after the trial, that the prosecutors possessed evidence that
directly corroborated Senator Stevens’s defense. At trial, Senator Stevens and his
wife were the only witnesses who testified that the Christensen Builders’ bills
included any VECO charges for the renovation. The prosecutors never disclosed
that Rocky Williams, the foreman of the renovation who reported directly to Mr.
Allen, had the same understanding and belief as Senator Stevens and his wife, that
VECO’s costs for its employees’ work on the renovation were included in the
Christensen Builders’ bills.
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Rocky Williams

Mr. Williams was interviewed for trial preparation purposes by Mr. Bottini,
Mr. Marsh, Mr. Goeke, FBI Agents Kepner, Joy and Craig Howland on August 20,
2008, by Mr. Bottini, Mr. Goeke and Agent Joy on August 22 and 31, and by Mr.
Bottini, Mr. Marsh and Agent Joy on September 20. According to the prosecutors’
handwritten notes of those interviews, Mr. Williams repeatedly told them that after
he reviewed the Christensen Builders’ bills, he sent them to Mr. Allen, and that it
was his belief and understanding, based on statements made by Mr. Allen and
Senator Stevens, that Mr. Allen would add to the Christensen Builders’ bills the
charges for his time, David Anderson’s time, and the time of other VECO
employees who worked on the renovation.

Rocky Williams’s statements corroborated a defense which the prosecutors
had anticipated for over a year. A prosecution memorandum written in April, 2007,
predicted that Senator Stevens might assert as a defense that he paid for all the
costs of the renovation, and did not intentionally file false Financial Disclosure
Forms, because he paid the Christensen Builders’ bills in full believing that any
VECO expenses for the renovation “were somehow rolled into [Christensen
Builders’] invoices.” Every subsequent prosecution memorandum identified that
same defense, and in a memorandum to AAG Alice Fisher in April, 2008, the
prosecutors described it as Senator Stevens’s “primary defense”:

TS [Ted Stevens] thought he and CAS [Catherine A. Stevens] paid for all the
work. We anticipate this to be TS' primary defense. Here, TS will say that
CAS was in charge of finances; CAS paid $138K to Christensen; CAS thus
thought she paid for everything in connection with the house; and thus
neither TS nor CAS knew about VECO's unreimbursed contributions to the
home renovation.

Memorandum to Alice S. Fisher, dated April 11, 2008, from William Welch
and Brenda Morris, Exh. A, "Attacks", at 1 (emphasis in original).

On August 22, 2008, the same day Rocky Williams reiterated to Mr. Bottini,
Mr. Goeke and Agent Joy that his understanding was that the Christensen Builders’
bills included VECO’s expenses, Mr. E. Sullivan informed Mr. Bottini, Mr. Goeke
and the other members of the trial team that documents recently received from
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Williams & Connolly showed that Rocky Williams’s testimony on that issue would
be crucial:

... Based on the cancelled checks and the handwritten note from Rocky to
CAS [Catherine A. Stevens], it’s fairly apparent that “TS [Ted Stevens] will
say that CAS handled the bills, CAS coordinated with Rocky, and TS didn't
know VECO wasn't paid b/c CAS never told him. To further insulate TS,
CAS will likely testify that Rocky told her the VECO costs were rolled into
the large Christensen bills. Alternatively, if CAS doesn't testify, then they try
to squeeze this point out of Rocky on cross. If they make this point, TS can
then argue that CAS didn’t tell him about the VECO costs b/c she thought
the VECO costs were included in the Christensen bills. ...

Email from E. Sullivan, dated Aug. 22, 2008, to J. Goeke, J. Bottini, N.
Marsh, B. Morris, W. Welch, Agent Kepner, Agent Joy, J. Bradison
(USAAK) and K. Walker (USAAK).

None of the Brady information provided to the prosecutors during their four
interviews of Rocky Williams in August and September, 2008, was memorialized
in any FBI 302. Instead, only one, two-sentence 302 was written which was
dictated to Agent Joy by Mr. Goeke and/or Mr. Bottini after the interview on
August 22, 2008. The only statements by Rocky Williams reported in that 302 were
two that were helpful to the prosecution and gave a misimpression of the substance
of what Mr. Williams had said during the interviews:

WILLIAMS advised he never had any conversations with TED

STEVENS or CATHERINE STEVENS in which WILLIAMS made any
representations that VECO expenses were placed on CHRISTIANSON [sic]
BUILDERS invoices. WILLIAMS further stated that neither TED
STEVENS nor CATHERINE STEVENS ever asked WILLIAMS whether
any of the VECO expenses, labor or materials, were included in the
CHRISTIANSON [sic] bills.

FBI SA Chad Joy's 302 of interview of R. Williams on August 22, 2008, date
of transcription, Aug. 23, 2008.
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Agent Joy circulated that 302 by email to the entire prosecution team, including
Mr. Bottini and Mr. Goeke, on August 23 and again on August 25 with the subject
line, “Important Rocky Williams Statement”.

Three days after that interview, on August 25, Mr. Bottini wrote the
government’s first Brady letter to Williams & Connolly disclosing “potential
impeachment information relating to certain potential government witnesses”, Mr.
Allen, Richard Smith (a VECO executive who did not testify at trial), David
Anderson and Rocky Williams (misidentified in the letter as “Richard B.
Williams”). Regarding Mr. Williams, Mr. Bottini provided his criminal history and
added that “[t]he government is also aware of rumors concerning excessive alcohol
use by Williams and it is possible that Williams may have an alcohol dependency
issue.” In fact, Mr. Bottini and the other prosecutors well knew that Mr. Williams
was an alcoholic. Mr. Bottini did not disclose in that Brady letter any of the
information provided to him by Rocky Williams just days earlier, on August 20 and
22, which corroborated Senator’s Stevens “primary defense”.

The prosecutors’ second and last Brady letter, dated Sept. 9, 2008, also did
not disclose the exculpatory information provided by Rocky Williams on August
20, 22 and 31, 2008, that he reviewed the Christensen Builders’ bills and gave them
to Mr. Allen to add any VECO renovation expenses. Instead, they told Williams &
Connolly that Rocky Williams “did not deal with the expenses [of the renovation]
and did noft recall reviewing Christensen Builders invoices”. Letter from B. Morris,
dated Sept. 9, 2008, to A. Romain, 9 15 (emphasis added).

A few days before the trial began, and after Mr. Williams did poorly on a
mock cross-examination conducted by Mr. Goeke, the prosecutors determined that
Mr. Williams was 1n poor health and needed medical attention in Alaska, and they
returned him to Alaska on Sept. 25, 2008, the day opening statements were given.
The prosecutors did not inform Judge Sullivan or Williams & Connolly of Mr.
Williams’s return to Alaska, though they knew he'd been listed as a trial witness
and knew he was under a defense subpoena to testify on Oct. 6. Instead, they
instructed him to call Williams & Connolly when he got back to Alaska. Williams
& Connolly lawyers interviewed Mr. Williams by phone in Alaska on Sunday,
Sept. 28, 2008, and he told them that he did not work full time on the renovation.
This information contradicted VECO’s time and billing records which the
government had just introduced into evidence. Williams & Connolly filed a motion
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to dismiss the indictment the same day and, after a hearing on Sept. 29, 2008,
Judge Sullivan denied the motion and took curative measures, including the recall
of VECO’s records custodian for further cross-examination.

But Mr. Bottini and Mr. Goeke never disclosed, and Williams & Connolly
never learned, that Rocky Williams told the prosecutors repeatedly in August and
September 2008 that he had the same understanding as Senator Stevens and his
wife, that VECO’s expenses were supposed to be added to, and included in, the
Christensen Builders’ bills. Mr. Bottini, a career prosecutor with the Department of
Justice since 1985, testified in this investigation that, despite the fact that
prosecution memos in 2007 and 2008, and Mr. E. Sullivan’s email on Aug. 22,
2008 1dentified that defense, it never “crossed [his] mind” that Rocky Williams’s
“assumption”, that VECO expenses were included in the Christensen Builders’
bills, was Brady information. Mr. Goeke, an AUSA since 2003, testified that he
never considered whether Brady required its disclosure and he did not know if that
information was disclosed to the defense.

Bambi Tyree

Bambi Tyree was a child prostitute who had a sexual relationship with Mr.
Allen when she was 15 years-old. In 2004, at age 23, she was indicted with Josef
Boehm and others by the U.S. Attorney’s Office in Alaska on drug conspiracy and
child sex trafficking charges and became a cooperating witness against Mr. Boehm.
AUSA Frank Russo was in charge of the prosecution, assisted by Mr. Goeke; the
FBI case agent was John Eckstein. On July 22, 2004, AUSA Russo and Agent
Eckstein conducted a trial preparation interview of Ms. Tyree, and the first subject
they questioned her about was her relationship with Mr. Allen.

Agent Eckstein’s 302 of that interview reported in its first paragraph:

TYREE had sex with BILL ALLEN when she was 15 years old. TYREE
previously signed a sworn affidavit claiming she did not have sex with
ALLEN. TYREE was given the affidavit by ALLEN's attorney, and she
signed it at ALLEN's request. TYREE provided false information on the
affidavit because she cared for ALLEN and did not want him to get into
trouble with the law.
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FBI SA John Eckstein’s 302 of Interview of Bambi Tyree, dated Oct. 28,
2004, at 1 (DOJ Bates nos. CRM043377-378).

Four days later, on July 26, 2004, AUSA Russo filed a sealed motion in
limine in United States v. Boehm to limit the cross-examination of Ms. Tyree.
AUSA Russo stated in the motion that when Mr. Allen was blackmailed with
threatened public disclosure of his sexual relationship with Ms. Tyree, he asked
Ms. Tyree to sign an affidavit in which she falsely stated that she and Mr. Allen
never had sex. In his sealed Reply Brief, AUSA Russo asserted that “Allen
convinced Tyree to give a false statement to his attorney to defend against any
prospective criminal action.” In a sealed decision, District Judge John Sedwick
granted the motion. Mr. Goeke signed the government’s sealed opposition to the
defendant’s motion for reconsideration which described Ms. Tyree’s agreement to
give a statement under oath to Mr. Allen’s lawyer falsely denying that she had sex
with Mr. Allen. These government pleadings and Judge Sedwick’s decision in
Boehm remained under seal and inaccessible to Williams & Connolly during the
investigation and trial of Senator Stevens, and they remain under seal today.?

In March, 2007, as prosecutors drafted an application for a warrant to search
Senator Stevens’s house in Alaska, which was based in large part on information
provided by Mr. Allen, Mr. Goeke and Mr. Bottini became concerned that Judge
Sedwick, who would review the application, might question Mr. Allen’s credibility
in light of AUSA Russo’s disclosures in Boehm that Mr. Allen had suborned
perjury by Ms. Tyree. Mr. Goeke and Mr. Bottini obtained copies of the in limine
motion in Boehm from AUSA Russo, and Mr. Goeke emailed a summary and
excerpts of the motion to Mr. E. Sullivan and Mr. Bottini. Mr. Goeke pointed out
that Mr. Allen had never been questioned in the Polar Pen investigation about his
relationship with Ms. Tyree and his role in her false sworn statement. A few days

*In November 2004, Mr. Boehm pled guilty to conspiracy to commit sex trafficking of
children and conspiracy to distribute controlled substances to persons under 21-years old. He
"specifically admitted the truth of the allegations contained in the factual basis for his pleas,
including the following: Beginning in late 2001 and continuing until December 22, 2003,
BOEHM conspired with BOLLING, WILLIAMS, and TYREE to recruit persons under 18
(‘juveniles’) to engage in sexual acts. The juveniles were recruited by offering them cocaine . . .
These juveniles had sex with one or more of the defendants, and received money and/or
controlled substances from the defendants." Ditullio v. Boehm, No. 10-36012, 2011 U.S. App.
LEXIS 22510, *4-5 (9th Cir. Nov. 7, 2011).
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later, Agent Kepner interviewed Mr. Allen and wrote a one-sentence 302 of his
general denial: “[Mr. Allen] has never made a statement under oath that he knew
was false or misleading nor has [he] encouraged others to make a false statement
under oath.” The prosecutors did not disclose Mr. Allen’s subornation of perjury in
the search warrant application signed by Agent Kepner and the issue was not raised
by Judge Sedwick, who signed the warrant on July 27, 2007.}

Nor was any disclosure made to the attorneys for Mr. Kott during his trial in
September, 2007. Mr. Goeke and Mr. Marsh were the trial prosecutors and Mr.
Allen was their key witness. During a sealed hearing before Judge Sedwick, Mr.
Goeke raised the issue of possible cross-examination of Mr. Allen regarding his
relationship with Ms. Tyree and stated that the relationship had no relevance to the
case “whatsoever”. The attorneys for Mr. Kott responded that they did not know
who Bambi Tyree was and questioned whether she had something to do with Mr.
Allen and Mr. Boehm. Mr. Goeke and Mr. Marsh provided no additional
information about Ms. Tyree and Mr. Allen to the defense attorneys or the court,
and the hearing concluded with Judge Sedwick’s statement that he was aware of
the Boehm case and that there was nothing “that connects that case to this case in
any way that has any relevance here.”

After Mr. Kott’s trial ended and before Mr. Kohring’s started, Mr. Goeke
obtained a copy of Agent Eckstein’s 302 and notes of the interview of Ms. Tyree
on July 22, 2004, which he immediately provided to Mr. Bottini and Mr. Marsh. He
also obtained a copy of AUSA Russo’s notes of that interview which originally
reflected that Ms. Tyree signed an affidavit, falsely denying that she had sex with
Mr. Allen, “at the request of Bill”. However, that notation was altered, “Bill” was
crossed out and “Bambi’s idea” was added. AUSA Russo testified in this
investigation that he remembered in 2009, that he might have made those changes
in 2005, during a witness preparation session with Ms. Tyree.

Conflicting memories and accounts by, or attributed to, AUSA Russo and
Agent Eckstein, led to a decision to interview Ms. Tyree about what she told them
in July 2004. Mr. Bottini and Agent Kepner interviewed her on Oct. 10, 2007, and
Agent Kepner’s one-paragraph 302 of that interview reflects the following
statement by Ms. Tyree:

*Our investigation focused on the information that was in the possession of the
prosecutors. Whether Ms. Tyree had a sexual relationship with Mr. Allen when she was 15
years-old and whether Mr. Allen asked Ms. Tyree to sign a false affidavit are matters beyond the
scope of our investigative mandate. Thus, references throughout this Report regarding these
matters do not reflect a conclusion that such conduct occurred.

11
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Lisa LNU (last name unknown) was extorting BILL ALLEN regarding an
alleged relationship between BAMBI TYREE and ALLEN. TYREE came up
with an idea to sign a document to prevent further extortions by LISA. Tyree
met with an attorney in a downtown office building close to Phil Weidner's
office. The content of the document was created solely by TYREE with the
help of the attorney.

Agent Kepner's 302 of Interview of Bambi Tyree on Oct. 10, 2007, dated
October 11, 2007 (parenthetical in original).

The prosecutors also consulted with DOJ’s Professional Responsibility
Advisory Office (“PRAQO”) about whether Brady required disclosure of information
regarding Mr. Allen’s subornation of perjury by Ms. Tyree. Mr. Marsh spoke on
the telephone with PRAO attorney Ruth Plagenhoef on Oct. 12, 2007. Ms.
Plagenhoef’s record of her conversation with Mr. Marsh reflects that he provided
her with materially inaccurate and incomplete information. In short, he told Ms.
Plagenhoef that the Brady disclosure issue arose entirely from AUSA Russo’s
“possible recollection” that Ms. Tyree told him that Mr. Allen had once asked her
to lie, that there was no evidence to corroborate that recollection, and that all
available evidence contradicted it. Mr. Marsh did not inform Ms. Plagenhoef of the
statement in the government’s sealed motion in /imine in Boehm that “Mr. Allen
convinced Ms. Tyree to give a false statement”, and he incorrectly described Agent
Eckstein’s 302 as “not clear, stating simply that she lied” and AUSA Russo’s notes
as reflecting that “Bambi denied that B[ill]A[llen] asked her to lie”. Based on that
and other misinformation, Ms. Plagenhoef agreed with Mr. Marsh that Brady did
not require disclosure of AUSA Russo’s recollection to the defense in Kotf or
Kohring.

Mr. Bottini and Mr. E. Sullivan, the trial prosecutors in Kohring, did not
disclose any information about Mr. Allen’s subornation of Ms. Tree’s perjury to the
defense. During a sealed hearing, Mr. Bottini questioned whether Mr. Kohring’s
attorney planned to cross-examine Mr. Allen about his relationship with Ms. Tyree,
and the attorney, unaware of any information regarding Mr. Allen’s subornation of
perjury by Ms. Tyree, responded that he did not plan to question Mr. Allen about
his “juvenile relationships ... whether that’s true or not I have no idea, and, two,
it’s amazingly tacky and I would not do that.” Judge Sedwick agreed that “it would
[not] advance Mr. Kohring’s interests in any event.”

12
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After Mr. Kohring’s trial, the prosecutors learned that a newspaper planned
to publish an article about Mr. Allen’s relationship with Ms. Tyree and his gifts to
her and her family, and they consulted with PRAO again. Mr. Marsh spoke with
another PRAO attorney, Patricia Weiss, on December 20, 2007, and he again
provided PRAO with incomplete, inaccurate and misleading information. Ms.
Weiss’s report of her conversation with Mr. Marsh contains no indication that he
disclosed the statements in AUSA Russo’s in /imine motion or the contents of
Agent Eckstein’s 302 or notes. Ms. Weiss concluded that the upcoming news story
about Mr. Allen’s gifts to Ms. Tyree and her family did not cause her to change the
advice given by PRAO in October 2007, that disclosure of AUSA Russo’s
“recollection” was not required where the prosecutors had conducted an
investigation and found “no evidence to support the notion that [Mr. Allen] had
pressed [Ms. Tyree] to lie”.

On December 21, 2007, Ms. Weiss sent an email to Mr. Marsh and Mr. E.
Sullivan which recapitulated the advice she gave Mr. Marsh during their telephone
conversation, the information he provided to her, and the information which he
provided to Ms. Plagenhoef on Oct. 12, 2007. The factual errors, misstatements and
omissions in that email are evident to anyone familiar with AUSA Russo’s in
limine motion in Boehm, his notes of the interview of Ms. Tyree on July 22, 2004,
and Agent Eckstein’s 302 and notes of that interview. Mr. Marsh forwarded Ms.
Weiss’s email to Mr. Bottini and Mr. Goeke on Jan. 3, 2008. No one notified
PRAO of any errors or omissions in that email.

The prosecutors never disclosed any information about Mr. Allen’s
subornation of perjury to Williams & Connolly, except to deny it ever happened.
Mr. Bottini drafted a sealed motion in limine, dated Aug. 14, 2008, which disclosed
that Mr. Allen had been investigated twice by the Anchorage Police Department
(“APD”) about a sexual relationship with “a juvenile female [Ms. Tyree]
approximately ten years ago.” In an earlier email to his colleagues, Mr. Bottini
stated that he and Mr. Goeke discussed keeping the motion “pretty basic (i.e. no
detailed info set out here re: Bambi allegations and rumors) to smoke out how
much they [Williams & Connolly] know”. Email from J. Bottini, dated August 10,
2008, to W. Welch, N. Marsh, B. Morris, E. Sullivan and J. Goeke. The sealed
motion sought to preclude cross-examination of Mr. Allen about his relationship
with Ms. Tyree because “allegations of sexual misconduct ... are unrelated to a
witness’ character for truthfulness.” Mr. Bottini pointed out in a footnote that the

13
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same issue had been addressed in sealed hearings in Kott and Kohring and that in
both cases the defense lawyers informed the court that they would not question Mr.
Allen about his sexual relationship with Ms. Tyree.

At the Court’s suggestion, the government withdrew its sealed motion in
limine without prejudice on Sept. 5, 2008. In a ruling just before Mr. Allen began
his testimony, Judge Sullivan allowed cross-examination about the APD
investigations of Mr. Allen on the condition that the nature of the underlying
offense not be disclosed. The Court found that, with that limitation, the
investigations were “a fertile ground for inquiry about the witness' state of mind
and what he would like the government to do in an effort to curry favor. I think that
goes to his bias, his motivation to speak the truth or not.” United States v. Stevens,
Trial Transcript, Sept. 30, 2008 P.M., at 46-47.

On August. 25, 2008, Mr. Bottini sent Williams & Connolly the first Brady
disclosure letter which stated that the government learned on Aug. 22, 2008, that
there was another, pending APD investigation of Mr. Allen regarding allegations
that he “engaged in a sexual relationship with a different juvenile female.” Mr.
Bottini also disclosed that the government “has learned that Allen has provided
financial benefits to the individual who was the subject of the earlier investigation
[Ms. Tyree] as well as to family members of the subject. ... [and] to the subject of
the pending investigation.” Following the disclosures on August 14 and 25, 2008,
Williams & Connolly made repeated requests for additional information about the
APD investigations and the financial benefits provided by Mr. Allen to the
“juvenile females”. The prosecutors refused to provide any additional information
until Sept. 9, 2008 when they made their last voluntary Brady disclosure.*

By letters dated August 15 and 18, 2008, Williams & Connolly requested further
information about Mr. Allen's sexual misconduct, personal vices and the APD investigation
which were disclosed in Mr. Bottini's motion in limine. Mr. E. Sullivan rejected the request.
Letter from E. Sullivan, dated Aug. 18, 2008, to A. Romain, at 3 (United States v. Stevens, Dkt.
No. 63-1).

On August 21, 2008, Williams & Connolly requested all Brady and Giglio information
regarding the APD investigation. Ms. Morris acknowledge the government’s Brady and Giglio
obligations but provided no information. Letter from B. Morris, dated Aug. 21, 2008, to R. Cary
(DOJ Bates no. CRM035004).

On Sept. 5, 2008, Williams & Connolly requested details of the financial benefits
provided by Mr. Allen to the two juvenile females referred to in Mr. Bottini's August 25-Brady
letter. Ms. Morris provided no information and again recited that the government was aware of

14
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On Sept. 9, 2008, the prosecutors sent Williams & Connolly their second and
last Brady disclosure letter. Mr. Marsh, assisted by Mr. Bottini, Mr. Goeke and Mr.
E. Sullivan, wrote its penultimate paragraph which falsely stated that “the
government 1s aware of no evidence to support any suggestion that Allen asked
[Ms. Tyree] to make a false statement”:

In 2007, the government became aware of a suggestion that, a number of
years ago, Allen asked the "other female" [Ms. Tyree] to make a sworn, false
statement concerning their relationship. After hearing that suggestion, the
government conducted a thorough investigation and was unable to find any
evidence to support it. The investigation included: (a) an inquiry to the
"other female," [Ms. Tyree] who denied the suggestion; (b) an inquiry to
Allen, who denied the suggestion; (¢) a review of notes taken by a federal
law enforcement agent [Agent Eckstein] during a 2004 interview of the
"other female," [Ms. Tyree]; and (d) a review of notes taken by a federal
prosecutor [AUSA Russo] during a 2004 interview of the "other female [Ms.
Tyree]." Because the government is aware of no evidence to support any
suggestion that Allen asked the "other female" [Ms. Tyree] to make a false
statement under oath, neither Brady nor Giglio apply.

its Brady obligations. Letter from B. Morris, dated Sept. 5, 2008, to A. Romain (DOJ Bates no.
CRMO095739).

On Sept. 9, 2009, Williams & Connolly filed a motion for an order compelling the
prosecutors to disclose, inter alia, “copies of all exculpatory grand jury testimony, FBI Form 302
witness interview memoranda, and all contemporaneous notes of witness interviews, including
notes or memoranda reflecting false statements by the witnesses” and “further details” of APD’s
investigations of Mr. Allen. United States v. Stevens, Motion to Compel Discovery Pursuant to
Brady v. Maryland and Fed. R. Crim. P. 16, dated Sept. 2, 2008, at 4 & 8 (Dkt. No. 60). On the
same day, Williams & Connolly, referencing its letters dated August 15 and 18, again requested
Brady information regarding the "rumored personal vices" of Mr. Allen, Rocky Williams and
David Anderson. The prosecutors’ last Brady disclosure letter was sent to Williams & Connolly
that same day.

On September 12, 2008, 10 days before trial, Williams & Connolly filed an emergency
motion for an order directing the government to produce all Brady material “in a useable format -
i.e., FBI 302 memoranda, interview notes, and grand jury transcripts (whether redacted or
unredacted) - by no later that Friday, September 12, 2008". Id., Motion to Compel Emergency
Relief and Discovery, dated Sept. 12, 2008, at 1 ( Dkt. No. 65).
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United States v. Stevens, Letter from B. Morris, dated Sept. 9, 2008, to A.
Romain, at 5 (Dkt. No. 126-2)(emphasis added).

These astonishing misstatements concealed the existence of documents and
information in Mr. Marsh’s, Mr. Bottini’s and Mr. Goeke’s possession and well
known to them since at least October 2007, namely, Agent Eckstein’s 302, his
notes and AUSA Russo’s in limine motion in Boehm, which unequivocally
documented Ms. Tyree’s admission that she lied under oath at Mr. Allen’s request.

The government had every reason to want to avoid any cross-examination of
Bill Allen on these issues. Before the trial, Mr. Allen’s lawyer, Robert Bundy, told
the prosecutors that if Mr. Allen was questioned about Ms. Tyree, he would assert
his Fifth Amendment privilege and refuse to answer. Agent Kepner told DOJ
investigators in 2009, that “ALLEN would become unglued whenever an article
would appear involving allegations related to the APD sexual investigation.”
Deprived of the information that would have significantly impeached Mr. Allen's
credibility, Mr. Sullivan did not cross-examine him about APD's past and pending
sexual misconduct investigations or his relationship with Ms. Tyree.

The Torricelli Note, the Interviews of Mr. Allen on April 15 and
September 14, 2008, and Mr. Allen’s CYA Testimony

In his opening statement, Brendan Sullivan told the jury that the evidence
would show that Senator Stevens had no intent to make any false statements on his
Senate Financial Disclosure Forms. Mr. Sullivan explained that, after Christensen
Builders completed the renovation, Mr. Allen arranged for repairs on the Girdwood
residence and that Senator Stevens pressed Mr. Allen to send him bills for that
work, but none was ever sent: “You cannot report what you don't know. You can't
fill out a form and say what's been kept from you by the deviousness of someone
like Bill Allen”. Stevens, Trial Transcript, Sept. 25, 2008 A.M., at 74.

Mr. Sullivan focused the jury’s attention on two handwritten notes sent by
Senator Stevens to Mr. Allen in 2002, the “Torricelli note(s)”. The first note
referred to Bob Persons, a mutual friend of Senator Stevens and Mr. Allen and a
neighbor who informally monitored the work on Senator Stevens’s house:
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10/6/02
Dear Bill -

When I think of the many ways in which you make my life easier and
more enjoyable, I lose count!

Thanks for all the work on the chalet. You owe me a bill - remember
Torricelli, my friend. Friendship is one thing - compliance with these ethics
rules entirely different. I asked Bob P[ersons] to talk to you about this so
don’t get P.O’d at him - it just has to be done right.

Hope to see you soon.

My best,
Ted
11/8/02
Dear Bill:

Many thanks for all you’ve done to make our lives easier and our home more
enjoyable. ... (Don’t forget we need a bill for what’s been done out at the
chalet) ...

My best
Ted

Id., Government Trial Exh. 495 & 509.°

Mr. Sullivan described the notes as evidence that “jumps off the page and grabs
you by the throat to show you what the intent of Ted Stevens was.” Id., Trial
Transcript, Sept. 25, 2008 A.M., at 73.

One week later, Mr. Bottini used the Torricelli notes to turn the tables on the
defense when he elicited dramatic testimony from Mr. Allen about why he never
sent any bills to Senator Stevens for work performed by VECO’s employees. On
direct examination by Mr. Bottini, Mr. Allen testified that after he received the
Torricelli note he spoke to Bob Persons who told him “don't worry about getting a

>See Memorandum to Alice S. Fisher, dated April 11, 2008, from William Welch and
Brenda Morris, at 14 (DOJ Bates no. CRM016390) ("We note that in July 2002, Senator
Torricelli was publicly admonished by the United States Senate for accepting numerous gifts
from a wealthy fundraiser, and that on September 30, 2002 — one week before STEVENS wrote
the note to Allen — Senator Torricelli withdrew from his Senate re-election race.").
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bill. He said, Ted is just covering his ass.” Id., Trial Transcript, Oct. 1, 2008 A.M.,
at 52 (the "CYA statement").

The defense was shocked by Mr. Allen’s CY A testimony. None of the 55
FBI 302s of the government’s interviews of Mr. Allen from Aug. 30, 2006, to Sept.
9, 2008, which were provided to him by the prosecutors, contained any reference
by Mr. Allen to this CY A statement. During his cross-examination of Mr. Allen on
Oct. 6, 2008 (six years to the day after the Torricelli note was written), Mr.
Sullivan accused Mr. Allen of inventing that testimony recently:

Q.  Well, you came in here the other day on your direct examination, and
you said, well, despite the fact that I saw this letter, [ heard from Mr.
Persons I shouldn't send a bill because this was just Ted covering his
ass; do you remember that testimony?

A.  That's exactly right.

Q.  When did you first tell that story? When did you first say those words?
Was it in the last -- since September 9th? Was it since September 9th?

A.  It's been so long that I can't tell you how many days before I talked to
him, but I did, and I asked him, hey, I got to get something done. I've
got to get some invoices. And he said, hell, don't worry about the
invoices. Ted 1s just covering his ass. That's exactly what he said.

Q. My question to you, sir, is when did you first tell the government that
because on September 9th, 2008, you were giving them three other
reasons why you didn't send the bill.

I don't know.

When did it come to you, sir?
What?

S SR

When did you first tell the government that Persons toll [sic] you Ted
was covering his ass and these notes were meaningless? It was just
recently, wasn't 1t?

A.  No. No.
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On September 9th, you didn't tell them that, did you?
Hell, I don't know whatever --

> R

Q.  You gave them reasons why you didn't send a bill. You answered you
simply wanted to do the work was one of them, and another was part
of the reason was that the costs were higher than they needed to be.
You didn't tell them then about Persons' conversation with you, did
you?

You know what, I don't know when I talked to them, but I did talk to
him, and it's been quite aback, quite awhile back. Whether you like it
or you don't.

>

When did you first come up with this, sir?
When did I come up with 1t?

When did you first tell somebody?
Huh?

When did you first tell a government agent?
Hell, I don't know I don't know what day it was.

o PO PR

MR. SULLIVAN: Your Honor, is this a good time for a break?
Id., Trial Transcript, Oct. 6, 2008 P.M., at 79-81.

Mr. Allen’s denial was false. He told Mr. Bottini and Agent Kepner about the CYA
statement by Mr. Persons for the first time on Sept. 14, 2008, a week before the
trial began, during a trial preparation session for which no 302 was written.

Mr. Bottini knew the testimony was false and knew that he had an obligation
under the Supreme Court’s decision in Napue v. Illinois, 360 U.S. 264 (1959) to
correct that testimony there and then, but he did not. He testified in this
investigation that he understood that Mr. Sullivan was attempting to establish that
Mr. Allen had recently fabricated his CY A testimony and that Mr. Allen’s
testimony on this point was “factually inaccurate”. Deposition of J. Bottini, Dec.
17,2008, at 650. At the time, Mr. Bottini did not believe that Mr. Allen’s testimony
was intentionally false because he thought that Mr. Allen was confused and
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misunderstood the question. Mr. Bottini testified that he was familiar with a
prosecutor’s obligations under Napue to correct false testimony, but he did not
“remember thinking at the time should I get up and say something to Judge
Sullivan.” Id. at 652.

However, not only did he fail to correct the false statement as was required
by Napue, Mr. Bottini endorsed and capitalized on Mr. Allen’s false denial during
his summation:

[Senator Stevens] says I did ask for a bill for 2002 work. Government 495 is
the note he sent on October 6", 2002, the Torricelli note, and you remember
what Bill Allen said after that? Bob Persons did pay him a visit, came by and
he told him, look, he doesn't really want a bill. He's just — pardon my French
-- covering his ass. Now the defendant says, well, Allen just made that up,
that's a lie, that never happened. Again, you saw and you heard from Bill
Allen and you saw and you heard from Bob Persons. You can judge yourself
the credibility of those two individuals. Again, if that were so, if Allen just
made that up, wouldn't the story be better about that?

Id., Trial Transcript, Oct. 21, 2008 A.M., at 54.°

Mr. Sullivan never learned during the trial that Mr. Allen told Mr. Bottini
about the CY A statement for the first time on Sept. 14, 2008. And he was also
never told about a prior inconsistent statement made by Mr. Allen to Mr. Bottini,
Mr. Goeke, Mr. E. Sullivan, Mr. Marsh and Agent Kepner which would have
supported his accusation on cross-examination that Mr. Allen’s CYA testimony
was a recent fabrication, namely, that Mr. Allen had previously told them he didn't
remember any conversation with Mr. Persons about sending a bill.

When Mr. Allen told Mr. Bottini and Agent Kepner about the CYA
statement on Sept. 14, 2008, the prosecutors became obligated by Brady and Giglio
to disclose Mr. Allen’s prior inconsistent statement to them during an interview on
April 15, 2008, that he did not remember speaking to Bob Persons about the

Bob Persons testified as a defense witness at trial and denied telling Mr. Allen, "Bill,
don't worry about getting a bill, Ted is just covering his ass". Id., Trial Transcript, Oct. 15, 2008
P.M., at 44.
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Torricelli note. But Mr. Bottini and his colleagues never disclosed that
impeachment information to Williams & Connolly. They also never disclosed other
Brady information provided to them by Mr. Allen during his interviews on April 15
and April 18, 2008, that the value of VECO’s work on the Girdwood residence was
about $80,000, and not more than $250,000 as alleged in the indictment.

Mr. Bottini, Mr. Goeke, Mr. Marsh, Mr. E. Sullivan and Agent Kepner
testified in this investigation that they forgot that they had shown the Torricelli
note to Mr. Allen on April 15, 2008, and that they forgot that he had then told them
that he did not remember speaking to Bob Persons about the note. Agent Kepner,
who conducted the Brady review of Mr. Allen’s prior statements, also testified that
had she remembered Mr. Allen’s prior inconsistent statement, she would not have
recognized its significance under Brady and Giglio.

Mr. Bottini’s, Mr. Goeke’s, Mr. E. Sullivan’s and Agent Kepner’s notes of
their meeting with Mr. Allen on April 15, 2008, all reflect his statement that he did
not remember speaking to Mr. Persons about the Torricelli note. However, Mr.
Goeke and Mr. E. Sullivan testified that they did not review any of their notes of
witness interviews for Brady material. Mr. Bottini testified that he did review his
notes of witness interviews for Brady material, except for his notes of Mr. Allen’s
interviews on April 15 and 18, 2008, which he misfiled. Mr. Marsh testified that he
usually did not take notes, that he did not find any notes of the interview on April
15, 2008, and that he remembered reviewing only some of his notes for Brady
material. Agent Kepner did not write a 302 of the interview on April 15, 2008,
because, as she later told DOJ investigators, “the debriefing of Bill Allen did not go
well”, and she could not find her notes of that interview. DOJ’s Office of
Professional Responsibility (“OPR”) found her notes on Jan. 14, 2010, and they
also contain Mr. Allen’s statement that he did not remember speaking with Mr.
Persons about the Torricelli note.

The complete, simultaneous and long term memory failure by the entire
prosecution team, four prosecutors and the FBI case agent, of the same statement
about an important document made at the same meeting by their key witness in a
high profile case is extraordinary. Considering the galvanizing effect the Torricelli
notes had on the prosecutors during the weeks following its receipt, that memory
failure becomes astonishing. Add the fact that Ms. Morris, who did not attend the
meeting, remembered being told shortly after the Torricelli notes were received that
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Mr. Allen said he didn’t recall seeing the Torricelli note and/or speaking with Bob
Persons about it, and that collective memory failure strains credulity. Ms. Morris
testified that, when Mr. Marsh later told her about Mr. Allen's CYA statement, she
remembered that Mr. Allen had been previously interviewed about the Torricelli
note, but she didn't recall "there being a difference" in his statements.

The Torricelli notes worried the prosecutors and Agent Kepner, and captured
their attention, in April and May, 2008, but no cure for the problem created by
those notes for the government’s case was found until the week before the trial
began when Mr. Allen’s memory suddenly improved, after prodding by Agent
Kepner.

On April 8, 2008, Williams & Connolly produced the Torricelli notes and
other documents to the prosecutors, who immediately recognized their significance.
They made an appointment that same day to meet with Mr. Allen on April 15,
2008, to discuss them. Agent Kepner told her supervisor the same day that the
notes might be fatal to the case: “Bill Welch did not seem to be too upset about the
notes that were found related to Stevens asking Bill for invoices. I got ahold of
Bundy and Bill Allen. We will debrief Bill on Tuesday regarding the new
documents received from Stevens. Too early to tell if this issue will be fatal or not.

I’'m worried that this may give DOJ an out if they were looking for one.” Email
from Agent Kepner, dated April 8, 2008, to FBI SAC C. Seale.

On April 11, 2008, the prosecutors discussed the Torricelli notes in a
memorandum to AAG Fisher and attached the notes as one of two exhibits. The
memorandum explained how the Torricelli notes were “both helpful and harmful to
STEVENS”. Memorandum to Alice S. Fisher, dated April 11, 2008, from William
Welch and Brenda Morris, at 14. The prosecutors also noted “two troubling
irregularities concerning the October 6, 2002, note”, their “concerns about the
document’s authenticity”, and their plan to interview Senator Stevens’s archivist
the following week “to explore the manner in which this document was located and
produced.” /d. at 15.

On Monday, April 15, 2008, the entire prosecution team, Mr. Bottini, Mr.
Marsh (by phone), Mr. Goeke, Mr. E. Sullivan (by phone) and Agent Kepner,
interviewed Mr. Allen in the presence of his attorney, Mr. Bundy, about the
Torricelli notes and other documents produced by Williams & Connolly. During
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the interview, the prosecutors exchanged emails evidencing dissatisfaction with
Mr. Allen's answers to their questions:

Email from Mr. E. Sullivan to Mr. Bottini, Mr. Goeke and Mr. Marsh
Subject: RE: am I pushing too hard?”:
We may want to talk to Bundy immediately afterwards and get him to
push BA on this issue and get him to focus. BA's position makes no
sense and is directly contradicted by his contemporaneous acts.

I'd also like to push BA re: why TS i1s asking for a bill in 10/02 and
11/02. The timing is bothering me. Is it b/c the project is out of
control? Only VECO guys are on the site? Neighbors are snooping
around? Public is about to find out?

Reply from Mr. Marsh to Mr. E. Sullivan, Mr. Bottini and Mr. Goeke:
Re: #2, do you think it's probably that his friend Torricelli withdrew
from his reelection campaign a week before the 10/02 note?

Reply from Mr. E. Sullivan to Mr. Bottini, Mr. Goeke and Mr. Marsh:
Could be. Could also be that it's a wink and a nod -- that he knows BA
won't send him an invoice, but he can paper the file. Could be a lot of
things. I was hoping BA might be able to shed some light on the
timing/context.

Reply from Mr. Marsh to Mr. E. Sullivan, Mr. Bottini and Mr. Goeke:
Sorry -- I thought we all believed it's a wink and a nod, and we're just
trying to figure out why TS was nervous at that particular moment and
decided to paper the file with something. Am I wrong?

Emails between N. Marsh, J. Bottini, J. Goeke and E. Sullivan, dated April
15,2008 (DOJ Bates nos. CRM16532).

Mr. Allen was also questioned that day about the value of VECO’s work on
the Girdwood residence, an issue which the prosecutors expected would be, and
was, contested by the defense at trial. See Memorandum to Alice S. Fisher, dated
April 11, 2008, from William Welch and Brenda Mortris, Exh. A, p. 3 (*Value of
the work was not worth what VECQO's billing records/other invoices reflect: Here,
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TS would suggest that the $250K value of VECQO's work is over-inflated.”)
(emphasis in original). Mr. Bottini’s, Mr. Goeke’s and Mr. E. Sullivan’s notes
reflect that Mr. Allen told them that the value of VECO’s work was about $80,000,
not $250,000 as the prosecutors contended during the meeting. Mr. Bundy testified
in this investigation that Mr. Allen was "pretty vociferous" during the meeting in
maintaining that the value of VECO's services was not $250,000, and could not
have been more than $80,000. Deposition of R. Bundy, Nov. 4, 2009, at 63. Mr.
Bundy testified that the government's position was "more or less we have the
VECO books that show $250,000 was billed to this. And that was sort of the
impasse." Id. at 69.

Mr. Allen testified in this investigation that Agent Kepner told him after the
meeting on April 15, 2008, that he “didn’t do very good” and that the prosecutors
“were upset ... weren’t very happy”. Agent Kepner did not write a 302 for this
interview of Mr. Allen. She told DOJ investigators in 2009 that no 302 was written
because “the debriefing of Bill Allen did not go well”.

On April 18, 2008, Mr. Bottini, Mr. Goeke, Mr. Marsh and Agent Kepner
interviewed Mr. Allen again in the presence of Mr. Bundy. Mr. Goeke’s and Mr.
Bundy’s notes of this meeting reflect that Mr. Allen reiterated that the value of
VECO’s work on the Girdwood residence was approximately $80,000. Agent
Kepner did not write a 302 for this interview.

Mr. Allen was the principal owner of VECO and was familiar with the work
done on the Girdwood residence. His statements on April 15 and 18, 2008, that the
value of VECO’s work on the Girdwood residence was $80,000, constituted
significant Brady information. However, that information was not recorded in any
302 and was not disclosed to Williams & Connolly until 2009, after the trial, when
the new team of prosecutors took over.

On April 24, 2008, William Arthur, Senator Stevens’s archivist, was
interviewed in Washington by the entire prosecution team, Mr. Bottini, Mr. Marsh,
Mr. Goeke, Mr. E. Sullivan and Agent Kepner.

On May 1, 2008, Barbara Flanders was interviewed by Mr. Marsh, Mr.

Bottini, Mr. Goeke, and Mr. E. Sullivan; Agent Kepner testified that she might
have been present. Ms. Flanders was a staff assistant to Senator Stevens and they

24



Case 1:09-mc-00198-EGS Document 84 Filed 03/15/12 Page 36 of 525

exchanged emails in December 2002 about bills that were expected to be soon
received for work on the Girdwood residence. In one email, Senator Stevens told
Ms. Flanders that “Bob Persons is riding herd to make sure we get charged for what
they have done.” When Williams & Connolly produced these emails to the
prosecutors on April 25, 2008, Mr. Marsh forwarded them to his colleagues the
same day with the comment that “these emails are not good”. Mr. Bottini replied, “I
agree, not good, but obviously not fatal either.” No 302 was written of the Flanders
interview.

On May 8, 2008, Mr. Bottini, Mr. Marsh, Mr. Goeke and Mr. E. Sullivan
interviewed Bob Persons. He was not asked any questions related to the Torricelli
note.

On May 15, 2008, Mr. Marsh revised the prosecution memorandum and
added a two-page discussion of the Torricelli notes and the email exchanges
between Senator Stevens and Mrs. Flanders in December 2002, which he described
as “both helpful and harmful to STEVENS”.

The sum of that information remained the status quo until September, 2008.
On Sept. 9, 2008, as the last Brady disclosure letter was drafted, Mr. Marsh
directed Agent Kepner to call Mr. Allen, who was in Alaska, and to ask him
whether he thought Senator Stevens would have paid a bill for VECO’s work on
the renovation. Agent Kepner questioned Mr. Allen and repeated his answers to
Mr. Marsh who then and there wrote paragraph 17(c) of the government’s Brady
letter:

Allen stated that on at least two occasions defendant asked Allen for invoices
for VECO's work at the Girdwood residence. Allen stated he never sent an
invoice to defendant or caused an invoice to be sent to defendant. Allen
stated that he believed that defendant would not have paid the actual costs
incurred by VECO, even if Allen had sent defendant an invoice, because
defendant would not have wanted to pay that high of a bill. Allen stated that
defendant probably would have paid a reduced invoice if he had received
one from Allen or VECO. Allen did not want to give defendant a bill partly
because he felt that VECO's costs were higher than they needed to be, and
partly because he simply did not want defendant to have to pay.
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Letter from B. Morris, dated Sept. 9, 2008, to A. Romain, 4 17(c).

On Sept. 16, 2008, Agent Kepner wrote a 302 of that interview of Mr. Allen, after
Judge Sullivan ordered the prosecutors to produce all 302s containing Brady
information to Williams & Connolly. Neither Agent Kepner’s 302 nor paragraph
17(c) of the Brady letter contains any reference to the CY A conversation between
Mr. Allen and Mr. Persons about the Torricelli note.

Mr. Allen testified in this investigation that the memory of the CYA
statement came to him during his flight to Washington, D.C. for the trial, after
some prodding by Agent Kepner. Shortly before the trip, Agent Kepner told him
“that you better figure out or remember what you done with this Torricelli note
from Ted. ... You got to figure out what you done and when did you talk to Bob
Persons.” Deposition of B. Allen, March 6, 2010, at 21 & 42. Mr. Allen and Mr.
Bundy arrived in Washington on Friday, Sept. 12, 2008, and they met with Mr.
Bottini and Agent Kepner on Sept. 13 and 14 for trial preparation.

During the meeting on Sept. 14, 2008, Mr. Allen told Mr. Bottini and Agent
Kepner that he remembered speaking with Mr. Persons after receiving the
Torricelli note and that Mr. Persons told him that Senator Stevens was “covering
his ass by asking for a bill.” Mr. Bottini recognized immediately the significance of
this conversation and he informed the entire team, except for Mr. Goeke who was
still in Alaska. Agent Kepner testified in this investigation that she was not
surprised by Mr. Allen’s new recollection. She viewed the Torricelli note as “a
cover your ass note” and “It fit. In my mind, it made sense.” Deposition of Agent
Kepner, Aug. 24, 2009, at 215-216; see also id. at 270-271 (she viewed the
Torricelli notes as “pretextual”) & at 307-308 (well in advance of this trial prep
session, she believed that Senator Stevens was “covering his ass” with the
Torricelli note).

Mr. Allen’s statement on Sept. 14, 2008, which contradicted his testimony
on cross-examination on Oct. 6, 2008, that he had not just recently told the
prosecutors about the CY A statement, was not disclosed to Williams & Connolly
until March, 2009, when the new team of prosecutors reviewed their predecessors’
files and discovered some notes of the interview of Mr. Allen on April 15, 2008.
Shortly after the discovery of those notes, DOJ moved to dismiss the indictment
with prejudice:
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In February 2009, the Acting Assistant Attorney General for the Criminal
Division appointed undersigned counsel to conduct the post-trial litigation in
this matter. In preparing to respond to defendant Theodore Stevens' various
motions and in preparation for a possible evidentiary hearing, undersigned
counsel began collecting and reviewing documents and interviewing
potential witnesses. As the Court 1s aware, the Government has voluntarily
provided to the defense documents and summaries of witness interviews.

The Government recently discovered that a witness interview of Bill
Allen took place on April 15, 2008. While no memorandum of interview or
agent notes exist for this interview, notes taken by two prosecutors who
participated in the April 15 interview reflect that Bill Allen was asked about
a note dated October 6, 2002, that was sent from the defendant to Bill Allen.
The note was introduced at trial as Government Exhibit 495 and was referred
to as the "Torricelli note." The notes of the April 15 interview indicate that
Bill Allen said, among other things, in substance and in part, that he (Bill
Allen) did not recall talking to Bob Persons regarding giving a bill to the
defendant. This statement by Allen during the April 15 interview was
inconsistent with Allen's recollection at trial, where he described a
conversation with Persons about the Torricelli note. In addition, the April 15
interview notes indicate that Allen estimated that if his workers had
performed efficiently, the fair market value of the work his corporation
performed on defendant's Girdwood chalet would have been $80,000. Upon
the discovery of the interview notes last week, the Government immediately
provided a copy to defense counsel.

Defendant Stevens was not informed prior to or during trial of the
statements by Bill Allen on April 15, 2008. This information could have
been used by the defendant to cross-examine Bill Allen and in arguments to
the jury. The Government also acknowledges that the Government's
Opposition to Defendant's Motion for a New Trial provided an account of
the Government's interviews of Bill Allen that is inaccurate. See Opposition
at 42-43 (Dkt. No. 269).

Given the facts of this particular case, the Government believes that
granting a new trial is in the interest of justice. See Fed. R. Crim. P. 33(a).
The Government has further determined that, based on the totality of
circumstances and in the interest of justice, it will not seek a new trial.
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Accordingly, pursuant to Fed. R. Crim. P. 48(a), the Government moves to
set aside the verdict and dismiss the indictment with prejudice.

United States v. Stevens, Motion of the United States to Set Aside the
Verdict and Dismiss the Indictment with Prejudice, April 1, 2009, at 1-2
(Dkt. No. 324).

Findings and Conclusions

Although the simultaneous failure by Mr. Bottini, Mr. Marsh, Mr. Goeke and
Mr. E. Sullivan to recall their interview of Mr. Allen on April 15, 2008, and his
statement that he did not recall speaking with Mr. Persons about the Torricelli
notes, is difficult to believe, there is no evidence that would establish beyond a
reasonable doubt that any one or more of them did in fact recall that information
and concealed it from Williams & Connolly and the Court.

However, our investigation found evidence which compels the conclusion,
and would prove beyond a reasonable doubt, that other Brady information was
intentionally withheld from the attorneys for Senator Stevens:

. Mr. Bottini and Mr. Goeke intentionally withheld and concealed
significant exculpatory information which they obtained from Rocky
Williams during pre-trial witness preparation interviews in August and
September, 2008;

. Mr. Bottini and Mr. Goeke intentionally withheld and concealed
significant impeachment information regarding Mr. Allen’s
subornation of perjury by Ms. Tyree; and

. Mr. Bottini withheld significant impeachment information by his
intentional failure to correct materially false testimony given by Mr.
Allen during his cross-examination, which Mr. Bottini knew at the
time was false.’

"Mr. Marsh passed away on Sept. 26, 2010, and, for that reason, we express no
conclusion regarding his conduct.
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Although the evidence establishes that this misconduct was intentional, the
evidence is insufficient to establish beyond a reasonable doubt that Mr. Bottini and
Mr. Goeke violated the criminal contempt statute, 18 U.S.C. § 401, which requires
the intentional violation of a clear and unambiguous order. Although a reading of
the transcripts of numerous hearings and proceedings before and during the trial
establish that Judge Sullivan intended that all Brady and Giglio material be
produced, none of the orders issued by Judge Sullivan, before or during the trial,
specifically directed the prosecutors to disclose all Brady/Giglio information in
their possession. In large part, this was because of representations made by
prosecutors to the Court that such an order was unnecessary.

The Court contemplated issuing such an order before trial but did not,
accepting instead the prosecutors’ representations during a hearing on Sept. 10,
2008, the day after their second Brady disclosure letter was sent, that they knew
and had complied with their Brady and Giglio disclosure obligations:

MR. E. SULLIVAN: ... Now, just jumping back over to the
Brady-Giglio, just briefly, we fully understand
what our obligation is, and I don't think we need to
belabor the Court because the case law is clear on

this issue.

THE COURT: What should the Court do?

MR. E. SULLIVAN: We don't think that there's anything for the Court to
do. We have --

THE COURT: Should the Court just issue an order and say

everyone recognizes what Marshall says, Safavian
says, Poindexter says, and a litany of other cases
say, and so the government is directed to
immediately -- to forthwith provide to defense
counsel any outstanding Brady material as defined
by those cases and on an ongoing daily basis
provide information as that information becomes in
the possession, knowledge, control of the
government, should the Court do that?

MR. E. SULLIVAN: We don't think so, your Honor. We understand --
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THE COURT: How are you prejudiced if I do it, though?
MR. E. SULLIVAN: The Court can. If it wants to issue an order to that
effect, we will comply with that order.

THE COURT: The government's position should be, Judge, that's
just surplus, because all of us know what the law
1s?

MR. E. SULLIVAN: Absolutely, your Honor.

THE COURT: I'll just issue an order as a general reminder to the
government to remind it of its daily ongoing
obligation to produce that material.

MR. E. SULLIVAN: Fair enough. We just want to make --

THE COURT: What about impeachment material of government
witnesses, though, is that Brady material?

MR. E. SULLIVAN: We have produced both Brady and Giglio. We
treated the terms interchangeably. We viewed it all

as Brady material.
THE COURT: I don't need to say anything more about Brady, at
least today anyway?

MR. E. SULLIVAN: That's true, your Honor.
One thing we do want to clarify, though, a portion
of our letter from last evening was read on the
record giving the impression that we're still sitting
on a treasure trove of Brady-Giglio material. That's
simply not the case. ...

Id., Transcript of Motions Hearing, Sept. 10, 2008 10:09 a.m., at 73-75.

At the conclusion of that hearing, Judge Sullivan decided that an order
directing the prosecutors to disclose Brady information was unnecessary:

THE COURT: ... The motion to compel, I think that every aspect of the

motion [by Senator Stevens] to compel [Discovery
Pursuant to Brady v. Maryland and Fed. R. Crim. P. 16]
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has been resolved, but I want to be clear about that. You
know what, I'm not going to write an order that says
"follow the law." We all know what the law is. The
government -- I'm convinced that the government in its
team of prosecutors is thoroughly familiar with the
decisions from our Circuit and from my colleagues on
this Court, and that they, in good faith, know that they
have an obligation, on an ongoing basis to provide the
relevant, appropriate information to defense counsel to be
utilized in a usable format as that information becomes
known or in the possession of the government, and I
accept that. I'm not going to -- I don't have the time or the
interest to draft another order saying, you know, follow
Marshall, follow Savavian [sic], follow Poindexter,
follow all the opinions that my colleagues have issued.
Follow the law, and Hinson and Wise [probably should
be “hints to the wise”] should be sufficient. ...

1d., Transcript of Pretrial Conference Proceedings, Sept. 10, 2008 P.M., at
14-15.
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Introduction

The Department of Justice (“DOJ”’) moved to set aside the verdict and to
dismiss the indictment with prejudice in United States v. Theodore F. Stevens, CR
08-231 (EGS) (“Stevens”) on April 1, 2009, when DOJ attorneys Paul M. O’Brien
(Chief, Narcotic and Dangerous Drug Section), David L. Jaffe (Deputy Chief,
Domestic Security Section) and William J. Stuckwisch (Senior Trial Attorney,
Fraud Section) (“O’Brien Team”), who were assigned in February 2009 to conduct
the post-trial litigation, discovered significant, undisclosed Brady/Giglio
information in prosecutors’ notes of statements by the government’s principal
witness, Bill Allen. Stevens, Motion of the United States to Set Aside the Verdict
and Dismiss the Indictment with Prejudice, April 1, 2009 (Dkt. No. 324). The
undisclosed information included statements made by Mr. Allen during a pre-
indictment interview on April 15, 2008, which contradicted his testimony at trial
that he recalled speaking to Bob Persons and that he ignored Senator Stevens’s
written requests for a bill for work done on his home in Alaska because he had
been told by Bob Persons “not to worry about getting a bill. Ted is just covering his
ass”. Stevens, Trial Transcript, Oct.1, 2008 A.M., at 52 (“CYA testimony”).

DOJ assigned a new team of prosecutors after District Judge Emmet G.
Sullivan held William Welch, the Chief of the Public Integrity Section, Brenda
Morris, his Principal Deputy Chief, and another senior DOJ attorney, in contempt
on February 13, 2009, for failing to comply with the Court’s order to provide
certain information to Senator Stevens’s attorneys, Williams & Connolly, and to
the Court regarding a complaint filed by FBI Agent Chad Joy in December 2008
which “raised serious allegations of prosecutorial and governmental misconduct in
the investigation and trial of Senator Stevens.” Stevens, Memorandum Opinion,
dated Oct. 12, 2010, at 2 (Dkt. No. 421); see also id., Memorandum Opinion &
Order, dated Dec. 19, 2008 (Dkt. No. 255); id., Order, dated Dec. 22, 2008 (Dkt.
No. 256); id., Order, dated Jan. 14, 2009 (Dkt. No. 261); id., Opinion & Order,
dated Jan. 21, 2009 (Dkt. No. 274). Appeals by Mr. Welch and Ms. Morris from the
Court’s contempt finding are pending.

On April 5, 2009, Judge Sullivan issued an order sua sponte directing DOJ,
the FBI, the Internal Revenue Service, and any and all other government agencies
involved in the investigation and/or prosecution of Senator Stevens to preserve any
and all documents related to this matter, including but not limited to emails, notes,
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memoranda, investigative files, audio recordings, and any and all electronically
stored information. Stevens, Minute Order, dated April 5, 2009.

On April 7, 2009, Judge Sullivan granted the government’s motion, set aside
the verdict, dismissed the indictment with prejudice, and found that “There was
never a judgment of conviction in this case. The jury’s verdict is being set aside
and has no legal effect.” Stevens, Order, dated April 7, 2009 (Dkt. No. 372).

On the same day, Judge Sullivan appointed Henry F. Schuelke III, the
undersigned, “to investigate and prosecute such criminal contempt proceedings as
may be appropriate against William M. Welch, Brenda K. Morris, Nicholas A.
Marsh, Edward P. Sullivan, Joseph W. Bottini, and James A. Goeke”, and ordered
the government to “cooperate with Mr. Schuelke, including providing him with
access to investigative files, witnesses, and other information as requested.” /d.,
Order, dated April 7, 2010 (Dkt. No. 375). On Mr. Schuelke’s application, Judge
Sullivan issued an Order authorizing the issuance of subpoenas for testimony and
documents. In Re Special Proceedings, Misc. No. 09-MC-0198-EGS, Order, dated
July 28, 2009 (Dkt. No. 8); id., Ex Parte Application of Henry F. Schuelke, III, for
Authorization to Issue Subpoenas Ad Testificandum and Subpoenas Duces Tecum,
dated July 28, 2009 (Dkt. No. 7).

During the pendency of the investigation, Senator Stevens died in a plane
crash in Alaska on August 9, 2010. He was 86 years-old.

Williams & Connolly, the attorneys for Senator Stevens, DOJ, IRS, and
DOJ’s Office of Professional Responsibility (“OPR”) cooperated fully with our
investigation and promptly provided all requested information, documents, and
other valuable assistance. OPR provided transcripts of its interviews and exhibits,
documents and other information obtained during its concurrent investigation of
the conduct of the prosecutors and FBI agents during the investigation and
prosecution of Senator Stevens. During our investigation, we provided OPR with
copies of our deposition transcripts and other information and we also allowed DOJ
to review those transcripts for the purpose of determining whether they contained
Brady/Giglio information that was required to be disclosed to the defendants, or the
court, in United States v. Kott, CR no. 3:07-cr-00056-JWS (D. Alaska)(“Kott’) and
United States v. Kohring, CR no. 3:07-cr-00055-JWS (D. Alaska)(“Kohring”), in
any other pending case arising from DOJ’s “Polar Pen” investigation, and in
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connection with a then-pending investigation of Bill Allen.® Letter from Mary

*Peter Kott and Victor Kohring were Alaskan state legislators indicted during the Polar
Pen investigation of political corruption in Alaska who were tried and convicted in 2007. Mr.
Marsh and Mr. Goeke were the trial prosecutors in Kott, and Mr. Bottini and Mr. E. Sullivan
tried Kohring. Mr. Allen was the government's key witness in both trials. The appeals were
pending in the Court of Appeals for the Ninth Circuit when the verdict against Senator Stevens
was set aside and the indictment dismissed. On the government's motion, the Ninth Circuit
remanded both cases to the district court to determine "whether the government had breached its
obligation of full disclosure under” Brady and Giglio. United States v. Kott, No. 07-30496 (9th
Cir.), Order, dated June 10, 2009, at 3 (Dkt. Entry 59); United States v. Kohring, No. 08-30170
(9th Cir.), Order, dated June 10, 2009, at 6 (Dkt. Entry 41).

On remand in the district court, the government conceded that Brady violations had
occurred and provided previously undisclosed Brady information. Kott, Order and Opinion, Jan.
13,2010, at 4 & 6; Kohring, Order and Opinion, Aug. 11, 2010, at 4 & 9. The district court
found that, despite the Brady violations, there was no reasonable probability that the verdicts
would have been different, and denied the motions to dismiss, for a new trial and for an
evidentiary hearing. Kott, supra, at 19; Kohring, supra, at 30.

The Ninth Circuit recently reversed the district court’s decision and ordered new trials in
both cases. United States v. Kohring, 637 F.3d 895 (9th Cir. 2011); United States v. Kott, 423
Fed. Appx. 736 (9th Cir. 2011).

Mr. Kott petitioned for panel rehearing on the ground that the Court:

misapprehended the facts when it stated that the record’s lack of evidence was a reason to
reject the remedy of dismissal. In fact . . . the government is the party in unilateral control
of such evidence and the government is still withholding it. In this situation — where the
government is still suppressing the facts relevant to the appropriate remedy — a remand
for an evidentiary hearing on the question of the appropriate remedy is required, not just a
remand for retrial.

United States v. Kott, No. 07-30496 (9th Cir.), Appellant’s Petition for Panel Rehearing,
dated April 6, 2011, at 3 (Dkt. Entry 88).

The Petition cited the government’s letter to the Ninth Circuit, dated Oct. 22, 2010, in which “the
government conceded that it ‘ha[s] not ... produced the full range of materials, either positive or
negative, bearing on the decisionmaking and intent of the trial team’”, and its letter to Mr. Kott’s
attorney, also dated Oct. 22, 2010, in which it acknowledged that ““We have not ... undertaken to
produce all material bearing on the question of what remedy might be appropriate were the Court
to conclude that there had been a Brady violation, including information concerning the motives
and decisionmaking of the trial team.’” Id. at 4 (citations omitted; brackets and ellipses in
original).
Mr. Kohring also petitioned for panel rehearing on the same grounds. United States v.
Kohring, No. 08-30170 (9th Cir.), Petition for Rehearing, dated April 8, 2011 (Dkt. Entry 76).
(continued...)
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Patrice Brown, OPR Acting Counsel, dated Jan. 27, 2010, to Henry F. Schuelke III;
Letter from Mr. Schuelke, dated Jan. 27, 2010, to Ms. Brown.

We examined inter alia files and records of the Alaska U.S. Attorney’s
Office and the FBI, DOJ’s Criminal Division and Public Integrity Unit (“PIN”)
including correspondence, motions, grand jury testimony, the trial and post-trial
record (including sealed motions and transcripts) in Stevens, emails between and
among the prosecutors during the period January 1, 2008 to April 7, 2009, their
files and handwritten notes, FBI agents’ files, 302s, emails, text messages and
handwritten notes, OPR interview transcripts and related documents, and portions
of the trial record (including sealed transcripts) and the record on appeal in Kott
and Kohring. DOJ gave us unrestricted access to, and copies of, more than
128,000 pages of documents. See Letter from K. Harris, Senior Counsel to the
Assistant Attorney General, dated Feb. 4, 2010, to H. Schuelke; Letter from M.
Axelrod, Senior Counsel to A.A.G., dated March 11, 2011, to H. Schuelke.

Two subpoenas were issued in the investigation, to Mr. Allen for testimony
and to Robert Bundy, his attorney, for testimony and documents. Mr. Allen and
Mr. Bundy, after litigation over Mr. Bundy’s claim of attorney work-product
protection, were deposed and cooperated with the investigation. At the request of
George Terwilliger, another attorney for Mr. Allen, and prior to Mr. Allen’s
sentencing, we informed Judge Sedwick of Mr. Allen's cooperation with this
investigation by letter dated Oct. 23, 2009, with a copy to DOJ attorney James M.
Trusty who was in charge of Mr. Allen’s prosecution at the time.

Ms. Morris, Mr. Bottini, Mr. Marsh, Mr. Goeke, Mr. E. Sullivan, Mr. Welch,
and FBI Agents Mary Beth Kepner and Chad Joy, were voluntarily deposed. Mr.
Marsh passed away on September 26, 2010. Depositions and/or interviews were

%(...continued)

The Court of Appeals, in a split vote, recently denied both petitions. /d., Order, dated
May 20, 2011 (Dkt. Entry 77); United States v. Kott, No. 07-30496 (9th Cir.), Order, dated May
20,2011 (Dkt. Entry 89).

On Oct. 21, 2011, Mr. Kott pled guilty to Bribery Concerning Programs Receiving
Federal Funds, in violation of 18 U.S.C. § 666(a)1)(B), and was sentenced that same day by Hon.
Ralph Beistline to time served and a fine of $10,000. On Oct. 21, 2011, Mr. Kohring pled guilty
to Conspiracy to Commit Bribery Concerning Programs Receiving Federal Funds, in violation of
18 U.S.C. § 371, and was sentenced that same day by Judge Beistline to time served.
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conducted of others who participated, directly and indirectly, in the investigation
and trial of Senator Stevens.

Each prosecutor denied that he or she intentionally withheld any exculpatory
information and various explanations were provided for the repeated non-
disclosure of significant Brady/Giglio information which indisputably occurred
during the prosecution of Senator Stevens. The prosecutors’ explanations
included:

- unawareness of the existence of the Brady/Giglio information;

- denial that some information was exculpatory;

- forgetfulness;

- Agent Kepner’s failure to write an FBI 302 of Mr. Allen’s interview on
April 15, 2008;

- failure to review their notes of that interview;

- failure to scrutinize important source documents;

- arushed and unsupervised Brady/Giglio review;

- delegation of the Brady/Giglio review to FBI agents and to other
prosecutors unfamiliar with the case;

- the compressed trial schedule: 52 days between arraignment (July 31) and
the start of jury selection (Sept. 22);

- reliance on the judgment of others;

- failure to supervise;

- micro management of the trial by DOJ’s “front office”; and

- inexperience and lack of Brady/Giglio training.

Individual responsibility for the government’s repeated failure to disclose
Brady/Giglio information varied. However, evidence gathered during this
investigation compels the conclusion that Mr. Bottini and Mr. Goeke intentionally
withheld and concealed material exculpatory information, which was required to be
disclosed to Senator Stevens and Williams & Connolly by Brady and Giglio.
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Summary of Findings

Our investigation focused initially on the interview of Mr. Allen on April 15,
2008 by Mr. Bottini, Mr. Goeke, Mr. Marsh, Mr. E. Sullivan and Agent Kepner.
The discovery by the O’Brien Team of statements made by Mr. Allen during that
interview, which were inconsistent with his trial testimony and had not been
disclosed to Williams & Connolly, led to the government’s motion to set
aside the verdict against Senator Stevens and to dismiss the indictment with
prejudice:

The Government recently discovered that a witness interview of Bill Allen
took place on April 15, 2008. While no memorandum of interview or agent
notes exist for this interview, notes taken by two prosecutors who
participated in the April 15 interview reflect that Bill Allen was asked about
a note dated October 6, 2002, that was sent from the defendant to Bill Allen.
The note was introduced at trial as Government Exhibit 495 and was referred
to as the "Torricelli note." The notes of the April 15 interview indicate that
Bill Allen said, among other things, in substance and in part, that he (Bill
Allen) did not recall talking to Bob Persons regarding giving a bill to the
defendant. This statement by Allen during the April 15 interview was
inconsistent with Allen's recollection at trial, where he described a
conversation with Persons about the Torricelli note. In addition, the April 15
interview notes indicate that Allen estimated that if his workers had
performed efficiently, the fair market value of the work his corporation
performed on defendant's Girdwood chalet would have been $80,000. Upon
the discovery of the interview notes last week, the Government immediately
provided a copy to defense counsel.

Defendant Stevens was not informed prior to or during trial of the statements
by Bill Allen on April 15, 2008. This information could have been used by
the defendant to cross-examine Bill Allen and in arguments to the jury. The
Government also acknowledges that the Government's Opposition to
Defendant's Motion for a New Trial provided an account of the
Government's interviews of Bill Allen that is inaccurate. See Opposition at

42-43 (Dkt. No. 269).
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Stevens, Motion of the United States to Set Aside the Verdict and Dismiss
the Indictment with Prejudice, April 1, 2009, at 1-2 (Dkt. No. 324).

Our investigation revealed that, in addition to the failure to disclose Mr.
Allen’s statements on April 15, 2008, that he did not recall speaking with Mr.
Persons about Senator Stevens’s requests for bills and that the value of VECO’s
work on Senator Steven’s home in Alaska was $80,000 (and not $250,000 as
alleged in the indictment), other, significant Brady/Giglio information was
intentionally withheld, including the following:

. Mr. Bottini and Mr. Goeke withheld and concealed significant
exculpatory information which they obtained from Robert “Rocky”
Williams, a prospective government witness, during pre-trial witness
preparation interviews in August and September 2008;

. Mr. Bottini and Mr. Goeke withheld and concealed significant
impeachment information regarding Mr. Allen, their key witness
against Senator Stevens, which was obtained from Bambi Tyree by
another federal prosecutor during an unrelated prosecution in July
2004; and

. Mr. Bottini failed to correct materially false testimony given by Mr.
Allen during his cross-examination in Stevens which Mr. Bottini knew
at the time was false.

The information withheld from the defense would have significantly
corroborated the trial testimony of Senator Stevens and Catherine Stevens, his wife,
on the central issue in the case, supported defense attempts to expose Mr. Allen’s
CYA testimony as a recent fabrication, and provided additional grounds to impeach
his credibility and to question the integrity of the prosecution itself. See United
States v. Boyd, 55 F.3d 239, 241 (7" Cir. 1995)(“The gravity of the prosecutors'
misconduct . . . may support, but it can never compel, an inference that the
prosecutors resorted to improper tactics because they were justifiably fearful that
without such tactics the defendants might be acquitted.” (citations omitted); United
States v. Remington, 191 F.2d 246, 251 (2d Cir. 1951)(“Evidence of efforts to
suppress testimony of evidence in any form like the spoilation of documents is
affirmative evidence of the weakness of the prosecution's case.”)(footnote omitted).
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The Polar Pen Investigation

The investigation and indictment of Senator Stevens arose from DOJ’s Polar
Pen investigation of Alaskan political corruption which was commenced in 2003
by Agent Kepner. Deposition of Agent Kepner, Aug. 24, 2009, at 14. Mr. Marsh, a
PIN attorney, was assigned to Polar Pen in April, 2004. Deposition of N. Marsh,
Feb. 2, 2010, at 11. The Alaska U.S. Attorney’s Office was recused from the
investigation, with the exception of Mr. Bottini and Mr. Goeke, Assistant U.S.
Attorneys in that office. They were assigned to Polar Pen in September, 2004 and
January, 2006, respectively, and they reported in that matter only to DOJ’s Public
Integrity Section (“PIN”’) which was in charge of the investigation and
prosecutions. Deposition of J. Bottini, Dec. 16, 2009, at 24 & 315; Deposition of J.
Goeke, Jan. 8, 2010, at 38. Mr. E. Sullivan joined PIN from DOJ’s civil division in
March, 2006, and was immediately assigned to Polar Pen. Deposition of E.
Sullivan, Jan. 6, 2010, at 12. Ms. Morris, the Principal Deputy Chief of the Public
Integrity Section, supervised the investigation intermittently in 2006 and 2007.
Deposition of B. Morris, Jan. 15, 2010, at 34-35. In 2007 and 2008, she and Mr.
Welch, who became the Chief of the Public Integrity Section in March, 2007,
shared supervisory responsibility for Polar Pen. /d. at 35; see also Deposition of N.
Marsh, Feb. 2, 2010, at 36 (“[during the investigation] we would go to [Ms. Morris
and Mr. Welch] interchangeably or collectively, depending on who was around or
what was going on at the time.”). Ms. Morris became lead trial prosecutor in
Stevens when the indictment was filed on July 29, 2008. Deposition of B. Morris,
Jan. 15, 2010, at 35-36.

Mr. Welch and Ms. Morris were veteran prosecutors. Ms. Morris had 20
years of experience, beginning in the New York County District Attorney’s Office
where she served as an Assistant District Attorney from 1986 until 1991, when she
joined PIN. In 2004, she became PIN’s Deputy Chief for Litigation, and in 2007,
Principal Deputy Chief. /d. at 8-9.

Mr. Welch began as a prosecutor in 1989 in DOJ’s Tax Division, Criminal
Section; in 1991 he accepted a position as an AUSA in the Nevada U.S. Attorney’s
Office and remained there until 1995. From May, 1995 to March, 2007, he was an
AUSA in the Massachusetts U.S. Attorney’s Office and was detailed to PIN as
Deputy Chief from August, 2006 until March, 2007, when he became Chief of PIN.
He remained in that position until Oct. 31, 2009 when he returned to the
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Massachusetts U.S. Attorney’s Office. Deposition of W. Welch, Jan. 13, 2010, at
7-8.

Mr. Bottini began working as an Assistant U.S. Attorney in the Alaska U.S.
Attorney’s Office in 1985, where he held senior management positions, including
Interim United States Attorney (1993-1994), First Assistant (1990-1992), and
Criminal Division Chief (1990-1992 and 2002-2003). Email from W. Welch, dated
July 28, 2008, to Assistant Attorney General Matthew Friedrich, Principal Deputy
A.A.G., Rita Glavin, L. Sweeney (DOJ Public Affairs), Subject: “Bios of Trial
Team” (DOJ Bates no. CRM107383). Mr. Bottini also served at various times as
the “anti-terrorism coordinator; the project safe neighborhoods coordinator; the
professional responsibility officer; the Henthorne coordinator, which is dealing
with agent misconduct issues; the international security coordinator.” Deposition

°In United States v. Henthorne, 931 F.2d 29 (9th Cir. 1991), the Ninth Circuit held that
prosecutors were obliged, on the defendant’s demand, to review the personnel files of law
enforcement witnesses for impeachment material and other information favorable to the defense.
See United States Attorneys' Manual, Title 9, Section 5.100, §3 (“Each of the Department of
Justice prosecuting offices shall designate an appropriate senior official(s) to serve as the point(s)
of contact concerning potential impeachment information”).

After the conviction of Senator Stevens was set aside and the indictment dismissed,
AUSA Frank Russo, Deputy Criminal Chief of the Alaska U.S. Attorney’s Office, conducted a
Henthorne review of the conduct of Agents Kepner and Joy. Deposition of AUSA F. Russo,
March 24, 2010, at 24 & 28-35. He concluded that Agent Joy was “responsible for inconsistent
statements and material omissions that will necessitate disclosure of impeachment material to the
defense in future hearings and trials in which he may be called to testify. . . . [and] that these
disclosures may result in S/A Joy, as well as his investigation, being discredited”. Letter from
AUSA F. Russo, dated June 22, 2009, to FBI Special Agent-in-Charge (“SAC”) K. Fryslie
(Anchorage), at 2 (DOJ Bates nos. CRM 127800-803). AUSA Russo requested that “S/A Joy
not participate in further investigative activities.” Id. As a result of that request, Agent Joy was
assigned “to non-criminal investigative duties” and “his pending criminal investigations [will be
reassigned] to other agents.” Letter from SAC K. Fryslie, dated June 25, 2009, to AUSA F.
Russo, at 1 (DOJ Bates nos. CRM 127798-799). On Jan. 2, 2010, Agent Joy resigned from the
FBI Deposition of AUSA Russo, dated March 24, 2010, at 32; Deposition of Agent Joy, March
29,2010, at 11.

With respect to Agent Kepner, AUSA Russo reviewed the allegation by Agent Joy in a
complaint which he filed with the FBI in December, 2008, after Senator Stevens’s trial, that she
“failed to disclose a material fact in one of the Title III affidavits in the Polar Pen investigation.”
Letter from AUSA F. Russo, supra, at 4. AUSA Russo reviewed the affidavit and concluded
there were no material omissions. /d. He deferred review of other allegations, that Agent Kepner

(continued...)
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of J. Bottini, Dec. 16, 2009, at 10. As the Professional Responsibility Officer, he
addressed questions and issues raised by AUSAs, including questions about
Brady/Giglio disclosure obligations by obtaining the facts and consulting with
DQOJ’s Professional Responsibility Advisory Office (“PRAQO”); if there was no time
to contact PRAO, he and/or a supervisor would provide the answer. Id. at 10-11.

Mr. Marsh clerked for the Hon. Andrew J. Kleinfeld, U.S. Court of Appeals
for the Ninth Circuit from 1998 to 1999. He was an associate at Sullivan &
Cromwell in New York from 1999 to 2001, and from 2001 to 2003, he was an
associate, and then a junior partner, at Hale and Dorr in New York. See Email from
W. Welch, dated July 28, 2008, to A.A.G. M. Friedrich, Principal Deputy A.A.G.,
R. Glavin, L. Sweeney (DOJ Public Affairs), Subject: “Bios of Trial Team” (DOJ
Bates no. CRM107383). He joined PIN in 2003 and worked on the Polar Pen
investigation from its inception. /d.; Email from W. Welch, dated July 25, 2008,to
A.A.G. Friedrich (DOJ Bates no. CRM107310.

Mr. E. Sullivan clerked for the Hon John A. Terry, District of Columbia
Court of Appeals, from 1995-96. After his clerkship, he worked at Wilmer, Cutler
and Pickering from 1996 until June, 1999, and in DOJ’s Civil Division,
Commercial Litigation, from June, 1999 until February, 2006. He joined PIN in
March 2006 and was assigned to the Polar Pen investigation. Email from W.
Welch, dated July 28, 2008, to A.A.G. M. Friedrich, Principal Deputy A.A.G., R.
Glavin, L. Sweeney (DOJ Public Affairs), Subject: “Bios of Trial Team” (DOJ
Bates no. CRM107383). Mr. E. Sullivan had no previous experience prosecuting
criminal cases and neither training nor experience regarding a prosecutor’s Brady
obligations. Deposition of E. Sullivan, Jan. 6, 2010, at 12-13 & 21.

%(...continued)
failed to document “a potential inconsistent statement of Bill Allen, which precipitated the
dismissal of the Stevens case”, and “exculpatory statements” in Kott, Kohring and in another
Polar Pen prosecution, United States v. Anderson, CR no. 06-00099-JWS (D. Alaska), pending
the completion of DOJ’s Brady/Giglio review in those cases and OPR’s investigation. Letter
from AUSA F. Russo, supra. SAC Fryslie informed AUSA Russo that “As you may already
know, SA Kepner is no longer working on the Polar Pen investigation and was reassigned to
another investigative squad in February 2009.” Letter from SAC K. Fryslie, dated June 25, 2009,
supra.
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Mr. Goeke clerked for U.S. District Judge William Fremming Nielsen,
Eastern District of Washington, from 1997 to 1999. He was in private practice in
Seattle from 1999 until 2003, when he joined the Alaska U.S. Attorney's Office.

He was the Acting First Assistant from January, 2006 through August, 2006. /d. In
May, 2009, he joined the U.S. Attorney’s Office for the Eastern District of
Washington. Deposition of J. Goeke, Jan. 8, 2010, at 5 & 10. He was assigned to
the Polar Pen investigation on or about December, 2005. /d. at 38.

Agent Kepner, the case agent in the Polar Pen investigation and in Stevens,
joined the FBI in 1991 and worked 1n its Philadelphia office until 2002, when she
transferred to the FBI’s office in Juneau, Alaska; in August, 2006, she was
assigned to the Anchorage office. Deposition of Agent Kepner, Aug. 24, 2009, at
10-13. While in Philadelphia, Agent Kepner assisted in the trial of a defendant
charged with mail fraud conspiracy and related crimes, who was granted a new trial
on account of a Giglio violation. United States v. Patrick, 985 F. Supp. 543, 561-
562 (E.D. Pa. 1997), aff’d without opinion, 156 F.3d 1226 (3rd Cir. 1998); see also
Deposition of Agent Kepner, Aug. 24, 2009, at 49-51. The docket sheet in that
case reflects that, on Sept. 24, 1998, after jury selection commenced in a second
trial, the district court dismissed the indictment with prejudice on the defendant’s
motion. United States v. Leonard Patrick, No. 2:97-CR-00015-CN (E.D. Pa.), Dkt.
nos. 104-108.

DOJ summarized the results of the Polar Pen investigation in its press release
announcing the indictment of Senator Stevens:

To date, there have been seven criminal convictions arising out of the
ongoing investigation. Thomas T. Anderson, a former elected member of the
Alaska House of Representatives, was convicted in July 2007 and sentenced
to five years in prison for extortion, conspiracy, bribery and money
laundering for soliciting and receiving money from an FBI confidential
source in exchange for agreeing to perform official acts to further a business
interest represented by the source. Peter Kott, a former Speaker of the Alaska
House of Representatives, was convicted in September 2007 and sentenced
to six years in prison for extortion, bribery and conspiracy. Victor H.
Kohring, a former elected member of the Alaska House of Representatives,
was convicted at trial in November 2007 for attempted extortion, bribery and
conspiracy, and was sentenced to three and a half years in prison. In March
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2008, James A. Clark, chief of staff to the former governor of Alaska,
pleaded guilty to conspiracy to commit honest services mail and wire fraud.
In addition, former Anchorage lobbyist William Bobrick pleaded guilty in
May 2007 to felony public corruption charges.

Former VECO Chief Executive Officer Bill J. Allen and former VECO Vice
President of Community Affairs and Government Relations Richard L.
Smith, pleaded guilty in May 2007 to providing more than $400,000 in
corrupt payments to public officials from the state of Alaska.

DQOJ Press Release, dated July 29, 2009
(http://www justice.gov/opa/pr/2008/July/08-crm-668.html)(last visited
November 14, 2011).

Mr. Allen began cooperating in the Polar Pen investigation on Aug. 30,
2006, when he was confronted by Agent Kepner and “advised of the nature of the
investigation and the potential benefits of cooperation.” See Agent Kepner’s 302 of
her interview of Mr. Allen on Aug. 30, 2006, at 1 (DOJ Bates nos. CRM005828-
5832); Draft Prosecution Memorandum, dated April 30, 2007, at 3 (“The FBI
approached ALLEN and SMITH on August 30, 2006, and confronted them with
evidence concerning their illegal activities. ALLEN and SMITH have been
cooperating with the government's investigation since then.””) (DOJ Bates nos.
CRM096333-394).

On May 7, 2007, Mr. Allen waived indictment and pleaded guilty to an
information charging two counts of conspiracy (18 U.S.C. § 371) and one count of
bribery (18 U.S.C. § 666). He was the key prosecution witness in Senator
Stevens’s trial and in the trials of Mr. Kott and Mr. Kohring in 2007. On Oct. 28,
2009, Mr. Allen (age 72) was sentenced by District Judge John W. Sedwick to
three years in prison and a fine of $750,000; he began serving his sentence in
January, 2010. By the time of Mr. Allen’s guilty plea, Senator Stevens was a target
of the investigation. See Draft Prosecution Memorandum, dated April 30, 2007,
Subject: Recommendation to Prosecute THEODORE F. STEVENS, Current United
States Senator, for False Statements (18 U.S.C. § 1001) (DOJ Bates nos.
CRM096333-394).
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Shortly before the indictment was filed against Senator Stevens on July 29,
2008, Ms. Morris was asked by Matthew Friedrich, Assistant Attorney General in
charge of the Criminal Division, and by Rita Glavin, his Principal Deputy, to
become the lead trial prosecutor in Stevens. Deposition of B. Morris, Jan. 15, 2010,
at 40. Ms. Morris and Mr. Welch informed Mr. Friedrich and Ms. Glavin that
changing the trial team, which was slated to be Mr. Bottini, Mr. Marsh, Mr. Goeke
and Mr. E. Sullivan, was a bad idea, and Ms. Morris declined their request three
times. Mr. Friedrich pressed and she finally agreed. Id. at 44-46.

Ms. Morris testified that she and Mr. Welch expected that Mr. Bottini, Mr.
Marsh, Mr. Goeke, and Mr. E. Sullivan would be upset by the rearrangement of the
trial team. /d. at 47. Contemporaneous emails indicate that they were correct. On
July 28, 2008, when Ms. Morris’s appointment was announced, Mr. Bottini
emailed a colleague in the Alaska U.S. Attorney’s Office who had inquired about
the status of the case:

Green light. Tumultuous day internally here. Front Office has mandated the
trial team to be Brenda Morris, me and Nick. Everyone unhappy including
me. Nick pissed as he considers addition of Brenda (now de facto lead
attorney) to be slap in the face to him. He 1s considering quitting over this.
Jim [Goeke] and I are exhausted.

Email from J. Bottini, dated July 28, 2008, to K. Walker (DOJ Bates no.
CRMO072426);

Mr. Marsh expressed his dissatisfaction in emails to Ms. Morris the same day:

Ms. Morris: I know you’re upset, and I wouldn’t be taking it as well as
you. Just let me know.

Mr. Marsh: Thanks, but I’'m not taking it very well. The section will
lose people because of this.

Ms. Morris: I understand. The offer’s open.

Mr. Marsh: I spoke to Bill [Welch], and frankly I’m so upset right

now that nothing good will come of additional discussion.
Given, though, that you have always said that this is a
two-person trial, and that I’m clearly the third person on
the team, I would appreciate it if you and Bill would

44



Case 1:09-mc-00198-EGS Document 84 Filed 03/15/12 Page 56 of 525

break the news to me sooner (rather than later) that my
role will be minimal.

Ms. Morris: That’s not true. I’m in a meeting right now and we need
to discuss this further.

Email exchange between Ms. Morris and Mr. Marsh, dated July 28, 2008
(DOJ Bates nos. CRM064438-439

See also Email from N. Marsh, dated July 29, 2008, to M. Stennes (“Bill [Welch]
conveniently failed to mention how Ed [Sullivan] and I were displaced yesterday
by new lead trial counsel Brenda Morris. There is no joy in Mudville right now
with Team Polar Pen, but thanks for the shoutout nonetheless.”)(DOJ Bates no.
CRMO019873).

Ms. Morris testified that her assignment to trial team was the beginning of a
“horrible experience”:

So it's just from that moment on, it was a horrible, horrible, horrible
experience. Nick did not take it well at all, and as a matter of fact at -- there
was a press conference, and Matt Friederich spoke. The guys were telling me
they were refusing to go to the press conference. . . . They stood in the back.

They wouldn't talk to me.
* ok Xk

Yes, they all expressed it in different ways. I mean, it was -- Nick was just
livid. I mean, and you could just see. I mean, he wouldn't look at me or just

look at me like he was seething . . .
* ok Xk

Nick was kind of controlling everything so -- and I was trying to stay clear of
Nick because he was very upset with me on the team, so.

Deposition of B. Morris, Jan. 15, 2010, at 47, 50 & 274.
Mr. Welch testified that decisions by the “front office”, A.A.G. Friedrich and

Ms. Glavin, his Principal Deputy, adversely affected the case, including their
decision to assign Ms. Morris as lead trial prosecutor:
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For example, I did not a [sic] agree with the decision to add Ms. Morris to
the prosecution team. I didn't agree to it before I felt that the addition at such
a late time, and given the nature of the case, and given the personalities as |
understood and the cohesiveness of the team as I understood it, I thought that
the addition would have a very detrimental and explosive impact on the
team, and in fact that's exactly what happened.

So that decision essentially caused me to spend much more time than I
wanted dealing with maintaining the chemistry of the team. At various times,
decisions would get made by upper management that had a very negative
impact on the morale of the team, and those decisions raised [probably
should be “ranged’] from, for example, dictating who would stand up in
court and speak on behalf of the government, dictating how many people
could sit at counsel table dictating whether or not those who couldn't sit at
counsel table had to sit in the gallery versus the front row.

Deposition of W. Welch, Feb. 5, 2010, at 278-279.

Indictment, Arraignment and Senator Stevens’s Demand for a Speedy
Trial

Senator Stevens was indicted on July 29, 2008 on seven counts of false

statements (18 U.S.C. § 1001). Stevens, Indictment, filed July 29, 2008 (Dkt. No.
1). Count 1 alleged that from May 1999 to August, 2007, he schemed to conceal
his receipt of improvements to his home in Alaska and other benefits, provided by
Mr. Allen and VECO and worth more than $250,000, by failing to report them on
his annual Senate Financial Disclosure Forms. Counts 2 through 7 alleged separate
false statements violations based on the Financial Disclosure Forms filed in 2002
through 2007. According to the final Prosecution Memorandum, “the largest and
most significant [benefit] is the home renovation work and repair done by VECO”
on Senator’s Stevens’s home in Alaska, which was valued at greater than $250,000:

2000: More than $80,000
2001: More than $120,000
2002: More than $73,000
2004: More than $500
2005: More than $500
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Prosecution Memorandum, dated May 21, 2008, at 4 & 33 (DOJ Bates
nos. CRM048387-465).

The seventh count, based on a $1080 boiler repair bill paid in 2006 by VECO and
Mr. Allen, was added shortly before indictment. See Email from N. Marsh, dated
July 17, 2008, to E. Sullivan, J. Bottini, J. Goeke and Agent Kepner (“Welch has
asked us to (a) extend the scheme through 2006 to incorporate the boiler bill and
(b) add a seventh count for the 2006 F[inancial] D[isclosure] form. Thoughts
everyone? Nick/Ed”) (DOJ Bates no. CRM019077).

The prosecutors had targeted Senator Stevens for these charges since at least
April, 2007. See Draft Prosecution Memorandum, dated April 30, 2007, Subject:
Recommendation to Prosecute THEODORE F. STEVENS, Current United States
Senator, for False Statements (18 U.S.C. § 1001) (DOJ Bates nos. CRM096333-
394). They had also long anticipated and correctly identified his defense, that he
understood and believed that VECO expenses on the renovation were included in
the bills sent to him by Christensen Builders, which he and Catherine Stevens paid
in full:

STEVENS may claim that, because of his busy schedule, he had asked
Catherine Stevens to handle all of the expenses relating to the home
renovation and, as such, he thought the VECO charges had been paid by her.
This defense, if asserted, is meritless in our view. Although Catherine
Stevens was directly involved with invoices from CBI [Christensen Builders]
and various vendors — and she endorsed all of the checks to these entities — it
is incredible for STEVENS to claim that he was unaware that VECO's costs
had gone unpaid or that these costs were somehow rolled into CBI's
invoices— particularly given the massive amounts at issue here.

Draft Prosecution Memorandum, dated April 30, 2007, Legal Analysis And
Potential Defenses, at 46-47 (DOJ Bates nos. CRM096333-394).

The prosecutors had also anticipated, long before they received the Torricelli note
and Mr. Allen recalled his CYA conversation with Mr. Persons, that Senator
Stevens might claim that he asked Mr. Allen for bills for VECO’s work on the
renovation, and they labeled any such claim as “simply pretextual”:
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Second, STEVENS may assert that, although he knew VECO was working
on the project, he asked on at least two occasions to have invoices sent to
him. We believe these [oral] requests were simply pretextual, and that
STEVENS never had any intention to pay them. During interviews with the
government, ALLEN has stated as much, indicating that STEVENS never
followed-up on any of the requests that he made for invoices relating to the
Girdwood Residence.

Id. at 47.

Senator Stevens was arraigned on Thursday, July 31, 2008. His attorney,
Brendan Sullivan, requested a speedy trial and an October trial date, so that Senator
Stevens, who was running for re-election, could clear his name before the general
election on Nov. 4. Stevens, Trial Transcript, July 31, 2008, at 3. Ms. Morris
proposed Sept. 22, and the Court and the parties agreed on a firm trial date of Sept.
24.1d. at 18-19. The Court later advanced that date to Sept. 22, 2008. Id., Trial
Transcript, Aug. 7, 2008, at 17.

Mr. Sullivan also requested expedited discovery and the immediate
production of Brady and Jencks material. /d. at 4-5. Ms. Morris stated that the
government was ready to provide the “bulk” of the discovery the following week.
Id. at 6. After the trial date was set, the Court confirmed that the government could
provide the expedited discovery requested by the defense:

THE COURT: The government is prepared to give you everything that
the government believes is discoverable at this time; 1s
that right?

MS. MORRIS:  The bulk of it, your Honor, next week. There will be
some other matters that we just don't have available to
give at this point just because of the technical issues, but
we will be able to give the bulk of it next week.

THE COURT: All right.

Id. at 20.

See also Email from E. Sullivan, dated July 31, 2008, to J. Bottini, J. Goeke, N.
Marsh, Agents Kepner, Joy and Herrett, and Agent I. Brown (U.S. Department of
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Interior, Inspector General’s Office)(“We are on a fast track for discovery in the
Ted Stevens case. . . .”)(DOJ Bates no. CRM091485).

Mr. Welch testified that he discussed with Ms. Morris, Mr. Marsh, Mr.
Bottini, Mr. Goeke and Mr. E. Sullivan on July 14, 2008, whether they were ready
for a speedy trial. Deposition of W. Welch, Feb. 5, 2010, at 287. Mr. Marsh told
him that the Rule 16 discovery and the Title III (wiretap) information was “ready to
go out the door”, that the Brady/Giglio review was completed or ongoing and that
they would be able to meet their obligations. /d. at 288. Mr. Welch tested their
readiness to provide discovery by asking Mr. Marsh for a copy of all the 302s for
Mr. Allen and, about an hour later, he received a CD containing what was
represented to be all the Allen 302s. /d. at 288-289. Mr. Welch testified that he had
several more conversations with Mr. Marsh about discovery prior to the return of
the indictment on July 29, 2008, and that he was told each time that discovery was
ready. Id. at 289. Mr. Marsh testified that he did not expect that Senator Stevens
would demand a speedy trial. Deposition of N. Marsh, Feb, 2, 2010, at 77-78.

On the day after Senator Stevens was arraigned, Williams & Connolly made
the first of many demands for discovery and Brady/Giglio information. See Stevens,
Letter from R. Cary, dated Aug. 1, 2008, to B. Morris (Dkt. No. 60-1); (DOJ Bates
nos. 079372-377). Mr. Welch testified that shortly after indictment he was told
that much of an electronic data base of documents had been lost in a computer
crash in June or July, no one had been notified of the crash and no backup had been
created. Deposition of W. Welch, Feb. 5, 2010, at 289. Consequently, discovery
was delayed in the first two weeks of August as the data base was reconstructed. /d.
Mr. Marsh testified that the Rule 16 discovery was delayed because the scanning
and collation of material which was supposed to have been done by the time of
indictment had not been completed. Deposition of N. Marsh, Feb. 2, 2010, at 80.

The prosecutors were also not ready to disclose Brady information. Their
review for Brady material only began on or about the date of indictment and the
first of two Brady disclosure letters was not sent to Williams & Connolly until
Aug. 25, 2008. Deposition of Agent Kepner, Aug. 24, 2009, at 24 (“But [the start
of the Brady review| was certainly very close proximity, if not before or after the
indictment.”); Email from N. Marsh, dated Aug. 14, 2008, to J. Bottini, J. Goeke
and E. Sullivan (“we probably need to get cranking on our omnibus Brady/Giglio
letter to defense counsel, as well as identifying any GJ transcripts that we think
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should be given over in toto under Brady/Giglio. Thoughts?””)(DOJ Bates no.
CRMO075555). The Brady review continued through Sept. 9, 2008, when the
second and last Brady disclosure letter was sent. Deposition of E. Sullivan, Jan. 6,
2010, at 436 (“Well, for purposes of that September 9th letter, it seemed like it was
right up to the very end. It was September 8th, September 9th. It seemed like they
were still doing review work][.]”); Email from Agent Kepner, dated Sept. 6, 2008,
to E. Sullivan (“Grand jury testimony done. I can send out the results when I get
back to my office. 302s should be complete on Monday [Sept. 8, 2008]. mbk”)
(DOJ Bates no. CRM055512); Email from Agent Joy, dated Sept. 9, 2008, to N.
Marsh, J. Bottini and Agent Kepner, Subject: “302 review” (“I asked mary jo to
email you what we do have so far on the 302 review. This should be coming soon
and include my mess with dave anderson.”)(DOJ Bates no. CRM081516).

Pre-Trial Discovery and the Court’s Brady and Giglio Disclosure Orders

In the course of the initial appearance on July 31, 2008, the Court set a
schedule for the filing of pre-trial motions and scheduled a hearing on
then-pending motions on September 10, 2008.

The stated expectations of the parties on July 31, 2008, concerning informal
discovery proved not to have been met by September 2, 2008, as, on that day,
counsel for Senator Stevens filed a Motion to Compel Discovery Pursuant to Brady
v. Maryland and Fed. R. Crim. P. 16 (“Motion to Compel”). The Motion to
Compel recited that, despite efforts to resolve discovery disputes informally, the
government had withheld material claimed to be discoverable under Fed. R. Crim.
P. 16 and Brady, including, inter alia, "impeachment materials related to several of
the Government's key witnesses." Motion to Compel, p. 2.

Among some six enumerated categories of impeachment material, the motion
sought "copies of all exculpatory grand jury testimony, FBI Form 302 witness
interview memoranda, and all contemporaneous notes of witness interviews,
including notes or memoranda reflecting false statements by the witnesses". Motion
to Compel, p. 4.

On September 5, 2008, the Government filed its Memorandum in Opposition

to Defendant's Motion to Compel Discovery (“Opposition”). The Government first
advised the Court that it "is aware of its obligations with respect to exculpatory
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evidence under Brady v. Maryland, 373 U.S. 83 (1963), Giglio v. United States,
405 U.S. 150, 108 (1972), and United States v. Bagley, 473 U.S. 667, 676 (1985),
and has provided and will continue to produce to defendant all such information
properly falling within the scope of Brady and its progeny." Opposition, pp. 4-5.
Notwithstanding that stated commitment, the Government was resistant from the
start. In specific relevant part, the Government's Opposition maintained that it was
not obligated to produce grand jury transcripts in their entirety, relying on Fed. R.
Crim. P. 16 (a)(3) and that the parties had agreed that the Government need only
provide exculpatory information contained in a witness' grand jury testimony by
means of a summary letter or a redacted transcript. It further argued that such a
practice was consistent with the law in this District, and committed to make such a
disclosure following completion of grand jury testimony review.

With respect to FBI memoranda and interview notes, the Government argued
that it was legally obligated to disclose only material impeachment evidence — as
opposed to all potentially inconsistent witness statements, that rough notes of
interviews are required to be produced only to the extent required by Brady or the
Jencks Act, that, as with grand jury transcripts, the Government was in the process
of "re-reviewing" all agent rough notes and formal interview memoranda to
determine whether any contained "Brady-related" material and that, upon such
discovery, the information would be produced either by summary letter or by
redactions to the memoranda and/or rough notes. Opposition, p. 11.

On the eve of the previously scheduled September 10, 2008, Motions
hearing, that is, on September 9, 2008, the Government sent to counsel for Senator
Stevens the "summary letter" which it had forecast. After noting that the
Government had completed its review of agents' notes, formal memoranda and
grand jury transcripts for Brady/Giglio material, the letter purported to summarize
statements previously made by witnesses which were favorable to the defense or
inconsistent, either internally or with anticipated trial testimony. While not
conceding that all of the information summarized met the legal standards requiring
disclosure, the Government ". . . produce[d] this information nonetheless in the
continued spirit of compromise and cooperation." Stevens, Letter from B. Morris,
dated Sept. 9, 2008, to A. Romain (“Brady ” letter), at 1 (Dkt. No. 126-2).

On the following morning, the Court summarized the contentions of the
parties, as had been set out in their respective pleadings and invited them to
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describe what had been produced since the pleadings had been filed and what,
according to the defense, remained to be produced.

The Government advised the Court:
MR. E. SULLIVAN [counsel for the Government]: Okay.

With respect to the Brady evidence which involves the grand jury
transcripts, the FBI formal memorandum, 302s, and the rough notes, last
night we produced to defendant a very detailed letter that summarized the
Brady-Giglio material that we located within the rough notes, as well as the
302s, so that in our view 1s a nonissue now.

We have also gone through all the grand jury transcripts. We've
provided in summary format the Brady-Giglio related statements in the grand
jury transcripts in the letter that we sent last evening, so again we believe
that's a non-issue. September 10, 2008, Hrg. Tr., pp. 37-38.

The Court addressed counsel for Senator Stevens and the following colloquy
ensued:

THE COURT: With respect to Brady, why shouldn't the Court just say
everyone knows, everyone has read, and everyone is well versed with respect
to opinions from this Circuit and opinions from my colleagues, including
Judge Friedman in the Safavian case and other district court opinions that
address Brady obligations and responsibilities. Everyone knows what the
law is: Why shouldn't the Court just say to the government you know what
the law 1s, follow the law?

MR. ROMAIN [counsel to Senator Stevens]: Well, there are two - -

THE COURT: Wait a minute.

And abide by your Brady obligations period, because there's no
question as to what the law — what our Court of Appeals has said about
Brady and the Government's responsibility. It's not just exculpatory
evidence; we all know that. So the Government says we're aware of our
Brady obligations, and I say fine, then comply with your Brady obligations,
and why should I do more than that?
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MR. ROMAIN: Your Honor, first it would be in fact helpful if you
could do precisely that.

THE COURT: I just did it. I just did it.

MR. ROMAIN: And I appreciate it, and let me tell you where the
record stands, your Honor.

THE COURT: Why do I have to do anything more than that?
Everyone knows what their obligations are. Ishouldn't have to. We've
all read, we all know - -

MR. ROMAIN: I appreciate that, your Honor. It is absolutely true that
the state of the law is clear.

THE COURT: Right.

MR. ROMAIN: But the state of production is not in a position where
the government can say they have actually met their Brady obligations.

September 10, 2008, Hrg. Tr. pp. 59-60.

Counsel for Senator Stevens then addressed what he characterized as a
"lingering issue" with respect to Brady, namely the form of production of
information:

We have received of course a couple of letters that summarize some
information, but it seems clear that that is not enough. For example, if we
receive a letter, as we did last night, from the government that indicates that
it essentially has produced all the Brady information for one of its primary
witnesses in a total of eleven lines, eleven lines, when we have information
that this witness has been interviewed multiple times, there are several
problems with this. First, if there are additional documents that reflect that
same Brady information we're entitled to it, but in addition, your Honor, a
letter like this is not sufficient. We have never agreed to it because if that
same witness comes on the stand and makes one statement, what kind of
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impeachment can we actually do with a letter about so and so stated X, Y,
and Z? That actually and simply doesn't work.

For example, if the FBI has Form 302s, which we understand its
policy to maintain and to draft, then we should receive those Form 302s. We
should know what the witness said, when he said it, to whom he said it, so
that we can use that information to effectively impeach the witnesses, so |
think, I just want to make clear that we have issues of timing, we have issues
of scope, and we also have issues of form, your Honor.

... My understanding of our agreement with the government is that

the government would produce the Brady material, but we didn't — we never
agreed that we could get it in an unusable form. And the form that it's now
been produced in, a letter, eleven lines, is not usable.

September 10, 2008, Hrg. Tr. pp. 65-66.
The Court then observed:

THE COURT: I can sit here and craft an order and lift the language
from Judge Friedman's excellent opinion in Safavian, and indeed there was
an appeal and there was a reversal, but his Brady rulings weren't challenged
in the Court of Appeals and it's good law. I think it's an excellent opinion,
and I totally agree with it, and all Judge Friedman did in that opinion — he
had the time to do it. I don't have the time right now — he repeated what
Chief Judge Sentelle said in Marshall, in Poindexter, and all my other
colleagues who read it, so everyone knows what the law is.

September 10, 2008, Hrg., Tr. p. 67.

The Court invited the Government to respond and the following exchange
between the Court and counsel for the Government occurred:

MR. E. SULLIVAN: Now, just jumping back over to the
Brady-Giglio, just briefly, we fully understand what our obligation is, and I
don't think we need to belabor the Court because the case law is clear on this
issue.
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THE COURT: What should the Court do?

MR. E. SULLIVAN: We don't think that there's anything for the Court
to do. We have ——

THE COURT: Should the Court just issue an order and say everyone
recognizes what Marshall says, Safavian says, Poindexter says, and a litany
of other cases say, and so the government is directed to immediately — to
forthwith provide to defense counsel any outstanding Brady material as
defined by those cases and on an ongoing daily basis provide information as
that information becomes in the possession, knowledge, control of the
government, should the Court do that?

MR. E. SULLIVAN: We don't think so, your Honor. We understand -
THE COURT: How are you prejudiced if I do it, though?

MR. E. SULLIVAN: The Court can. If it wants to issue an order to
that effect, we will comply with that order.

THE COURT: The government's position should be, Judge, that's just
surplus, because all of us know what the law 1s?

MR. E. SULLIVAN: Absolutely, your Honor.

THE COURT: I'll just issue an order as a general reminder to the
government to remind it of its daily ongoing obligation to produce that
material. September 10, 2008, Hrg. Tr., pp. 73-74.

The Court then inquired:

THE COURT: What about impeachment material of government
witnesses, though, is that Brady material?

MR. E. SULLIVAN: We have produced both Brady and Giglio. We
treated the terms interchangeably. We viewed it all as Brady material.
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THE COURT: I don't need to say anything more about Brady, at least
today anyway?

September 10, 2008, Hrg., Tr. p. 74.

The parties had more to say, however, as the Government argued that, with
respect to prior statements of witnesses which may constitute bases for
impeachment, its obligation was satisfied by a summary description of such
statements — which, it maintained, it had provided in its summary letter. It also
represented that such summary description had been the agreed-upon method of
disclosure, citing written communications between the parties. Counsel for Senator
Stevens countered:

MR. CARY [counsel to Senator Stevens]: Your Honor, Rob Cary.

If I may respond, because it was my e-mail back right afer this case
was indicted that leads to this, what I think 1s a misunderstanding.

What I was trying to emphasize was even if they weren't going to
produce a transcript because they said it was Jencks, we still wanted the
Brady information, and I was never in a million years wanted to suggest that
we weren't going to get it at a time when we could use it, in a form that we
could use it for.